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Sheriff's  Sale.— iVe^wmpaon  of  Validity.— Where  a  judgment  is  ren- 
dered and  execution  issued  thereon,  eaoli  with  i*ellef  from  valuation 
and  appraisement  laws,  and  the  sheriff's  return  of  the  sale  of  i-eal 
estate  thei-eunder  does  not  state  that  the  real  estate  was  appraised 
before  sale,  it  will  be  presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  the  sheriff  did  his  duty  in  the  premises,  and  caused  the 
land  to  be  appraised  before  sale ;  and  the  bui-den  is  on  the  party  at- 
tacking such  sale  to  show  that  there  was  no  appraisement. 

Names. — Evidence.— Yniere  an  execution,  issued  upon  a  judgment  against 
the  Cincinnati,  Peru  and  Chicago  Baihoay  Company,  was  levied  upon 
land  of  the  Cincinnati,  Peru  and  Chicago  Railroad  Company,  and 
guch  land  sold  thei*eunder  by  the  sheiiff,  the  apparent  diffei-ence  be- 
tween the  two  names  may  be  explained  and  harmonized  by  extiinsic 
evidence,  in  an  action  attacl^ing  the  validity  of  such  sale,  if  both 
names  are  in  fact  applied  to  the  same  corporation. 

Sams. — ^Names,  with  other  circumstances,  are  facts  from  which  identity 
can  be  presumed  or  established,  and  this  applies  as  well  to  corporate  . 
names  as  to  names  of  natural  pei*sons. 

From  the  Tippecanoe  Superior  Court. 

M.  Jones  and  J.  L.  Miller y  for  appellant. 
O.  S.  Orth  and  J.  Park^  for  appellees. 
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NiBLACK,  C.  J. — ^This  was  an  action  by  Isaac  N.  Talbott 
against  John  C.  Hale  and  Charles  Hale,  to*  recover  the  pos- 
session of,  and  to  quiet  title  to,  a  forty-acre  tract  of  land 
In  Benton  county.     The  action  was  commenced  in  the  Benton 
'<?itcuit  Court,  where  it  was  first  tried,  but,  a  new  trial  having 
4»een  granted,  the  venue  was  changed  to  the  Superior  Court  of 
^Tippecanoe  county.     Upon  a  second  and  the  final  trial  in 
the  latter  court,  and  at  the  request  of  the  plaintiff,  the 
'  court  made  a  special  finding  of  the  facts,  substantially  as 
follows : 

1.  That  JoBn  G.  Osborn,  who  had,  on  the  5th  day  of 
'September,  1852,  purchased  the  tract  of  land  in  contro- 
v«iy  from  the  United  States,  conveyed  said  land  to  the 
Oincimiati,  Peru  and  Chicago  Railroad  Company  on  the 
4th  day  of  November,  1853. 

2.  That,  on  the  1st  day  of  April,  1858,  one  George 
Barnes  recovered  a  judgment  against  the  Cincipnati,  Peru 
and  Chicago  Railway  Company  in  the  La  Porte  Circuit 
OiMut,  for  $1,674.57  and  costs  of  suit;  that  said  judgment 
was  rendered  with  relief  from  valuation  and  appraisement 
laws,  and  was  afterward,  on  the  18th  day  of  March,  1867, 
by  Mary  L.  Barnes,  administratrix  of  the  said  George 
Barnes,  then  deceased,  assigned  to  one  E.  L,  Dickey,  who, 
on  the  6th  day  of  August,  1872,  assigned  said  judgment  to 
the  plaintiff,  Isaac  N.  Talbott,  and  said  judgment  was  after- 
ward, to  wTt,  on  the  21st  day  of  May,  1873,  revived  in  the 
name  of  the  plaintiff,  and  execution  was  issued  thereon  on 
the  6A  day  of  June,  1873,  directed  to  the  sheriff  of  Ben- 
ton county,  which  execution  did  not  waive  reljef  from  valu- 
ation and  appnusement  laws. 

3.  That  on  the  19th  day  of  July,  1873,  the  sheriff  of 
Benton  county  sold  said  tract  of  land  to  the  plaintiff  without 
first  having  caused  the  same  to  be  appraised,  he,  the  plaintiff, 
being  the  highest  bidder  therefor ;  and  upon  the  same  day 
said  sheriff  conveyed 'said  land  to  the  plaintiff. 
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4.  That  on  the  8th  day  of  April,  1869,  the  above  named 
John  G.  Osbom,  with  his  wife,  conveyed  the  land  in  con- 
troversy to  the  defendant  John  C.  Hale. 

5.  That  on  the  28th  day  of  March,  1871,  the  said  John 
C  Hale,  with  his  wife,  conveyed  the  same  land  to  the  other 
defendant,  Charles  Hale. 

The  court  found,  as  a  conclusion  of  law  from  the  fore- 
going facts,  that  the  defendant  Charles  Hale  was  the  owner 
of  the  land  described  m  the  complaint. 

The  plaintiff,  amongst  other  things,  moved  the  court  for  a 
new  trial,  assigning  as  one  of  the  causes  that  the  finding  of 
the  court  was  not  sustained  by  sufficient  evidence ;  but  the 
motion  was  overruled.  Judgment  wae  thereupon  rendered, 
adjudging  the  defendant  Charles  Hale  to  be  the  owner  of 
the  land  hi  dispute,  and  against  the  plaintiff  for  costs. 

It  is  contended  here  that  so  much  of  the  special  finding 
as  asserts  that  the  land  in  suit  was  sold  by  the  sheriff  of 
Benton  county  without  appraisement  was  not  sustained  by 
any  evidence,  either  oral  or  written,  and  that  hence  a  new 
trial  ought  to  have  been  granted. 

This  objection  to  the  proceedings  below  appears  to  us  to  be 
well  founded.  The  return  of  that  sheriff  to  the  execution 
upon  which  the  sale  was  made  did  not  state  whether  or  not  the 
land  was  appraised  before  it  was  sold,  and  nothing  was 
disclosed  on  that  subject  by  any  of  the  other  evidence  intro- 
duced at  the  trial.  Under  such  circumstances,  the  presump- 
tion that  the  sheriff  did  his  duty  in  regard  to  an  appraisement 
of  the  land,  before  he  offered  it  for  sale,  ought  to  have 
been  allowed  to  prevail  in  making  up  a  special  finding  of 
the  facts. 

It  devolved  upon  the  party  attacking  the  sheriff's  sale, 
to  show  in  some  way  that  there  had  been  no  appraisement. 
Evans  v.  Ashby^  22  Ind.  15 ;  Rorer  on  Judicial  Sales, 
sees.  843-857.  The  court,  we  think,  erred  in  overruling 
the  plaintiff's  motion  for  a  new  trial. 
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It  is  urged  by  counsel,  in  opposition  to  the  validity  of  the 
sheriff's  sale,  that  the  judgment  and  execution  against  the  Cin- 
cinnati, Peru  and  Chicago  Railway  Co.  did  not  authorize 
the  sale  of  the  land  in  dispute,  which  had  been  conveyed  to, 
and  was  held  by,  the  Cincinnati,  Peru  and  Chicago  Railroad 
Company,  and  as  that  question  will  probably  again  arise,  if 
there  shall  be  another  trial  of  this  cause,  we  will  consider  it 
at  the  present  hearing. 

This  action  was  prosecuted  by  the  plaintiff  upon  the  evi- 
dent theory  that  both  the  coi^porate  names,  used  as  above, 
were  the  equivalents,  each  of  the  other,  and  had  reference  to, 
and  were  intended  to  designate,  the  same  corporation. 

The  words  constituting  both  of  these  corporate  names 
had  substantially  the  same  meaning,  and  whatever  apparent 
difference  there  may  have  been  between  the  two  names  might 
have  been  explained  and  haraionized  by  extrinsic  evidence, 
in  case  both  names  did  in  fact  apply  to  the  same  corpora- 
tion. Names,  with  other  circumstances,  are  facts  from  which 
identity  can  be  presumed  or  established,  and  this  rule  ap- 
plies as  well  to  cori^orate  names  as  to  the  names  of  natural 
persons.     Wharton  on  Evidence,  section  1273. 

We  are  unable  to  recall  any  principle  of  law  governing 
real  estate,  which  would  sustain  the  conclusion  reached  by 
the  court,  that  the  defendant  Charles  Hale  was  the  owner 
of  the  land  sued  for.  Both  the  evidence  and  the  special 
finding  showed  that  Osbom  had  conveyed  away  his  title  to 
this  land  to  the  railroad  company  long  before  he  assumed  to 
convey  it  to  the  other  defendant,  John  C.  Hale,  and  that 
hence  no  title  passed  by  the  deed  from  Osbom  to  the  said 
Hale.  It  did  not  follow  that  Charles  Hale  was  the  owner  of 
the  land  because  of  some  supposed  defect  in  the  plaintiff's 
title  to  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 
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FnAcnCE.—ComplainL— Demurrer. — A  complaint  which  states  one  com-  l^_^ 
plete  and  sufficient  cause  of  action  is  good  on  a  demurrer  thereto  as  i^^  j^^ 
an  eatirety,  although  a  part  of  such  pleading  may  be  bad.  j^  ^ 

FLEADiso^—Complaint.—Exhibit^  Becitals  of,— The  recitals  of  an  instni-         -^      .^ 
ment  properly  set  forth  as  an  exhibit  to  a  pleading  not  only  aid  the 
statements  therein,  but,  in  case  of  inconsistency  between  the  allega- 
tions thereof  and  such  recitals,  will  conti'ol. 

Same.— This  is  so,  however,  only  where  the  instrument  is  a  proper  ex- 
hibit, and  is  never  so  where  such  instrument  is  not  the  foundation  of 
the  pleading,,  although  it  may  be  an  important  Item  of  evidence. 

Same. — Note.  — Mortgage,  —Description,  —  Foredosure,  —  Exhibit, —  Ccues  j^"^  ^^ 
Di8tingui8hed,—A  complaint  upon  a  note  and  to  foreclose  a  mort-  us  6^i 
gag^  given  to  secure  the  same  is  sufficient  on  a  demurrer  thereto  for  ^^^  ' 
want  of  facts,  although  the  mortgage  attached  as  an  exhibit  contains  '  ^  ^  ^J 
an  insufficient  description  of  the  property  mortgaged.  Whittelsey  v.  }go  655 
Beall,  5  Blackf .  143 ;  Nolte  v.  Libbert,  34  Ind.  163 ;  and  StruhU  v.  Neigh-  -=:  " 
herLf  41  Ind.  344^  distinguished.  fieg     57^ 

Same. — ^A  complaint  based  solely  on  a  mortgage,  and  seeking  a  decree 
of  foreclosure  only,  is  insufficient  on  demurrer,  if  the  real  estate  is  so 
imperfectly  described  as  to  be  void  for  uncertainty. 

Practice.— Where  a  complaint  is  good  as  a  complaint  on  a  note,  but  in- 
sufficient in  so  far  as  it  seeks  a  decree  of  foreclosiu*e.  on  account  of  the 
defective  description  of  the  real  estate  contained  in  the  mortgage  tiled 

•  as  an  exhibit  therewith,  such  defect  in  the  moitgage  can  be  reached 
either  by  a  motion  to  strike  out,  by  objection  to  the  introduction  of 
sucli  mortgage  in  evidence,  by  objection  to  that  part  of  the  judgment 
therein  decreeing  a  foreclosui-e,  or  by  a  motion  to  modify  the  same  by 
striking  out  the  portion  of  the  judgment  directing  a  foreclosure. 

Same. — A  decree  of  foreclosure  can  not  be  attacked  for  the  first  time  by 
an  assignment  of  error  in  the  Supreme  Court  based  on  the  insuffi- 
ciency of  the  description  of  the  property  mortgaged.  Cochran  v.  Utt^ 
42  Ind.  267,  distinguished. 

Sa^ie. — Jndgment.—Supreme  Court,— Yfhere  any  part  of  a  judgment  i< 
valid,  it  win  not  be  disOurbed  by  the  Supreme  Court  unless  proper  steps 
have  heen  taken  4»y  objection  duly  presented  to  the  trial  court  to  secure 
a  ndocntication  or  amendment  of  the  invalid  part. 

Same. — New  TVfoZ.— **Error  of  the  court  in  admitting  illegal  and  im- 
proper evidence  on  the  trial  of  said  cause,"^  over  the  objection  of  the 
defendant,**  is  an  insufficient  assignment  of  a  cause  for  a  new  trial. 

From  the  Delaware  Circuit  Court. 
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T.  S.  WdUerhousey  for  appellants. 
W.  Mai^chy  for  appellees. 

Elliott,  J. — The  complaint  of  appellees  sought  judgment 
upon  a  promissory  note  executed  by  the  appellants,  and  a 
decree  foreclosing  a  mortgage  by  which  the  note  was  secured. 
A  demurrer  was  sustained  to  the  third  paragraph  of  the 
answer,  and  appellants  insist  that  this  i*uling  was  erroneous, 
not  because  the  answer  was  good,  but  because  the  complaint 
was  bad.  Not  a  word  is  offered  in  defence  of  the  answer,  but 
the  argument  is,  that  as  the  complaint  was  bad  the  court 
ought  to  have  carried  the  demurrer  back  and  applied  it  to 
the  complaint. 

It  is  insisted  that  the  complaint  is  bad,  because  it  does  not 
show  that  the  land  covered  by  the  mortgage  was  situated  in 
Delaware  county.  There  is  no  force  in  this  argument,  for 
granting  that  the  land  was  not  shown  to  have  been  in  the 
county  of  Delaware,  the  complaint,  so  far  forth  as  it  counted 
upon  the  promissoiy  note,  was  unquestionably  good.  A  de- 
murrer addressed  to  an  entire  pleading,  which  states  a  cause 
of  action,  cannot  be  well  taken,  although  some  paii;  of  the 
pleading  assailed  may  be  bad.  But  the  counsel  is  in  error  in 
assuming  that  the  land  is  not  shown  to  be  in  Delaware  county  • 
It  is  not  shown,  it  is  true,  in  the  body  of  the  complaint,  but 
the  copy  of  the  mortgage,  made  an  exhibit  to  the  complaint, 
expressly  recites  that  the  real  estate  is  situated  in  Delaware 
county,  Indiana.  The  recitals  of  an  instrument  properly  set 
forth  as  an  exhibit  not  only  aid  the  statements  made  in  the 
body  of  the  pleading,  but,  in  case  of  an  inconsistency  be- 
tween the  allegations  contained  in  the  body  of  the  pleading 
and  the  recitals  of  the  exhibit,  the  latter  will  control.  It  is 
to  be  observed,  however,  that  this  is  so  only  where  the 
instrument  is  a  proper  exhibit;  it  is  never  so  where  ait 
instrument  is  not  the  foundation  of  the  pteading,  although 
it  may  be  an  important  item  of  evidence. 
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Another  reason  by  which  appellants  attempt  to  support 
their  attack  upon  the  complaint  is,  that,  conceding  the  mort- 
gage to  be  properly  a  part  of  the  complaint,  the  real  estate 
is  so  imperfectly  described  as  that  the  description  must  be 
held  void  for  uncertainty.  Granting  that  the  appellants  are 
correct  in  their  assumption  that  the  description  is  so  uncer- 
tain as  to  be  void,  the  conclusion  which  they  draw  is  unwar- 
ranted. The  complaint  sets  foi*th  the  note  with  all  the  usual 
and  necessary  allegations,  and  states,  therefore,  a  good  cause 
of  action.  A  complaint  which  states  at  least  one  complete  and 
sufficient  cause  of  action  can  not  be  vulnerable  to  an  attack 
made  by  a  demurrer  addressed  to  the  entire  pleading.  If 
there  Is  one  substantive  and  valid  cause  of  action  stated,  the 
complaint  is  good,  although  there  may  be  an  attempt  to 
secure  relief  beyond  that  to  which  the  complainant  is  enti- 
tled. If  there  is  one  full  right  of  action  shown,  the  com- 
j)Iainant  must,  of  necessity,  be  entitled  to  some  judgment ; 
and,  if  entitled  to  judgment,  his  right  can  not  be  defeated  by 
a  demurrer.  Upon  a  ruling  on  a  demurrer,  by  which  the 
parties  elect  to  stand,  final  judgment  must  go  for  one  or  the 
other  of  the  parties,  and  manifestly  for  the  party  who  has 
shown  a  cause  of  action,  and  not  for  the  party  who  shows 
that  the  complaint  is  defective  in  so  far  only  as  it  seeks 
relief  upon  an  instrument  executed  as  an  auxiliary  to  the 
principal  thing  which  gives  the  right  of  action.  There  may 
be  a  debt  without  a  mortgage,  but,  except  in  a,  compara- 
tively, very  few  cases,  no  mortgage  without  a  debt. 

The  appellants  have  cited  some  cases  which  seem  to  sus- 
tain the  position  that  a  complaint  upon  a  note  and  mortgage 
is  bad  unless  the  mortgage  contains  a  sufficient  description 
of  the  property  conveyed.  This  is,  as  it  ought  to  be,  the 
rule  where  the  complaint  is  based  upon  a  moi*tgage  and 
seeks  simply  a  decree  of  foreclosure.  In  WhitteUeyv.  BeaUf 
5  Blackf .  143,  the  question  arose  upon  a  bill  in  chancery 
under  the  old  pmctice,  and  that  case  can  not  be  regarded  as 
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an  authority  under  the  system  of  procedure  established  by 
the  code.  In  the  case  cited  there  was  but  one  ground  of 
equitable  jurisdiction  and  but  one  cause  for  equitable  relief, 
and  if  the  former  was  not  well  stated  a  demurrer  was,  of 
course,  entirely  appropriate.  In  Magee  v.  Sanderson^  10 
Ind.  261,  there  is  an  intimation  that  a  complaint  on  a  note 
and  mortgage  is  bad,  unless  the  property  is  sufficiently  de- 
scribed, and  WhiUeUey  v.  Beall  is  cited,  but  the  question 
was  not  presented ;  for,  as  the  court  said,  neither  note  nor 
mortgage  was  filed  with  the  complaint.  In  Nolle  ▼.  Lib- 
bertj  34  Ind.  163,  a  complaint  which  declared  upon  a  mort- 
gage only  was  held  bad  because  the  description  of  the  real 
estate  mortgaged  was  insufficient. 

That  case  can  not  be  regarded  as  in  point  upon  the  ques- 
tion here  involved,  because  here  there  is  a  complete  and  dis- 
tinct right  of  action  upon  the  note,  and  one  altogether 
independent  of  aid  from  the  mortgage.  Li  Wfiite  v.  Hyatt ^ 
40  Ind.  385,  the  question  here  presented  is  touched,  but  not 
decided,  and  the  fair  inference  is  that  the  inclination  of  the 
court  then  was  against  the  appellants'  theory.  In  Struble 
V.  Neighbert^  41  Ind.  344,  the  question  was  not  made  as  it 
is  here  presented ;  in  that  case  there  was  no  very  full  con- 
sideration, for  there  was  no  brief  at  all  from  the  appellee, 
and  the  question  here  involved  can  not  be  deemed  to  have 
been  decided.  It  must,  indeed,  be  owned  that  the  language 
used  in  Struble  v.  Neighbert  will  admit  of  the  construction 
given  the  case  by  the  appellants,  but  still  it  can  not  be  justly 
said  that  there  was  any  authoritative  judgment  upon  the 
question  with  which  we  now  have  to  deal.  The  case  of  Hal- 
stead  y.The  Board,  etc.,  56  Ind.  363,was  a  complaint  to  fore- 
close a  mortgage  and  to  recover  judgment  upon  the  note  se- 
cured by  the  mortgage,  and  the  court  does  there  discuss  the 
question  we  are  now  considering,  but  does  not  decide  it. 
We  think  it  may,  thei'efore,  be  affirmed  that  the  precise 
question  now  under  discussion  has  never  been  directly  decided 
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by  this  court.  That  a  complaint  based  solely  on  a  mortgage 
and  seeking  a  decree  of  foreclosure  only  is  bad  upon  de- 
murrer if  the  real  estate  is  not  described,  or  is  so  imperfectly 
described  as  that  the  description  is  vDid  for  uncertainty,  is, 
we  tiiink,  unquestionably  true,  but  this  by  no  means  leads  to 
the  conclusion  that  where  both  the  note  evidencing  the  debt, 
and  the  mortgage  securing  it,  are  set  out,  the  complaint  is 
bad  because  of  the  insufficient  description  of  the  real  estate. 
The  note  is,  in  fact,  the  substance,  the  mortgage  the  shadow. 
The  note  is  the  principal,  the  mortgage  the  incident.  This 
rule  is  a  familiar  one,  and  is  illustrated  in  the  very  great 
number  of  cases  which  hold  that  the  assigmnent  of  the  note 
carries  with  it  the  mortgage.  It  is  strikingly  exemplified 
in  the  cases  which  hold  that  a  mortgage  securing  a  promis- 
sory note  negotiable  by  the  law  merchant  is  protected  in  the 
hands  of  a  bmut  fide  holder  of  the  note  to  the  same  extent  as 
the  note  itself.     Gabhei't  v.  Schwartz^  69  Ind.  450. 

The  note  is,  in  reality,  the  substantive  cause  of  action, 
and  it  would  involve  a  necessary  self-contradiction  to  affirm 
that  a  complaint  which  properly  declares  on  a  note  does  not 
state  a  cause  of  action,  because  the  incident,  to  which  the 
note  stands  as  principal,  does  not  contain  a  sufficient  descrip- 
tion of  the  real  estate  which  it  was  intended  to  convey  by 
way  of  security.  It  must  be  held,  that  where  a  complaint 
properly  counts  upon  a  promissoiy  note  it  is  good,  although 
the  mortgage  set  forth  in  the  same  complaint  is  void  because 
of  the  insufficiency  of  the  description.  We  do  not,  of  course, 
mean  to  hold  that  such  a  complaint  would,  if  proper  objec- 
tion were  made,  warrant  a  decree  of  foreclosure ;  what  we  do 
hold  is  that  such  a  complaint  can  not  be  overthrown  by  a  de- 
murrer. It  is  one  thing  to  state  a  cause  of  action  justifying 
a  recoveiy  upon  a  note,  and  quite  another  to  state  facts  en- 
titling a  complainant  to  a  decree  of  foreclosm'c.  The  de- 
murrer admits  the  facts  stated  (if  properly  pleaded),  and, 
therefore,  confesses  a  full  and  complete  cause  of  action  upon 
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the  note,  aud  it  can  not  be  possible  that,  in  the  face  of  such  a 
concession,  the  defendants  can  have  judgment.  If  the  mort- 
gage were  essential  to  the  cause  of  action  and  a  material  ele- 
ment in  it,  then  it  would  be  otherwise,  but  a  right  of  action 
on  the  note  exists  independently  of  and  entirely  distinct  from 
the  mortgage.  When  that  cause  of  action  is  properly  set 
forth,  there  must  be  a  good  complaint,  sufficient,  at  all 
events,  to  successfully  withstand  a  demurrer  addressed  to 
the  entire  pleading. 

If  the  complaint  is  good  as  a  complaint  on  a  note,  but  bad 
in  so  far  as  it  seeks  a  decree  of  foreclosure,  a  defendant 
can  reach  the  defect  in  the  mortgage  by  a  motion  to  strike 
out,  by  objection  to  the  introduction  of  the  mortgage  in 
evidence,  by  objection  to  the  part  of  the  judgment  decree- 
ing a  foreclosure,  or  by  motion  to  modify  by  striking  out 
the  portion  of  the  judgment  directing  a  foreclosure  and  sale 
of  the  mortgaged  property.  In  cases  where  the  action  was 
founded  on  a  mechanic's  lien,  it  has  been  several  times  held 
'  that  if  a  good  cause  of  action  is  stated,  but  a  defective  notice 
of  lien  shown,  demuiTer  will  not  lie,  and  that  the  appropriate 
remedy  is  by  a  motion  to  strike  out  so  much  of  the  complaint 
as  seeks  to  enforce  the  lien..  The  cases  to  which  reference 
is  made  are  precisely  the  same  in  principle  as  the  present ; 
there  is  not  a  shade's  difference  between  the  two  classes  of 
cases.  In  the  cla^  represented  by  the  mechanic's  lien  cases, 
if  the  only  right  to  judgment  is  on  the  lien,  and  is  a  right 
to  a  judgment  solely  against  the  property,  then,  of  course, 
a  demun'er  is  the  appropriate  method  of  attack ;  but  where 
there  is  a  distinct  right  of  recovery,  existing  apart  from  the 
lieu,  it  is  not.  So  the  cases  hold,  and  they  are  cleai'ly  right 
and  apply  to  cases  like  the  one  now  under  examination,  for, 
in  principle,  there  is  no  difference  whatever  between  the 
two  classes. 

*  It  is  argued  that  the  court  en'ed  in  rendering  a  decree  f  oi-e- 
closing  the  moilgage,  because  of  the  insufficiency  of  the 
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description  of  the  property  mortgaged.  This  question  was. 
not  in  any  way  brought  to  the  attention  of  the  trial  courts 
and  we  cannot  consider  it  on  appeal.  No  exception  wa» 
taken ;  in  short,  nothing  was  done  to  save  the  question  now 
sought  to  be  pressed  upon  us.  We  find  on  examination  of 
the  decree  that  it  contains  a  perfect  description,  and  we  must 
presume  that  the  court  did  right  in  decreehig  a  sale  of  tiie 
property  described  in  the  decree  and  judgment.  If  the 
appellants  were  dissatisfied  with  that  part  of  the  judgment 
directing  a  foreclosure,  they  ought  to  have  made  proper 
objection  and  saved  exceptions,  or  have  moved  to  modify^ 
They  cannot  attack  the  decree  for  the  fii*st  time  by  an  assign- 
ment of  error  in  the  appellate  court,  it  was  their  duty  to  have 
first  specifically  excepted  to  the  part  of  the  decree  objected 
to,  or  have  moved  for  a  modification  of  the  judgment  in  the- 
court  below,  and  ought  also  to  have  taken  proper  steps  to* 
reserve  and  present  the  question  on  appeal.  The  case  of 
Cochran  v.  Utt^  42  Ind.  2(57,  is  not  in  point.  A  sale  made 
by  an  auditor  under  a  mortgage  is  entirely  unlike  a  sale  made 
upon  a  judgment  rendered  in  a  controverted  legal  proceeding 
had  in  a  court  of  general  jurisdiction.  But,  if  the  appellants 
should  be  correct  in  their  assumption  that  the  description  is 
so  uncertain  as  to  be  void,  no  harm  can  be  done  them  by  the 
decree,  because,  upon  their  own  theory,  no  property  at  all 
would  be  conveyed.  However  this  may  be,  it  is  quite  certain 
that  appellants  have  not  put  themselves  in  a  condition  to- 
avail  themselves  of  an  error  in  a  judgment  confessedly  valid 
in  pait,  even  though  as  to  part  erroneous.  Where  any 
part  of  a  judgment  is  valid,  it  will  stand  unless  proper  steps 
have  been  taken  by  objection  duly  presented  to  the  trial  court 
to  secure  a  modification  or  amendment,  by  amending  or 
rejecting  the  part  which  is  wrong. 

The  appellants  insist  that  the  court  below  erred  in  admit- 
ting certain  evidence,  but  they  have  not  properly  presented 
the  question  idiich  they  argue.     The  only  cause  assigned  for 
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a  new  trial,  which  refers  to  the  admission  of  evidence,  is 
stated  in  the  following  language  :  **  Error  of  the  court  in 
admitting  illegal  and  improper  evidence  on  the  trial  of  said 
cause,  over  the  objection  of  the  defendant."  It  has  been 
again  and  again  decided  that  such  an  assignment  of  a  cause 
for  a  new  trial  is  insufficient. 
Judgment  affirmed,  at  costs  of  appellants. 


No.  7401. 
Noble  et  al.  v.  Hikes. 


Fraudulent  Cok^tey xmcE.^ComplaiiU  to  Set  Aside.— A  complaint  to 
set  aside  an  alleged  fraudulent  conveyance  of  real  estate  by  a  debtor 
must  aver,  that  at  the  time  such  conveyance  was  made  tlie  debtor 
did  not  have  sufficient  other  property,  subject  to  execution,  to  pay  and 
satisfy  aU  his  then  existing  debts. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P,  Davis,  for  appellants. 
A.  F.  Shirts,  H.  Dailey  and    W.  N.  Pickerill,  for  ap- 
pellee. 

HowK,  J. — In  this  action,  the  appellee  sued  the  appellants 
to  have  certain  conveyances  of  real  estate  declared  fraudu- 
lent and  void  as  against  the  appellee,  and  the  real  estate  sub- 
jected to  sale  on  executions  in  her  favor  and  against  the 
appellant  John  W.  Noble.  The  cause  having  been  put  at 
issue  was  tried  by  a  jury,  and  a  verdict  was  retunied  for  the 
appellee  ;  and  the  appellants'  motion  for  a  new  trial  having 
been  overruled,  and  their  exception  saved  to  this  ruling,  the 
court  rendered  judgment  on  the  verdict,  in  accordance  with 
the  prayer  of  appellee's  complaint. 
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The  appellants  have  assigned,  as  errors,  the  following  de- 
cisions of  the  circuit  court : 

1 .  In  oveiTuling  their  demurrers  to  appellee's  complaint ; 
and, 

2.  In  overruling  their  motion  for  a  new  trial. 

In  her  complaint  the  appellee  alleged,  in  substance,  that 
at  the  March  term,  18B9,  of  said  court,  she  recovered  a  judg- 
ment against  the  appellant  John  W.  Noble,  for  the  sum  of 
$2,500.00,  as  damages  for  his  breach  of  a  marriage  contract 

between  him  and  her,  and  the  costs  of  suit  taxed  at  $ ; 

that  at  the  same  term  of  said  court  the  appellee  recovered 
another  judgment  against  said  John  W.  Noble  for  the  sum  of 
$1,500.00,  as  damages  for  her  seduction  by  him,  and  the 

further  sum  of  $ ,  as  the  costs  of  said  suit ;  that  each 

of  the  said  judgments  remained  in  full  force,  unreversed  and 
wholly  mipaid  ;  that  on  the  22d  day  of  December,  1878,  at 
which  time  the  suits  were  pending  in  which  the  appellee  sub- 
sequently recovered  her  said  judgments  against  said  John 
W.  Noble,  the  said  John  W.  Noble,  bv  his  deed,  sold  and 
conveyed  his  undivided  interest  in  ceilain  real  estate,  partic- 
ularly described,  in  Hamilton  county,  then  and  before  owned 
by  said  John  and  his  brother,  one  Shepler  F.  Noble,  to  his 
father,  the  appellant  William  F.  Noble  ;  that  the  said  deed 
was  executed  by  said  John  W.  Noble  to  said  William  F. 
Noble  for  the  pretended  consideration  of  $2,442.50,  paid  by 
the  grantee  to  the  grantor,  but  in  fact  in  trust  for  the  grantor, 
and  for  the  fraudulent  purpose  of  cheating,  hindering  and 
delaying  the  appellee  in  the  collection  of  her  claims  for  dam- 
ages, for  the  recovery  of  which  she  was  then  prosecuting 
suits  against  the  said  John  W.  Noble ;  that  the  appellant 
William  F.  Noble,  well  knowing  the  premises,  accepted  said 
deed,  for  the  purpose  of  aiding  the  said  John  W.  Noble  in 
consummating  his  said  fraudulent  purpose ;  that  afterward, 
on  January  21st,  1871,  the  said  John  W.  Noble  purchased 
another  undivided  interest  in  said  real  estate,  which  he  caused 
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to  be  conveyed,  in  trust  for  himself  and  for  said  fraudulent 
puipose,  to  said  William  F.  Noble  ;  that  in  December,  1872, 
jind  in  November,  1875,  the  said  John  W.  Noble  purchased 
other  described  I'eal  estate,  in  said  county,  for  the  sum  of 
$3,450.00,  all  paid  out  of  his  own  funds  except  an  amount, 
less  than  $800.00,  furnished  him  by  his  wife,  the  appellant 
Eliza  Noble ;  that,  for  the  fraudulent  purpose  aforesaid,  the 
«aid  John  W.  Noble  caused  the  deeds  for  the  last  mentioned 
real  estate  to  be  made  to  his  said  wife,  Eliza  Noble,  who 
mixed  her  said  money  with  his,  and  suffered  the  same  to  be 
paid  on  said  real  estate,  and  accepted  the  said  deeds  there- 
for, for  the  fraudulent  purpose  of  aiding  her  said  husband 
in  hindering  and  delaying  the  appellee  in  the  collection  of 
her  said  judgments;  that  afterward,  on  the  15th  day  of 
November,  1875,  the  said  John  W.  Noble  ^and  Eliza  Noble, 
lis  wife,  to  consummate  the  fraudulent  purpose  aforesaid, 
<5onveyed  the  said  last  mentioned  real  estate  to  said  William 
F.  Noble,  for  the  expressed  consideration  of  $3^500.00  to 
them  in  hand  paid,  ^ut  in  fact  for  either  none  or  a  merely 
nominal  consideration ;  that  the  said  William  F.  Noble  ac- 
<jepted  the  said  last  named  conveyance,  well  knowing  that 
the  appellee's  judgments  were  a  lien  thereon,  for  the  fraud- 
ulent purpose  of  aiding  the  said  John  W.  Noble  in  hinder- 
ing and  delaying  the  Appellee  in  the  collection  of  her  said 
judgments;  that  the  appellee  had  caused  executions  to  be 
issued  on  her  said  judgments  and  placed  in  the  hands  of  the 
■sheriff  of  said  county,  who  had  been  unable  to  find  any  prop- 
erty, real  or  personal,  of  said  John  W.  Noble,  in  said  county, 
except  the  said  real  estate  so  conveyed  to  said  William  F.  No- 
ble ;  that  the  deeds  to  said  William  F.  Noble  were  a  cloud  upon 
the  title  to  said  real  estate  and  would  greatly  depress  the  sale 
thereof  on  the  appellee's  executions,  unless  they  were  de- 
clared fraudulent  and  void  as  to  her,  before  such  sale  ;  and 
that  the  said  John  W.  Noble  has  no  other  property  subject 
to  execution  except  the  said  real  estate.     Wherefore,  etc. 
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The  foregoing  is  a  full  summary  of  all  the  allegations  of 
fact  in  appellee's  complaint ;  and  the  question  presented  for 
our  decision,  under  the  firat  alleged  error,  may  be  thus 
stated:  Are  the  facts  alleged  sufficient  to  show  that  the 
appellee  was  or  is  entitled  to  have  the  deeds  to  William  F. 
NoUe  and  to  Eliza  Noble  declared  to  be  fraudulent  and  void 
-as  against  her,  and  the  real  estate  described  in  said  deeds 
subjected  to  sale  under  the  executions  issued  on  her  judgments 
against  John  W.  Noble?  It  seems  to  us,  that  this  question 
must  be  answered  in  the  negative.  In  discussing  this  ques- 
tion, the  appellants'  counsel  say :  ^*A  party  has  the  right 
to  dispose  of  his  property  in  whatever  manner  he  pleases, 
so  loi^  as  it  is  not  to  the  prejudice  of  his  creditors.  There- 
fore, it  was  necessary  to  aver  in  the  complaint,  and  also 
to  prove  on  the  trial,  that,  at  the  time  the  several  convey- 
ances complained  of  were  executed,  the  debtor,  John  W. 
Noble,  one  of  the  appellants,  did  not  have  enough  of  other 
property,  subject  to  execution,  to  pay  all  his  debts."  This 
objection  to  the  sufficiency  of  the  complaint,  we  think,  is 
well  taken.  This  action  appears  to  have  been  commenced 
on  the  10th  day  of  April,  1877 ;  and  it  was  alleged  in  the 
complaint,  that  at  that  time  the  appellant  JohnW.  Noble 
had  no  other  pi-operty  subject  to  execution.  But  the  deeds, 
which  the  appellee  asked  to  have  declared  fraudulent  and 
void  as  against  her  judgments,  were  made  by  JohnW.  Noble, 
or  by  his  procurement,  years  before  the  commencement  of 
this  suit.  There  is  no  allegation  in  the  complaint,  that,  at 
the  times  these  deeds  were  made  or  procured  to  be  made  by 
said  JohnW.  Noble,  he  did  not  have  an  abundance  of  other 
property,  subject  to  execution,  to  pay  and  satisfy  all  his 
then  existing  debts,  the  appellee's  judgments  included. 

In  Sherman  v.  Hogland^  64  Ind.  578,  it  was  said :  "Af- 
ter a  very  careful  consideration  of  the  whole  subject,  we 
have  come  to  the  conclusion,  that,  both  on  principle  and  on 
authority,  it  is  necessary  to  charge  in  the  complaint,  and 
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prove  on  the  trial,  that,  at  the  time  the  conveyance  com- 
plained of  was  made,  the  debtor  did  not  have  left  enough 
of  other  property,  subject  to  execution,  to  pay  all  his  debts." 
To  the  same  effect,  substantially,  we  cite  the  following  more 
i-ecent  cases,  in  this  court :  Eagan  v.  Downing^  55  Ind.  65  ; 
JSvaris  v.  Hamilton^  56  Ind.  34  ;  Bomine  v.  Romine^  59  Ind. 
346  ;  Deutsch  v.  Korsmeier^  59  Ind.  373 ;  Price  v.  Sande^'s^ 
60  Ind.  310  ;  Whitesel  v.  Hiney,  62  Ind.  168  ;  Spaulding  v. 
Myers,  64  Ind.  264 ;  Wedekind  v.  Parsons,  64  Ind.  290 ; 
Hardy  v.  Mitchell,  67  Ind.  485. 

In  the  case  at  bar,  we  are  of  the  opinion  that  the  court 
en*ed  in  oveiTuling  the  separate  demuiTei*s  of  the  appel- 
lants to  appellee's  complaint. 

This  conclusion  renders  it  unnecessary  for  us  now  to  con- 
sider or  decide  any  of  the  questions  arising  under  the  al- 
leged error  of  the  court,  in  overruling  the  appellants'  motion 
for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  demurrers 
to  the  complaint,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 


No.  7310. 

Staub  v.  Ryan. 

Supreme  Court.— Evidence.— The  Supreme  Court  wUl  not  disturb  a. 
verdict,  where  the  onl}-  objection  thereto  is  that  it  is  not  sustained  by 
sufficient  evidence,  if  rhei-e  was  evidence  fairly  tending  to  support  it. 

From  the  Vigo  Circuit  Court. 

iV.  G.  Buf  and  S,  M.  Beecher,  for  appellant. 
A.  B.  Carlton  and  J.  E,  Lamb,  for  appellee. 
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Woods,  J. — ^The  only  question  in  this  case  is  whether  the 
verdict  is  sustained  by  sufficient  evidence.  The  rule  is  well 
settled  that  this  court  will  not  disturb  a  verdict  to  which 
there  is  no  other  objection,  if  there  was  evidence  which 
fairly  tended  to  support  it. 

The  appellant  and  the  appellee  wei-e  keepers  of  livery  sta- 
bles at  Terre  Haute,  and  each,  on  the  10th  of  April,  1878^ 
sent  a  carriage,  in  charge  of  a  driver,  to  the  funeml  of  the 
mayor  of  the  city.  There  was  a  great  concourse  of  people, 
military  companies,  and  a  band,  or  bands,  of  music  in  at- 
tendance. Upon  the  retm-n  from  the  interment,  the  can'iage 
of  the  appellant  was  next  behind  that  of  the  appellee,  and, 
the  military  companies  occupying  the  center  of  the  street, 
tbe  csu-riages  were  compelled  to  turn  to  the  left,  upon  a  por- 
tion of  the  street  slightly  sloping  to  the  curbing.  Just  as 
the  carriage  of  the  appellee  had  been  turned  aside,  and  that 
of  the  appellant  was  following,  "an  oblique  movement  of 
tbe  military"  caused  the  carriage  of  appellee  to  stop,  whei*e- 
upon  the  tongue  of  appellant's  carriage  collided  with  and 
crushed  through  the  carriage  of  the  appellee,  causing  the  in- 
jury complained  of. 

There  was  evidence  tending  to  show  that  the  carriage  of 
the  appellant  was  driven  needlessly  too  near  to  that  of  the 
appellee,  and  that  the  appellant's  diiver  was  not  sufficiently 
watchful.  No  complaint  is  made  of  any  ruling  of  the  court 
nor  of  instructions  given  or  refused.  We  may,  therefore, 
well  presume  that  the  case  was  in  all  respects  fairly  consid- 
ered and  determined ;  and  that  the  inference  of  negligence 
against  the  driver  of  appellant's  carnage  was  warranted  by 
the  evidence.  The  jury,  hearing  and  seeing  the  witnesses, 
could  judge  of  this  much  better  than  we  can  do  upon  a  tran- 
script of  the  evidence,  necessarily  more  or  less  imperfect. 
Judgment  affirmed,  with  costs. 
Vol.  72.-2 
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Sill  of  Exceptions.— -4in«nd»Kn«.—Plr(ict(ce.— A  court  has  no  power 

m    w'  ^  Amend  a  bill  of  exceptions,  by  incorporating  therein  the  clause, 

'  "^^and  this  was  all  the  evidence  given  in  the  cause,^'  after  the  close  of 

164  874-  ^^  ^™^  ^^  which  such  bill  was  signed  and  filed. 

Same.— 4PP^'-~^vuieii«e.— Where  a  cause  is  appealed  to  the  Supreme 
Court  on  questions  involving  a  consideration  of  the  evidence,  such 
questions  will  not  be  considered  unless  the  recoi-d  shows  that  ail  the 
evidence  given  in.the  cause  has  been  incoiporated  therein  by  a  proper 
bill  of  exceptions. 

From  the  Harrison  Circuit  Court. 

G.  W.  Self,  B,  P.  Douglass  and  Si.  M.  StocMagei\  for 
appellant. 

W,  T.  Jwies,  S.  J.  Wright  and  L.  Jordan,  for  appellees. 

Elliott,  J. — The  questions  arising  in  this  cause  cannot  be 
considered  unless  the  evidence  is  in  the  record  by  a  proper 
hill  of  exceptions  ;  and,  as  the  appellees  strongly  insist  that 
there  is  no  sufficient  bill  incorporating  the  evidence,  that 
question  first  requires  consideration. 

The  bill  of  exceptions  as  originally  prepared  was  presented 
to  the  court  below,  signed  and  filed  on  the  6th  day  of  Mai'ch, 
1876.  The  words,  "and  this  was  all  the  evidence  given  in 
the  cause,"  were  not  contained  in  the  bill  as  originally 
signed.  On  the  13th  day  of  June,  1877,  the  appellant  filed 
a  motion  to  correct  the  record  by  having  the  words,  **and 
this  was  all  the  evidence  given  in  the  cause,"  inserted  in  the 
bill  of  exceptions.  The  motion  is  supported  by  the  verified 
statements  of  counsel,  that  the  bill  did  in  fact  contain  all  the 
evidence ;  that,  prior  to  its  having  been  signed  by  the  judge 
who  tried  the  case,  it  was  approved  by  the  attonieys  for  the 
appellees.  The  written  motion  of  appellant  alleges  that 
*'The  words,  *and  this  was  all  the  evidence  given  on  the  trial 
of  the  cause,'  were  by  accident  omitted  to  be  inserted  in  said 
bill  of  exceptions."  No  other  explanation  of,  or  excuse  for, 
such  omission  is  offered.    The  appellees  sturdily  resisted,  in 
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eyery  possible  form,  the  amendment  of  the  record,  and  the 
question  as  to  whether  the  court  had  po^er  to  permit  such 
an  amendment  is  directly  and  expressly  placed  before  us. 
It  is  clear  that  upon  the  gi'ounds  stated  in  ap^^ellant's  motion 
the  court  had  no  power,  after  the  close  of  the  term,  to  ineor- 
ix>rate  a  clause,  such  as  that  asked  by  appellant,  not  in  the  bill 
when  originally  signed.  There  could  be,  in  the  case  of  such 
an  omission  as  that  described,  nothing  by  which  to  amend, 
for  at  no  time  was  any  record  made,  nor,  in  truth,  was  any 
intended  to  be  made,  of  the  clause  now  sought  to  be  declared 
part  of  the  bill.  The  right  to  direct  any  amendment,  of  the 
general  character  of  that  proposed  by  appellant,  to  a  bill  of 
exceptions,  after  the  close  of  the  term,  is  a  very  doubtful  one, 
if,  indeed,  it  exist  at  all,  and  certainly  such  an  amendment 
as  that  here  insisted  upon  cannot  be  allowed.  Makepeacey. 
ZjtikeTiSj  27  Ind.  436 ;  Mlis  v.  Ewbariks,  3  Scam.  190.  In 
Kirhy  v.  Bowland^  69  Ind.  290,  it  was  said :  **A  court  may 
record  a  fact  nunc  pi^o  tunc;  that  is,  if  the  fact  existed  then, 
it  may  record  it  now ;  but  it  cannot  record  a  fact  now  which 
did  not  exist  then ;  and  there  must  be  some  record,  note, 
entry  or  minute  of  some  kind,  on  which  to  base  it,  connecting 
it  with  the  case." 

The  evidence  not  having  been  properly  carried  into  the 
record,  there  is  no  question  for  our  consideration,  and  we 
must,  therefore,  affiim  the  judgment. 

Judgment  affirmed,  with  costs. 
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Trial  by  Jury.— The  clause  of  the  constitution,  providing  that  In  aU 
civfl  cases  the  right  of  trial  by  jury  shall  remain  inviolate,  embraces 
only  such  cases  as  were  treated  as  civil  cases  in  this  State  when  the 
constitution  was  adopted. 
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SAU^.^Proceedings  Supplementary  to  Execution. — In  a  proceeding  supple- 
mentary to  execution,  under  section  522  of  the  code,  where  issues  of 
fact  ai^  formed,  such  as  in  ordinary  cases  aie  triable  by  jury,  the 
party  demandhig  it  may  have  a  trial  by  jury. 

From  the  Tippecanoe  Superior  Court. 

A.  Parsons  and  E.  A.  Greenlee,  for  appellant. 

Woods,  J. — ^The  appellant,  who  was  the  plaintiff  below, 
demanded  a  trial  by  jury  of  the  issues  joined.  This  the  court 
refused,  and  upon  a  trial  had  found  for  the  defendants  and 
gave  judgment  accordingly. 

The  action  was  a  proceeding  supplementary  to  execution. 
The  complaint  was  against  John  Works  and  Luther  Lucas, 
and  averred  the  recovery  by  the  plaintiff  in  the  Tippecanoe 
Circuit  Court  of  a  judgment  against  Jared  Jarvis  and  John 
Works  for  the  sum  of  $236.31  and  costs,  which  ]*emaiiis  un- 
paid ;  that  an  execution  had  been  issued  thereon  against  said 
defendants ;  and  that  said  Works  had  money  demands  and 
choses  in  action  against  said  Lucas  which  he  unjustly  refuses 
to  apply  toward  the  satisfaction  of  said  judgment.  This 
complaint  was  accompanied  with  an  affidavit  of  the  plaintiff, 
wherein  are  embodied  the  avemient^  of  the  complaint  and 
the  further  allegation  that  said  Lucas  is  indebted  to  said  de- 
fendant John  Works,  in  the  sum  of  $225,  which,  together 
with  other  property  claimed  as  exempt  from  execution  by 
said  Works,  will  exceed  the  amount  of  $300. 

Works  filed  a  sworn  answer  denying  the  allegation  of  the 
complaint,  *'  except  that  the  plaintiff  has  a  judgment  against 
him,  and  that  he  has  an  execution  thereon." 

Lucas  answered  under  oath,  admitting  the  execution  by 
him  of  a  note  to  said  Works,  on  which  there  remained  due 
$100.13,  which  he  brought  into  court;  that  he  was  in- 
formed, and  aven*ed  the  fact  to  be,  that  said  note  had  been 
assigned,  on  a  good  and  valuable  consideration,  before  the 
commencement  of  this  proceeding,  to  Hester  A.  Works, 
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"Whom  he  asked  to  be  made  a  party  to  this  suit,  and  the 
"lights  of  all  parties  be  determined,  etc. 

Upon  the  order  of  the  comt  that  said  Hester  A.  Works 
1)e  made  a  party,  she  appeared  and  filed  a  pleading,  wherein 
she  claimed  to  be  the  assignee  of  said  note  against  said  Lu- 
cas for  a  valuable  consideration,  which  is  sufficiently  set 
forth  in  the  pleadhig.  The  plaintiff  filed  a  reply  in  general 
clenial  to  the  pleading  last  named. 

The  constitution  of  the  State,  article  1,  section  20,  pro- 
vides, that,  **  In  all  civil  cases,  the  right  of  trial  by  jury  shall 
remain  inviolate ;"  but  it  is  well  settled  that  this  clause  of 
the  constitution  embraces  only  such  cases  as  were  treated  as 
civil  cases  in  this  State  when  the  constitution  was  adopted. 
The  Lake  Erie,  etc.,  R.  R  Co.  v.  Heath,  9  Ind.  558  ;  The 
NorrisUmn,  etc..  Turnpike  Co.  v.  Burket,  26  Ind.  53. 

In  the  case  of  Coffiii  v.  McClure,  23  Ind.  356,  which, 
like  the  case  in  hand,  was  begun  under  section  522  of  the  code, 
it  is  said :  <<This  is  not  a  case  in  which  pleadings  are  con- 
templated as  in  other  cases.  It  is  a  summary  proceeding,  de- 
sired without  delay  to  accomplish  the  purpose  which  was 
formerly  attained  by  a  creditor's  bill ;  and  the  answer  is  to 
be  i-egarded  as  evidence  on  the  hearing.'*  In  Burt  v.  Itcet- 
linger,  28  Ind.  214,  it  was  held  that  *'The  court  or  judge 
has  no  power,  in  this  form  of  procedure,  to  adjudicate  and 
settle  controverted  questions  of  right  between  the  judgment 
debtor  and  third  parties,  nor  to  set  aside  a  sale  or  convey- 
ance of  property  by  the  debtor  on  the  alleged  ground  of 
fraud.  Such  questions  must  be  tried  in  another  form  of  ac- 
tion.'* But  this  case  is  expressly  overruled  in  the  recent 
case  of  The  Toledo,  etc.,  R.  W.  Co.  v.  Howes,  68  Ind. 
458,  wherein,  infer  alia^  the  court  says:  *'But  we  are 
clearly  of  the  opinion  that  in  proceedings  supplementary  to 
execution,  instit^nted  ufider  section  522  of  the  code,  against 
the  execution  defendant  and  either  his  debtor  or  the  custo- 
dian of  his  property^  tke  iuftgwers  of  the  defendants  under 
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oath,  ill  denial  either  of  the  ix)S6ession  of  such  propeity  or 
of  the  existence  of  the  alleged  indebtedness,  are  not  tinal 
and  conclusive  upon  any  question  of  fact  involved  therein ; 
but,  as  to  any  such  question,  pleadings  may  be  filed,  and  is- 
sues, either  of  law  or  of  fact,  may  be  joindU  by  and  between 
the  plaintiff  and  the  defendants  or  either  of  them,  or  by  and 
between  the  defendants,  and  such  issues  so  joined  may  be 
heard,  tried  and  determined  in  the  same  manner  as  other  is- 
sues of  law  or  fact,  in  other  civil  actions  or  proceedings.'* 
And  in  this  case  the  further  conclusion  is  reached  and  enun- 
ciated, that  in  this  proceeding  it  is  proper  that  third  persons 
should  be  made  paities,  not  solely  <Ho  answer  as  to  any 
property  held  by  them  belonging  to  the  judgment  defendant^ 
or  as  to  their  indebtedness  to  him,"  but  to  answer  as  to  any 
interest  or  conflicting  claim  which  they  may  have  or  pretend 
to  have  to  the  property  or  credits  sought  to  be  reached. 

The  doctrine  of  the  last  case  does  no  violence  to  the  letter 
of  the  law,  is  consistent  with  the  spirit  of  the  code,  and 
gives  to  the  procedure  an  available  efficiency  of  which  it 
was  to  a  large  extent  deprived  by  the  case  overruled,  and 
other  cases  looking  in  the  same  direction. 

We  adhere,  therefore,  to  the  last  case,  and  follow  it  to  the 
logical  conclusion,  that  where  issues  of  fact  are  formed^ 
such  as,  in  ordinary  cases,  are  and  always  have  been  triable 
by  jury,  the  parties  should  not  be  denied  the  right  of  such 
trial. 

In  the  case  at  bar,  upon  the  interpleader  of  the  defendant 
Lucas,  Hester  A.  Works  was  made  a  party,  and  between  her 
and  the  plaintiff  an  issue  of  fact  was  foi-med,  as  to  whether 
she  was  a  good-faith  purchaser,  before  the  suit,  of  a  note 
which  Lucas  had  executed  to  John  Works,  the  judgment 
defendant. '  This  was  apparently  the  only  disputed  question>v 
of  fact  in  the  case ;  it  made  the  case  simply  a  trial  of  the 
right  of  property,  and,  upon  request  of  either  party,  a  jury 
should  have  been  called  to  tiy  the  question. 

Judgment  reversed,  ^vith  costs. 
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No.  6990. 

Powers  v.  Evans  et  al.  I  «~ia 

|186    474] 

Sux'VEMS  Court.— Bi'«  of  Exceptions^— Ondssion  of  Pari  of  Evidence. —  jj|  ^ 
Where  a  bill  of  exceptions  aflHrniatively  shows  that  thei*e  waa  other  ma- 
terial evidence  given  on  the  trial  of  the  cause  not  contained  therein,  the 
evidence  in  such  bill  will  not  be  considered  by  the  Supreme  Court, 
althongh  it  contains  the  plirase  '^  this  was  all  the  evidence  g^ven  in  the 
case/* 

From  the  Allen  Circuit  Court. 

W.  M.  G^'ane^  for  appellant. 

W.  H.  Coombs^  J.  Morris  and  B.  O.  BeU^  for  appellees. 

Elliott,  J. — ^The  questions  discussed  by  appellant's  coun- 
sel all  arise  upon  the  evidence,  and  the  appellees  vigorously 
object  to  a  consideration  of  them  by  us,  because  the  evidence 
is  not  all  iu  the  recoini.  The  point  thus  directly  made  and 
urgently  pressed  we  are  compelled  to  decide. 

The  bUl  of  exceptions  contains  the  usual  recital,  that  **  this  , 

was  all  the  evidence  given  in  the  cause,"  but  there  are  various 
statements  in  the  bill  which  show  this  recital  to  be  incorrect. 
At  one  point  in  the  bill,  two  bonds  are  shown  to  have  been 
read  in  evidence,  and  but  one  of  them  is  set  forth ;  at  another » 
a  receipt  is  shown  to  have  been  introduced,  but  it  is  not  in 
the  record  ;  and,  at  still  another,  a  writ  is  shown  to  have  gone 
in  evidence,  but  no  such  writ  appears  in  the  bill.  There  is, 
in  another  part  of  the  bill,  this  statement  of  one  of  the  wit- 
nesses, viz. :  *'  The  check  I  received  from  the  sheriff  is  the 
same  check  Powere  got  from  me;  it  is  in  these  words.'* 
The  recitals  of  the  bill  terminate  with  the  words  last  quoted, 
and  neither  immediately  following  nor  at  any  place  In  the 
bill  do  the  contents  of  the  check  appear.  These  instances 
of  omitted  evidence,  which  affirmatively  appear  to  have  been 
given  to  the  jury,  show  very  fully  that  the  clause  *«  and  this 
was  all  the  evidence  given  in  the  cause  "  is  not  correct. 

The  question 'here  presented  has  been  several  times  de- 
cided.    In  a  very  recent  case  the  court  said :     '*  It  is  plain. 
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therefore,  that  all  the  evidence  given  in  the  ease  is  not  in  the 
bill  of  exceptions ,  and,  the  bill  not  containing  all,  it  is  the 
same,  as  to  the  questions  under  discussion,  as  if  it  contained 
none."  Merrifidd  v.  We^ton^  68  Ind,  70.  Montgomery  v. 
Hamilton,  43  Ind.  451 ;  May  v.  Pavey,  63  Ind.  4 ;  Kim- 
baU  V.  LoomiSy  62  Ind.  201.  Under  the  rule  settled  by 
these  and  other  cases,  we  must  hold  that  we  cannot  exam- 
ine any  of  the  questions  discussed. 
Judgment  affirmed. 


No.  690L 
McCOBMACK  ET  AL^  V.  EaRHART,  Adm'R. 

SUFBEKE  Court.— i?ecord  must  show  JFiror.—JVacttcc.— Where  an  appel- 
lant asks  the  reversal  of  a  judgment  on  account  of  any  supposed  error 
therein,  the  record  of  the  cause  filed  in  the  Supreme  Court  must  clearly 
show  the  existence  of  such  error  without  the  aid  of  any  statement  of 
extrinsic  matter,  not  apparent  in  the  record. 

From  the  White  Circuit  Court. 

J,  R.  Camahan  and  i?.  Gregory,  for  appellants. 
S.  P.  Bairdj  for  appellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellee  against  the 
appellants,  to  foreclose  a  mortgage  executed  by  the  appellants 
John  P.  McCormack  and  Sarah  J.  McCormack,  his  wife,  on 
certain  real  estate  in  White  county,  and  to  collect  the  debt 
thereby  secured.  A  large  number  of  alleged  junior  incum- 
brancers were  made  defendants  to  the  suit  to  answer  as  to 
their  respective  interests  in  the  mortgaged  premises.  On  the 
appellee's  application,  a  receiver  was  appointed  by  the  court 
to  take  charge  of  the  property  in  controversy,  and  to  collect 
and  receive  the  rents  and  profits  thereof,  etc.,  pending  the 


NOVEMBER  TERM,  1880.  25 


McOorinack  et  aL  r.  Eurhait,  Adiuinisti-ator. 


litigation  and  until  the  further  oinier  of  the  court.  Such 
proceedings  were  afterward  had  in  the  cause  as  that  a  judg- 
ment was  rendered  for  the  appellee  for  the  amount  due  on 
the  mortgage  debt,  and  for  the  foreclosure  of  the  mortgage 
and  the  sale  of  the  mortgaged  property.  Afterward,  on  the 
23d  day  of  January,  1878,  the  appellant  John  P.  McCor- 
mack,  upon  his  affidavit  then  filed,  moved  the  couii:  in  writing 
for  the  removal  of  the  receiver  theretof oi-e  appointed  in  this 
case,  for  the  alleged  reason  that  the  legal  and  equitable  cause 
and  necessity  for  a  receiver  had  ceased,  in  this,  to  wit :  that 
the  appellee  was  the  owner  of  the  premises,  by  virtue  of  the 
puix^hase  thereof  upon  a  sale  made  by  the  sheriff  of  White 
county,  on  the  10th  day  of  January,  1878.  This  motion 
and  the  appellant's  affidavit,  upon  which  it  was  founded,  were 
made  parts  of  the  record  by  a  proper  bill  of  exceptions. 

In  this  court  the  following  assignment  of  error  is  endorsed 
on  the  record:  ** The  appellants  say  that  there  is  manifest 
error  in  the  foregoing  record  and  judgment  in  this :  The 
court  eiTcd  in  overruling  the  api>ellant's  motion  to  remove 
the  receiver  appointed  by  the  court  in  said  action."  This 
is  the  only  error  assigned  by  the  appellants  in  this  court ; 
and  of  this  supposed  error  the  appellee's  counsel,  in  his  brief 
of  this  cause,  correctly  says :  <«The  motion  and  the  affidavit 
upon  which  it  is  based  are  made  a  part  of  the  record  by  a 
bill  of  exceptions ;  but  the  ruling  of  the  court  on  the  motion 
nowhere  appears  in  the  record."  For  aught  that  appears 
in  the  transcript  before  us,  the  appellant's  motion  may  have 
never  been  submitted  to  the  trial  court,  or  it  may  have  been 
taken  under  advisement  and  still  be  pending  and  undeter- 
mined in  that  court.  Of  course,  the  probability  is  that  the 
court  overiniled  the  motion,  and  that  this  ruling  was  excepted 
to  by  the  appellants ;  and,  perhaps,  we  might  safely  infer 
that  these  things  had  occurred  in  the  circuit  court ;  but  the 
record  of  the  cause,  which  imports  to  us  ''absolute  verity," 
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and  by  which  the  parties  are  bound  and  concluded,  discloses 
nothing  of  the  kind. 

We  are  of  the  opinion  that  we  cannot  reverse  the  judgment 
below  in  this  case  upon  a  mere  probability  or  a  reasonable 
inference,  or  ui>on  the  statement  of  matter  dehors  the  recoixl^ 
either  in  the  assignment  of  error,  or  in  the  brief  of  counsel, 
however  ti'ue  in  fact  such  matter  may  be.  When  an  appel- 
lant asks  of  this  court  the  reversal  of  a  judgment,  on  account 
of  any  supposed  error  therein,  the  record  of  the  cause,  filed 
in  this  court,  must  clearly  show  the  existence  of  such  en'or» 
without  the  aid  of  any  statement  of  extrinsic  matter,  not 
apparent  in  the  record.     Hudson  v.  Densmore^  68  Ind.  391. 

The  only  supposed  error,  of  which  the  appellants  complain, 
is  not  shown  by  the  transcript  of  the  i-ecord  of  this  cause, 
on  file  in  this  couil. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


.No.  7346. 
Vannoy  v.  Duprez. 


RKiVROAiy.^Contract.— Assignment.— A  contract  between  a  railroad  com- 
pany and  individuals,  that  the  company  i.vill  construct  a  depot  at  a  cer- 
tain place,  and  thai  upon  its  construction  the  individuals  will  pay  to  the 
company  a  certain  sum  of  money,  is  negotiable  by  endorsement  so  as 
to  vest  the  title  thereof  in  each  endorsee  successively. 

Same. — ABsignment  of  Contract  by  Receiver, — Pleading.— Where  such  a 
contract  has  been  signed  by  a  receiver  of  a  railroad  company,  and 
suit  is  brought  thereon  by  the  assignee,  the  authority  of  the  receiver 
to  make  such  assignment  is  involved  in  the  question  of  the  execution  of 
the  assignment,  and  can  be  ptit  in  issue  only  by  a  denial  under  oath. 

BAyiE.—Nolice  of  Per/ormawce .—Wlien  a  party  agrees  to  pay  a  railroad 
company  a  certain  sum  of  money  on  the  completion  by  the  latter  of  a 
dei>ot  building  at  a  certain  place,  he  is  entitled  to  notice  of  such  com- 
pletion before  suit  can  be  brought  to  enforce  payment  under  the 
contract 
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Spbcial  Finbino.— JVocKm.— a  speolal  flndlng  embraces  only  the  facte 
proved  npon  a  trial,  and  all  issues  not  determined  by  the  facts  founA 
must  be  regarded  as  not  proven. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferris  and  W.  W.  Spencer^  for  appellant. 
L.  J.  Hackney^  for  appellee. 

Woods,  J. — Complaint  against  the  appellant  by  the  appel- 
lee as  assignee  of  the  following  contitict : 

**  Whereas,  The  Indianapolis,  Cincinnati  and  Lafayette 
Railroad  Company  is  contemplating  the  erection  of  a  new 
passenger  depot,  for  the  use  and  benefit  of  their  road  and 
the  ti-avelling  public,  within  the  corporate  limits  of  the  city  of 
Shelbyville,  Indiana ;  now,  in  order  to  induce  and  influence 
and  to  assist  said  company  in  the  construction  of  said  depot, 
we,  the  underagned,  bind  ourselves,  our  heirs,  executors 
and  administrators,  firmly  by  these  presents,  to  pay  to  said 
railroad  company  or  her  assignees  the  amount  set  opposite 
our  names,  without  relief  from  valuation  or  appraisement 
laws,  the  same  to  be  due  and  payable  as  soon  as  the  comple- 
tion of  said  building :  Provided,  however,  that  said  depot  be 
erected  north  of  Washington  street,"  etc. 
*^  Names  of  Subscribers.  Amount. 

"Daniel  Duprez, $250.00 

«*JohnW.  Vannoy, 100.00" 

And  21  others,  in  sums  aggi'egating  about  $1,300  00. 

The  complaint  was  in  two  paragraphs,  each  of  which 
averred  the  execution  of  the  foregoing  contract ;  that  the 
depot  was  erected  in  accordance  therewith,  and  was  in  use  as 
a  depot  by  the  company,  of  all  which  the  defendant  had  full 
knowledge ;  **  that  the  railroad  company,  by  M.  E.  Ingalls, 
receiver  for  said  company,  duly  and  legally  chosen  and  act- 
ing under  and  by  virtue  of  an  order  of  the  United  States  Cir- 
cuit Court  for  the  district  and  State  of  Indiana,  assigned  said 
writing  obligatory,  in  writing,  to  this  plaintiff,  a  copy  of  which 
writing  and  assignment  is  filed  herewith  as  part  hereof." 


28  SUPREME  COURT  OF  INDIANA, 

Vannoy  v.  Diiprez. 

Following  the  copy  of  the  contmct  is  the  following  copy  of 
the  alleged  assignment  : 

<<  The  Indianapolis,  Cincinnati  &  Lafayette  Railroad  Com- 
pany, for  value  received,  does  hereby  assign  and  transfer  the 
al>ove  and  foregoing  subscription  to  Jacob  G.  Duprez,  this  — 
day  of  January,' 1878,  without  any  recourse  whatever. 

««By  M.  E.  Ingalls,  Receiver." 

The  defendant  filed  separate  demurrers  to  each  paragraph 
of  the  complaint,  on  the  ground  of  insufficient  facts  and 
because  of  a  defect  of  parties,  alleging  that  the  "railroad 
company  should  be  made  defendant  to  answer  to  its  inter- 
est in  the  cause  of  action,  the  same  having  been  assigned 
without  authority  by  an  assignee." 

By  the  1st  section  of  the  **act  concerning  promissory 
notes,"  etc.,  approved  March  11th,  1861,  the  contract  sued  on 
was  <<  negotiable  by  indorsement  thereon,  so  as  to  vest  the 
property  thereof  in  each  endoi*see  successively." 

Section  (>  of  the  code  provides  that  **  When  any  action  is 
brought  by  the  assignee  of  a  claim  arising  out  of  contract, 
4md  not  assigned  by  indoi*sement  in  writing,  the  assignor 
shall  be  made  a  defendant,  to  answer  as  to  the  assignment, 
or  his  interest  in  the  subject  of  the  action." 

If  the  demum'er  had  been  directed  thereto,  the  fatal  objec- 
tion to  each  pai*agraph  of  the  complaint  in  this  case  would 
l)e,  that  the  assignment  is  not  shown  to  have  been  made  by 
indorsement.  But  the  demurrer  is  not  so  framed  as  to  raise 
this  question  ;  it  is  so  drawn  as  to  question  only  the  author- 
ity of  the  receiver  to  make  the  assignment,  and  to  suggest 
a  defect  of  parties  by  reason  of  the  unauthorized  assignment, 
rather  than  bj*^  reason  of  the  manner  in  which  the  assignment 
was  made.  But  the  authority  of  the  receiver  is  sufficiently 
« vended,  and  the  demurrer  in  that  respect  not  well  laid. 

No  point  is  made  before  us  as  to  the  consideration  of  the 
contract  sued  on,  nor  of  its  validity  on  grounds  of  public 
policy,  and  we  decide  nothing  in  reference  thereto.     Other- 
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wise,  the  complaint  states  facts  sufficient  to  constitute"  a 
cause  of  action. 

Issues  of  fact  were  fonned  by  an  answer  in  four  pai*a- 
graphs,  the  fii*st  of  which  was  a  general  denial,  and  by  a 
reply  in  general  denial  to  the  affinnative  answer.  Trial  by 
the  court,  which,  at  the  request  of  the  defendant,  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon,  substantially,  as  follows : 

That  the  defendant  made  and  executed  the  agi*eement  set 
out  in  the  complaint,  for  the  purpose  and  on  the  considera- 
tion chai-ged;  that  afterward,  and  during  the  fall  of  1877,. 
said  building  was  completed  at  the  locality  provided  for  in 
the  agreement,  and  aftenvard,  in  January,  1878,  said  mil- 
road  company,  by  M.  E.  Ingalls,  receiver  thereof,  did  assign 
in  writing  and  transfer  said  obligation  to  the  plaintiff. 

Upon  these  facts  the  court  concludes  that  the  plaintiff  is 
the  owner  of  said  claim  ;  that  there  was  sufficient  considera- 
tion for  the  execution  of  said  promise  by  the  defendant ; 
that  the  claim  is  past  due,  and  the  plaintiff  is  entitled  to 
judgment  for  one  hundred  dollars,  collectible  without  relief 
from  valuation  or  appraisement  laws. 

To  these  conclusions  the  defendant  excepted  and  moved 
for  judgment* on  the  finding,  on  the  ground  **that  on  the 
facts  found  the  law  is  with  the  defendant,"  which  motion 
the  court  oven^uled,  to  which  ruling  the  defendant  excepted. 
According  to  the  order  book  entry,  the  defendant  then  filed 
a  motion  and  written  reasons  for  a  new  trial,  which  was  over- 
ruled and  exceptions  taken,  but  the  motion  and  reasons  do 
not  appear  in  the  i-ecord. 

It  is  assigned  for  eiTor  that  the  court  eiTed  in  its  conclu- 
sions of  law  upon  the  facts  found,  and  this  is  the  only  remain- 
ing question  to  be  decided. 

It  is  insisted  that  the  facts  found  do  not  sustain  either 
pai*agraph  of  the  complaint  in  two  particulars,  namely: 
It  ia  not  found  that  the  receiver  had  authority  of  the  court 
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which  appointed  him  to  make  the  assignment,  and  it  is  not 
f omid  that  any  demand  was  made  upon  the  defendant  for 
payment  of  the  claim  sued,  nor  notice  given  him  of  the  com- 
pletion of  the  building. 

If  these  facts  are  essential,  and  must  each  have  been  ex- 
pressly found  in  order  to  establish  the  plaintiff's  right  of 
recovery,  it  must  result  that  the  conclusion  of  the  court  was 
wrong,  and  judgment  should  have  gone  for  the  defendant. 

Of  the  assignment  or  of  the  authority  of  the  receiver  to 
make  it,  no  proof  was  necessary.  If  the  defendant  desired  to 
make  an  issue  on  that  ground,  he  should  have  done  it  by  a 
plea  under  oath.  Section  216  of  the  R.  S.  1843,  p.  711 ,  which 
has  been  held  to  be  still  in  force,  is  as  applicable  to  an  assign- 
ment puiT[>orting  and  averred  to  have  been  made  by  an  agent 
or  receiver  as  to  an  assignment  charged  to  have  been  made 
by  the  payee  or  holder  of  the  bontract.  The  authority  of 
the  alleged  agent  or  receiver  is  involved  in  the  question  of 
the  execution  of  the  assignment,  and  can  be  put  in  issue  only 
by  a  sworn  denial. 

Was  a  demand  necessary?  The  contract  was  to  pay 
money,  but  not  at  any  certain  time  or  place,  nor  upon  an 
executed  consideration.  The  payment  was  to  be  made  ''as 
soon  as  the  completion  of  said  building,"  which  the  payee 
of  the  contract  was  bound  to  build,  or  cause  to  be  built, 
befoi^e  the  money  could  be  demanded,  and  the  right  to  claim 
the  money  being  dependent  on  an  act  to  be  done  by  the 
bolder  or  payee  of  the  contract,  if  a  strict  demand  for  pay- 
ment was  not  necessarjs  before  suit,  the  defendant  was  en- 
titled to  notice  of  the  completion  of  the  building  according 
to  the  contract,  and  was  not  in  default  until  such  notice 
was  given  him. 

The  complaint  avera  this  notice  or  knowledge  on  the  part 
of  the  defendant,  but  neither  notice  nor  demand  is  included 
in  the  special  finding  of  facts. 

Under  the  rule  declared  in  Graham  v.  Tlie  Stale,  ex  re?.. 
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etc.y  66  lad.  386,  the  special  finding  must  be  deemed  Uy 
embrace  all  the  fabts  which  wei'e  proved,  and  all  issues  not 
determined  by  the  facts  found  must  be  i*egarded  as  not 
proven  by  the  party  having  the  burden  of  the  proof  thereof. 
The  plaintiff  having  failed  to  prove  demand  or  notice,  judg- 
ment should  have  been  given  against  him. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs, 
and  the  cause  i*emanded,  with  instmctions  to  set  aside  the 
conclusions  of  law  as  stated,  and  to  enter  instead  a  conclu- 
sion that,  for  want  of  notice  to  the  defendant  of  the  comple- 
tion of  the  building  refen-ed  to  in  the  contract  sued  on, 
the  plaintiff  is  not  entitled  to  recover  in  this  action,  and  that 
judgment  should  go  for  the  defendant  for  his  costs,  and  to 
enter  judgment  accordingly,  without  prejudice  to  the  right 
of  the  plaintiff  to  prosecute  another  action. 


No.  7244. 
GrORMLEY,  AdM'R,  V.  ThE  OhIO  AND  MISSISSIPPI  RAILWAY  Co. 

Bailroad  Company.— Liaftf/tty /or  Injury  to  Employee  Caused  by  Negli- 
gence of  Co^Employee.—A  sei-vant  of  a  railroad  company  employed  iu 
repairing  the  track  tliereof .  niid  one  employed  in  running  trains  tliere- 
on,  are  engaged  in  the  game  general  undei-taking;  and,  where  the 
former  is  injiu-ed  by  the  negligence  of  the  latter,  the  company  is  not 
liable  therefor. 

Contributory  Negligence.— P/ca<fi»flr.— A  complaint  for  injuries  sus- 
tained \>Y  tiie  plaintiff  through  the  fault  or  negligence  of  another  is 
bad,  if  it  does  not  aver  that  the  plaintiff  was  without  fault  or  negligence 
contributing  to  the  injury  complained  of. 

From  the  Martin  Circuit  Gouii;. 

t/.    C  Denny ^  W.  S.   Gh^anger,  S.  If.  Buakirk  and  J. 
W.  Nichd,  for  appellant. 
C.  A.  Beedier  and  E,  C.  Devore^  for  appellee. 
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Woods,  J. — ^The  appellant  was  the  plaintiff  below.  The 
circuit  couit  sustained  a  demuiTer  to  the  third  paragraph  of 
the  original  complaint,  and  also  sustained  a  demurrer  to  the 
evidence  adduced  by  the  plaintiff.    . 

It  is  not  necessary  to  give  a  transcript  or  summary  of  the 
bill  of  exceptions.  The  point  made  upon  the  evidence  may 
be  considered  and  decided  upon  the  following  statement  of 
the  case,  taken  from  the  brief  for  appellant  : 

'^Statement  of  the  case. 

**  The  appellant  is  the  administrator  of  the  estate  of  Patrick 
Canfield,  deceased.  Canfield  was  killed  on  the  30th  day  of 
June,  1875,  in  Martin  county,  in  a  collision  between  a  freight 
train  and  a  hand-car  belonging  to  and  running  on  the  tmck 
of  the  appellee.  Canfield,  it  is  admitted,  and  the  persons  in 
charge  of  the  freight  train  were,  at  the  time,  in  the  employ 
of  the  O.  &  M.  R.  W.  Co.,  Canfield  being  a  laborer  or  sec- 
tion hand,  whose  duty  it  was  to  assist  in  repairing  the  track,, 
etc.,  and,  when  he  was  killed,  being  on  his  way  to  work^ 
riding  towards  the  point  of  labor  on  the  hand-car. 

« *  The  hand-car  was  iTinning  eastwardly  and  the  freight  train 
westwardly,  and  as  the  train  suddenly  rounded  a  curve  in  the 
road,  which  had  obstructed  it  from  view,  it  ran  into  the  hand- 
car. The  train  was  going  at  a  rapid  speed,  being  behind 
time,  and  the  engineer  was  drunk  and  was  sitting  out  on  the 
pilot  (cow-catcher)  with  a  couple  of  companions,  while  the 
fireman,  who  was  also  under  the  influence  of  liquor,  was  in 
the  cab.  The  testimony  shows  additional  facts,  which,  be- 
yond any  doubt,  establish  negligence  on  the  part  of  the  en- 
gineer ;  and  no  fault  on  the  part  of  the  deceased  is  shown." 

Counsel  for  appellant  insist  that  the  deceased  was  not  a 
fellow  servant,  in  the  same  liiie  or  depailment  of  employ- 
ment, with  the  engineer  and  fireman  whose  drunkenness  and 
negligence  caused  the  injury,  and  the  company  should  have 
been  held  liable.     After  citing  and  quoting  from  GiUenwa^ 
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to*  V.  The  Madison^  etc,  R.  R,  Co.,  5  Ind.  339 ;  JFYtejpa^ 
rick  V.  The  New  Albany,  etc.,  R.  R.  Co.,  7  Ind.  436  ;  The 
Ohio,  etc,  R.  R.  Co.  v.  Tindall,  13  Ind.  366  ;  WiUon  v. 
The  Madison,  etc.,  R.  R.  Co.,  18  Ind.  226,  and  The  Chi-- 
cage,  etc.,  R.  W.  Co.  v.  Harney,  28  Ind.  28,  counsel 
say  :  **  We  are  aware  that  the  late  decisions  of  this  Sta^e? 
repudiate  the  claim  on  which  we  rest  the  case  at  bar ;  but 
our  object,  in  citing  these' earlier  authorities,  is  to  recall  the 
fact  that  there  has  been  a  conflict  in  the  Indiana  cases,"  etc. 

The  cases  cited  by  counsel  were  not  overlooked,  but  were 
referred  to  and  explained  or  disapproved  in  the  later  cases. 
Slattery'sAdm'r  v.  The  T.  &  W.  R.W.  Co.,  23  Ind.  81 ; 
The  Columbus,  etc.,  R.  W.  Co.  v.  Atmold,  31  Ind.  174; 
Wilson  V.  The  Madison,  etc.,  R.  R.  Co.,  18  Ind.  226 ;  Tlie 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Ruby,  38  Ind.  294  ;  Sullivan 
V.  The  T.,W.  d  W.  R.  W.  Co.,  58  Ind.  26. 

These  later  cases  are  certainly  not  consistent  with  the 
ground  on  which  it  is  sought  to  have  a  right  of  recoveiy  in 
the  appellant.  If  a  hardship  results  fi-om  the  application  of 
the  rule,  that  an  employer  is  not  liable  to  one  employee 
for  an  injury  caused  by  another  employee  engaged  in  the 
same  general  undertaking,  it  is  more  fitting  that  the  Legis- 
lature be  invoked  to  .give  a  remedy,  than  that  this  court 
should  undertake  to  introduce  doubtful  exceptions  to  a  rule 
so  clearly  established. 

That  the  appellant's  case  is  within  the  rule  as  defined  in 
these  cases  and  the  cases  therein  cited,  as  well  as  others 
which  might  be  cited,  there  can  be  no  doubt.  We  there- 
fore hold  that  the  court  committed  no  error  in  sustain! nu 
the  demurrer  to  the  evidence. 

The  third  paragraph  of  the  complaint,  to  which  a  demurrer 
«ras  sustained,  was  defective  fortius,  if  for  no  other  reason, 
that  it  contained  no  avennent  that  the  deceased,  Patrick  Can- 
field,  was  himself  free  from  fault  and  negligence  which  con- 
tributed to  the  injury  complained  of.  Such  an  averment  is 
Vol.  72.-3 
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necessary  in  every  case,  unless  the  facts  and  circumstances 
which  are  alleged  are  such  as  clearly  to  exclude  any  fair  in- 
ference of  such  negligence,  and  that  is  not  so  in  this  case. 
The  i*ule  is  too  familial*  to  warrant  the  citation  of  cases,  but 
see  SviKvan  v.  The  T.,  W.  &  W.  R.  W.  Oo.,  68  Ind.  26. 
Judgment  affirmed,  with  costs. 


No.  7402. 
GUNEL   ET  UX.   V,   CUE,  Adm'r. 

iNDEBfNiFYiNG  MORTOAaE.— iKfor^a^0e'«  Bight  o/ilction.-— Where  amort- 
gage,  given  to  secure  the  mortgagee  from  loss  by  reason  of  his  having 
become  sm-ety  upon  a  promissory  note,  executed  by  one  of  the  mort- 
gagors, contains  the  stipulation  that  the  mortgagors  will  *'pay  the 
sum  of  money  above  secured,^*  a  cause  of  action  upon  said  mortgage 
accrues  to  the  mortgagee  upon  failure  of  the  maker  to  pay  the  note 
when  it  becomes  due,  ^vithout  the  mortgagee  having  tii*st  paid  the  note ; 
and  he  can  recover  as  damages  actual  compensation  for  his  probable 
loss. 

AppEARANCE.~TFif(A<2ratoa2  o/.—iVac«ic€.— Where  a  party  flies  a  demur- 
rer to  a  complaint,  and  afterward  withdraws  his  *  appearance,  the 
demurrer  is  also  thereby  withdrawn ;  and  thereafter  such  demurrer, 
and  the  i-uling  of  the  court  thei*eon,  constitute  no  proper  part  of  the 
record  of  the  cause. 

From  the  Howard  Circuit  Court. 

JT.  /?.  Linsday  and  T.  A.  DeLand^  for  appellants. 
J.  F.  Elliott  and  Z.  J.  KirkpatHcky  for  appellee. 

HowK,  J. — ^In  this  case  the  only  question  for  the  decision 
of  this  court  is  this :  Does  the  appellee's  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action? 

In  his  complaint  the  appellee  alleged,  in  substance,  that 
the  appellants  executed  to  said  John  Floyd,  in  his  lifetime, 
a  mortgage  on  certain  real  estate  in  Howard  county,  a  copy 
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of  which  mortgage  was  filed  with  and  made  part  of  the  com- 
plaint ;  that  the  mortgage  was  given  to  save  and  secure  the 
said  John  Floyd  from  loss  or  expense  by  reason  of  his  hav- 
ing signed  a  ceitain  note,  described  in  the  mortgage ;  that 
the  said  note  was  sued  upon,  and  judgment  was  obtained 
thereon  against  the  estate  of  said  John  Floyd,  deceased,  in 
the  Howard  Circuit  Court,  on  the  7th  day  of  March,  1877,  in 
the  sum  of  eighty-one  dollars  and  costs  taxed  at  thirteen 
dollai*s  and  forty-five  cents ;  that,  on  the  trial  of  said  cause, 
the  appellant  Mary  J.  Gunel,  for  whom  said  Floyd  signed 
said  note  as  surety,  appeared  and  filed  her  answer  therein, 
setting  up  her  coverture  at  the  time  of  the  execution  of  said 
note,  by  reason  of  which  said  suit  was  dismissed  as  to  her, 
and  judgment  therein  was  only  obtained  against  the  estate 
of  said  John  Floyd,  deceased ;  that  the  appellant  Mary  J. 
Gunel  failed  and  refused  to  pay  said  judgment,  and  that  the 
same  remained  in  full  force  against  the  estate  of  said  dece- 
dent ;  that  the  said  estate  was  entirely  solvent  and  would  be 
compelled  to  pay  said  judgment ;  and  that  the  said  dece- 
dent's estate,  by  means  of  the  premises,  had  been  damaged 
in  the  sum  of  $94.45,  and  in  the  further  sum  of  $25.00  as 
attorney's  fees  in  the  foreclosure  of  said  mortgage,  both 
which  sums  of  money  were  due  and  wholly  unpaid ;  and 
that  the  appellee  had  been  duly  appointed  administrator  of 
said  decedent's  estate.     Wherefore,  etc. 

The  mortgage  in  suit  contains  this  stipulation :  *'  This 
mortgage  is  made  to  save  harmless  and  indemnify  the  said 
John  Floyd  .from  any  damage,  loss  or  expense  incurred  by 
him  by  reason  of  his  having  this  day  become  surety  for  the 
said  Mary  Jane  Gunel  upon  a  note  of  even  date  herewith  for 
seventy-five  dollars,  due  December  25th,  1876,  with  inter- 
est at  six  per  cent.,  payable  to  Eli  Kantner,  signed  by  said 
Mary  J.  Gunel  and  John  Floyd,  being  the  unpaid  balance 
of  the  purchase-money  for  the  above  described  real  estate,. 
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and  the  moitgagors   expressly  agree  to  pay  the  sum   of 
money  above  secured  without  relief  from  valuation  laws." 
The  appellants  jointly  demurred  to  appellee's  complaint, 
for  the  following  grounds  of  objection  : 

1.  For  a  d^ect  of  parties  defendants,  in  this:  That 
Eli  ICantner,  to  whom  the  amount  sued  for  ultimately  be- 
longed, should  have  been  made  a  party  defendant ;  and, 

2.  That  the  complaint  did  not  8tat«  sufficient  facts  to 
constitute  a  cause  of  action. 

This  demurrer  was  overruled  by  the  court,  and  to  this 
ruling  the  appellants  excepted.  Subsequently  they  with- 
drew their  appearance  in  this  action,  and  were  each  three 
times  called  and  made  default.  Upon  this  default,  the 
judgment  was  rendered  for  the  appellee  against  the  appel- 
lants, for  the  sum  of  $107.25  and  costs,  and  for  the  fore- 
closure of  the  mortgage  in  suit,  from  which  judgment  this 
appeal  is  now  prosecuted. 

1.  The  decision  of  the  circuit  court,  in  overruling  the 
appellants'  demurrer  to  the  complaint,  is  the  first  supposed 
error  assigned  by  them  on  the  record  of  this  cause.  But  it 
is  clear,  we  think,  that  this  alleged  eri'or  is  not  properly 
shown  in  the  transcript  before  us.  It  will  be  seen  from  our 
statement  of  this  case,  that  after  the  appellants  had  filed 
their  demurrer,  and  after  it  had  .been  overruled  by  the 
court,  they  withdrew  their  appearance  in  the  action,  and 
suffered  a  judgment  by  default  to  be  rendered  against  them. 
By  the  withdrawal  of  their  appearance,  they  also  T\ithdrew 
their  demurrer  to  the  complaint ;  and  thereafter  the  demur- 
rer and  the  ruling  of  the  court  thereon  did  not  constitute 
any  proper  pait  ojf  the  record  of  this  cause.  Thus,  in  Car- 
ver v.  WilUamSy  10  Ind.  267,  this  court  said :  *«  If  a  party 
appears  to  a  suit  and  pleads,  and  then  simply  fails  to  appear 
at  the  trial,  his  pleadings  stand.  But  if,  after  pleading, 
he  comes  and  withdraws  his  appeamnce  to  the  suit,  which, 
by  leave  of  the  court,  he  may  do,  his  pleadings  go  with  his 
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appearance."  Sloan  v.  Wittbankj  12  Ind-  444;  Smith  v. 
Fastery  59  Ind.  595 ;  Taung  v.  Dickey^  63  Ind.  31.  The 
first  alleged  eiTor,  theref(»re,  presents  no  question  for  the 
decision  of  this  court,  and  no  sufficient  ground  for  the  re- 
versal of  the  judgment  below. 

2.  But  the  appellants  have  also  assigned,  as  error,  the 
insufficiency  of  the  facts  stated  in  the  complaint  to  consti- 
tute a  cause  of  action.  The  appellants'  counsel  very  ear- 
nestly insist  that  the  appellee's  complaint  is  insufficient, 
even  after  the  finding  and  judgment  of  the  court  thereon, 
because  it  affii*matively  appears  therein,  that  neither  the  ap- 
})ellee  nor  his  intestate,  in  his  lifetime,  had  ever  paid  the 
note  described  in  the  •  mortgage  in  suit,  or  any  part  thereof, . 
nor  had  ever  incurred  **any  damage,  loss  or  expense,"  by 
reason  of  the  decedent  having  become  surety  for  said  Mary 
Jane  Gunel  upon  the  said  note.  In  other  words,  the  appel- 
lants^ counsel  claim,  as  we  understand  their  position,  that 
an  action  will  not  lie,  and  can  not  be  maintained  by  the 
mortgagee,  John  Floyd,  or  his  administrator,  for  the  fore- 
closure of  the  mortgage  sued  upon,  until  and  unless  such 
mortgagee,  or  his  personal  representative,  had  actually  in- 
cuired  some  damage,,  loss  or  expense,  by  reason  of  his 
suretyship  on  said  note;  and  that,  in  such  action,  the 
plaintiff's  complaint,  which  contained  no  averment  of  the 
incurrence  of  any  damage,  loss  or  expense,  by  reason  of 
such  suretyship,  would  be  and  was  clearly  insufficient,  as 
a  cause  of  action. 

We  are  of  the  opinion  that  this  position  of  counsel  can  not  be 
maintained,  either  upon  princ^le  or  by  the  weight  of  author- 
ity. There  is  one  stipulation,  in  the  mortgage  in  suit,  which 
the  attorneys  on  both  sides  have  apparently  overlooked; 
and  that  is,  the  express  agreement  of  the  mortgagors,  in  the 
<!lo8C  of  the  mortgage^  **to  pay  the  sum  of  money  above 
secured."  This  was  an  agi*eement,  as  we  construe  it,  on 
the  part  of  the  mortgagors,  that  thev  would  pay  the  sum  of 
money^  according  to  the  terms  of  the  note  described  in  the 
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mortgage ;  and  when  they  failed,  as  they  did,  to  pay  the 
said  note  and  the  money  evidenced  thereby,  when  the  same 
became  due  and  payable  by  the  terms  of  the  note,  a  cause 
of  action  at  once  accrued  to  the  mortgagee  or  his  personal 
representative,  to  foreclose  said  mortgage  and  thereby  enforce 
the  payment  of  the  note  secured  therein  • 

The  case  of  Loosemore  v.  Radford^  9  M.  &  W.  657,  is 
very  similar  to  the  case  at  bar.  In  the  case  cited,  the 
defendant  had  covenanted  with  the  plaintiff  to  pay  a  debt 
due  from  the  defendant  to  a  third  party,  for  which  debt  the 
plaintiff  was  the  defendant's  surety.  It  appeared  that  the 
plaintiff  had  paid  no  part  of  the  debt ;  but  on  the  trial  he 
obtained  a  verdict  for  the  whole  amount  due  the  third  party. 
On  an  application  for  a  new  trial,  Parke,  B.,  said :  '*I  think 
there  ought  to  be  no  rule.  This  is  an  absolute  and  positive 
covenant  by  the  defendant  to  pay  a  sum  of  money  on  a  day 
certain.  The  money  was  not  paid  on  that  day,  nor  has  it 
been  paid  since.  Under  these  circumstances,  I  think  the 
jury  were  warranted  in  giving  the  plaintiff  the  full  amount 
of  the  money  due  upon  the  covenant.  •  *  •  The  defendant 
may  perhaps  have  an  equity  that  the  money  he  may  pay 
to  the  plaintiff  shall  be  applied  in  discharge  of  his  debt : 
but  at  law  the  plaintiff  is  entitled  to  be  placed  in  the  same 
situation  under  this  agreement,  as  if  be  had  paid  the  money 
to  the  payees  of  the  bill.'*  The  same  doctrine  has  been 
recognized  and  acted  upon  in  several  of  the  courts  of  last 
resort  in  this  country.  Tliomas  v.  Allen^  1  Hill,  145  ;  Gil^ 
bert  V.  Wiman^  1  N.  Y.  550;  Wilso7i  v.  Stilwellj  9  Ohio 
St.  467. 

In  Devol  v.  Mcintosh,  23  Ind.  529,  which  was  a  suit  upon 
an  indemnifying  bond,  it  was  held  by  this  court,  that  when 
the  instrument  in  suit  deviates  in  the  least  degree  from  a 
simple  contract  to  indemnify  against  damage,  even  where 
indemnity  is  the  sole  object  of  the  contract,  and  where,  in 
consequence  of  the  primary  liability  of  other  persons,  actual 
loss  may  not  be  sustained,  the  measure  of  damages  would  be 
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actual  compensation  for  probable  loss'.  Iri  the  case  cited, 
the  obligors  of  the  bond  in  suit  agreed  not  only  that  they 
would  save  the  obligee  harmless  from  the  debts  mentioned 
in  the  bond,  but  that  they  would  actually  pay  all  said  debts ; 
and  it  was  further  held,  that  the  obligee  of  the  bond  could 
have  recovered  thereon  from  the  obligors  the  entire  unpaid 
debts,  mentioned  in  the  bond,  existing  at  the  time  of  the 
execution  thereof. 

So,  in  the  case  at  bar,  the  mortgagors  agreed  not  only  to 
save  harmless  and  indemnify  the  said  John  Floyd  from  any 
damage,  loss  or  expense,  by  reason  of  his  being  surety  on  the 
note  described  in  the  moilgage,  but  they  expressly  agi*eed  to 
pay  the  sum  of  money  evidenced  by  the  note.  We  are  of  the 
opinion,  therefore,  that  the  appellee,  as  the  administrator  of 
the  estate  of  John  Floyd,  deceased,  without  having  first 
paid  the  note  or  any  pail  thereof,  could  maintain  this  action 
for  the  foreclosure  of  said  moitgage,  and  could  recover  as 
damages  actual  compensation  for  the  total  probable  loss. 
Wright  v.  Whiting,  40  Barb.  235;  Gilbert  v.  Wimariy 
supra;  and  Weddle  v.  Stone y  12  Ind.  625. 

It  follows,  therefore,  that  the  objections  of  the  appellants' 
counsel  to  the  sufficiency  of  the  appellee's  complaint,  in  this 
case,  are  not  well  taken,  and,  as  we  think,  afford  no  sufficient 
ground  for  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Cbiminal  Law.— iVo«ecttao»  of  Felonies  by  Affidavit  and  InformaUon.'- 
AvermefUs  in  AffidavU.—lw  the  prosecution  of  a  felony  by  affidavit  and 
infoiTOfttion,  under  the  act  of  March  29th,  1879,  Acts  1879,  p.  143,  the 
affidavit  as  well  as  the  information  mnst  contain  tlie  averments,  that 
the  defendant  is  in  custody  on  the  charge  for  which  lie  is  pi-osecuted^ 
and  that  the  grand  jury  of  the  county  is  not  in  session. 
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Same.— Sufficiency  of  Affi^vti-— Motion  in  Arrest  of  Judgment. —Stattite 
Constnied.—The^  word  'indictment-*  as  used  in  the  lii*st  clause  of  sec- 
tion 144,  2  B.  d.  1876,  p.  409,  indndes  the  affidavit  and  information, 
wliich  may  in  certain  cases  foi-m  the  basis  of  a  criminal  prosecution, 
and,  when  such  a  prosecution  is  founded  thereon,  the  judgment  may  be 
arrested  for  the  want  of  any  material  jurisdictional  averments  either  in 
the  affidavit  or  Information. 

From  the  Spencer  Circuit  Court. 

O.  i.  Reinliard  and  W.  H.  Tliomas^  for  appellant. 
D.  P.  Baldwin,  Attorney  General,  8.  B.  Hatfidd,  Pros- 
ecuting Attoniey,  and  W,  W.  Thoimton,  for  the  State. 

NiBLAGK,  C.  J. — Lewis  Lindsej,  the  appellant,  was  pros- 
ecuted in  the  court  below  upon  an  affidavit  and  information 
charging  an  assault  and  battery  with  intent  to  murder  one 
George  Tribue.  A  jury  returned  a  verdict  of  guilty  as 
charged,  fixing  the  appellant's  punishment  at  a  fine  of  one 
dollar  and  imprisonment  in  the  state-prison  for  two  years ; 
and,  after  successively  overruling  motions  for  a  new  trial  and 
in  arrest  of  judgment,  the  court  rendered  judgment  upon  the 
verdict. 

Error  is  assigned  upon  the  overruling  of  the  motion  in 
arrest  of  judgment.  The  motion  in  arrest  was  based  upon 
the  alleged  insufficiency  of  the  affidavit,  in  failing  to  aver  th^t 
the  appellant  was  in  custbdy  on  the  charge  for  which  he  was 
prosecuted,  and  that  the  grand  jury  of  the  proper  county  was 
not  in  session. 

The  information  contained  the  averments  thus  omitted 
from  the  affidavit,  but  the  appellant  contends  that  these 
averments,  being  jurisdictional,  ought  to  have  been  made  in 
the  affidavit  as  well  as  in  the  infoimation. 

The  case  of  Davis  v.  The  State,  69  Ind.  130,  sustains  the 
doctrine  contended  for  by  the  appellant,  and  upon  the 
authority  of  that  case  the  affidavit  in  this  case  must  be  held 
to  have  been  fatally  defective. 

But  it  is  argued  on  behalf  of  the  State,  that,  conceding  the 
affidavit  to  have  been  bad  on  a  motion  to  quash,  the  question 
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of  its  want  of  suflSciency  was  not  reached  by  the  motion  in 
arrest,  as  that  did  not  constitute  one  of  the  two  causes  for 
which  only  the  judgment  may  be  arrested  in  a  criminal  case. 
The  two  causes  for  which  the  judgment  may  be  only  so 
an-ested  are, 

1 .  That  the  grand  jury  who  found  the  indictment  had  no 
legal  authority  to  inquire  into  the  offence  charged,  by  reason 
of  it  not  being  within  the  jurisdiction  of  the  court. 

2.  That  the  facts  stated  do  not  constitute  a  public  offence. 
2  R.  S-  1876,  p.  409,  sec.  144. 

The  affidavit  and  information,  upon  which  a  criminal  pros- 
ecution may  be  predicated  in  particular  cases,  are  intended 
to»  and  do  in  fact,  take  the  place  of  the  indictment,  when 
the  prosecution  proceeds  upon  them,  and,  in  such  a  case, 
constitute,  in  a  certain  generic  sense,  the  indictment  which 
gives  the  court  jurisdiction  of  the  offence  charged. 

We  think,  therefore,  that  the  word  **indictment,"  as  used 
in  the  first  clause  of  section  144,  suprUj  must  be  construed  to 
include  the  affidavit  and  information,  which  may,  in  certain 
cases,  form  the  basis  of  a  criminal  prosecution,  and  that 
when  such  prosecution  is  founded  upon  affidavit  and  informa- 
tion, the  judgment  may  be  arrested  for  the  want  of  any  mate- 
rial jurisdictional  averment,  either  in  the  affidavit  or  in  the 
information. 

The  case  of  Shinn  v.  Tfie  State j  68  Ind.  423,  is  cited 
as  sustaining  the  sufficiency  of  the  affidavit  in  this  case,  but 
in  that  case  the  materiality  of  the  jurisdictional  averments, 
omitted  as  above  set  forth  in  this  case,  was  neither  discussed 
by  counsel,  nor  considered  by  tins  court. 

The  court  obviously  erred  in  refusing  to  arrest  the  judg- 
ment. Other  questions  are  discussed  by  counsel  on  both 
sides,  which  need  not  now  be  decided. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  The  clerk  will  give  the  proper  notice  for 
a  return  of  the  prisoner. 


42  SUPREME  COURT  OF  INDIANA, 


(73      42 

157    W7 


Stix>pes  17.  The  Board  of  Commiasioners  of  Graeuc  County. 


72     42  

12-iIi  No.  6747. 


Strofes  v.  The  Board  of  Comm'bs  of  Greene  C!ounty. 

County  AvDiTon.^Publicatton  of  Tax  LisL— Public  Policy.— A  county- 
auditor,  who  is  also  publisher  of  a  newspaper,  has  no  right  to  publish  a 
delinquent  tax  list  in  liis  newspaper  without  precedent  request  froiu 
some  one  representing  the  county,  and  compel  payment  of  the  value 
of  the  work  out  of  the  county  treasuiy. 

Special  Finping.— A  special  finding  must  contain  all  such  facts  as  are 
essential  to  a  recovery,  and,  where  the  evidence  is  not  in  the  i-ecord, 
the  presumption  is  that  all  the  facts  are  stated  in  the  finding. 

Contract.— (^anftim  Valebat. — A  recover}'  for  the  reasonable  value  of 
work  done,  upon  a  quaiUum  valebat,  always  presupposes  an  implied  con- 
tract. 

Same.— Ptiftifc  Policy.— Whei-e  there  are  no  parties  capable  of  contracting, 
or  where  public  policy  prohibits  a  contract,  there  can  not  be  any  kind 
of  a  contract,  either  by  express  agreement  or  implication. 

From  the  Greene  Circuit  Court. 

E.  E.  Rose  and  E.  Shorty  for  appellant. 
W.  J.  Baker  and  L,  Shaw,  for  appellee. 

Elliott,  J. — ^The  appellant  was  the  auditor  of  Greene 
county,  and  also  the  publisher  of  a  newspaper  at  Bloom- 
field,  the  county  seat  of  said  county,  and  while  auditor 
published  the  delinquent  tax  list  in  his  own  newspaper,' 
without  making  any  effort  to  secure  its  publication  in  any 
other  newspaper.  He  filed  a  claim  against  the  county  for 
the  value  of  the  work  done  by  him  in  printing  the  delin- 
quent list,  but  the  commissioners  refused  to  make  him  any 
allowance.  The  appellant  did  not  make  any  contract  with 
the  commissionei*s  ;  nor,  so  far  as  the  record  shows,  did  the 
commissioners  at  any  time  request  him  to  undertake  the 
publication  of  the  delinquent  list.  The  publication  was 
made,  as  we  must  infer  from  the  special  finding,  by  the 
auditor  of  the  county,  upon  his  own  motion  and  without 
request  from,  or  consultation  >vith,  any  of  the  officers  of 
the  county.  We  must  also  infer,  from  the  finding,  that 
there  were  other  newspapers  than  the  appellant's,  in  which 
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the  publication  could  have  been  made ;  for  the  statement 
is,  *^that  the  plaintiff  made  no  effort  to  have  said  list  pub- 
lished in  any  other  newspaper."  It  is  well  settled  that  a 
special  finding  must  contain  all  such  facts  as  are  essential  to 
a  recovery ;  and  where  the  evidence  is  not  in  the  record,  a.^ 
in  this  case,  the  presumption  is  that  all  facts  are  stated  in 
the  finding.  The  appellant  can  not,  therefore,  invoke  the 
aid  of  any  other  facts  than  those  contained  in  the  special 
finding. 

The  controlling  question  in  this  case  is,  has  a  county  auditor 
a  right  to  publish  a  delinquent  tax  list  in  his  own  newspai>er, 
without  precedent  request  from  any  one  representing  the 
county,  and  compel  payment  of  the  value  of  the  work  out  of 
the  comity  treasury?  We  think  that  upon  well  settled  prin- 
ciples this  question  must  be  answei-ed  against  appellant.  In 
the  case  of  Pratt  v.  Luthery  45  Ind.  250,  it  was  held  that 
one  tinstee  of  a  town  can  not  sell  land  to  the  public  corpo- 
ration which  he  repi^esents.  In  that  case  the  trustee  who 
attempted  to  sell  did  not  act  with  his  co-trustees  ;  he  tempo- 
rarily vacated  his  office,  but  this  the  court  held,  and  rightly, 
did  not  take  the  case  out  of  the  general  nile.  In  Pickett  v. 
School  District  No.  i,  3  Am.  Rep*  105,  the  question  here 
involved  was  thoroughly  discussed  and  many  cases  reviewed. 
In  that  case  the  court  said :  '*  That  inasmuch  as  it  appears 
that  the  plaintiff  was  himself  the  director  of  the  district  at 
the  time  the  contract  was  let,  and  took  part  as  such  in  the 
proceedings  to  let  it,  it  was  against  public  policy  to  allow 
him,  while  holding  that  fiduciary  relation  to  the  district,  to 
place  himself  in  an  antagonistic  position,  and  obtain  the  con- 
tract for  himself  from  the  board  of  which  he  was  a  member." 

There  is  neither  a  more  wholesome  nor  a  sounder  rule  of 
law  than  that  which  requires  public  officers  to  keep  them- 
selves in  such  a  position  as  that  nothing  shall  tempt  them  to 
swerve  from  the  straight  line  of  official  duty.  Officers  ought 
not  to  be  permitted  to  place  themselves  in  a  position,  in  which 
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personal  interest  may  come  into  conflict  with  the  duty  which 
they  owe  to  the  public.  The  rule  which  has  so  long  pre- 
vailed is  eminently  just,  and  there  is  no  reason  for  relaxing 
It  because  the  officer  who  makes  the  claim  is  the  one  having 
power  to  award  the  contract.  On  the  contrary  the  rule 
ought,  in  such  a  case,  to  be  even  the  more  rigidly  enforced. 
.  Appellant's  counsel  argue  that  he  ought  toJ)e  allowed 
the  reasonable  value  of  the  work  done  in  publishing  the  list, 
although  an  express  contitkct  would  have  been  void.  Coun- 
sel lose  sight  of  one  important  thing,  and  that  is,  that  a  re- 
covery for  the  reasonable  value  of  work  done,  upon  a  qtmn^ 
turn  valebat^  always  presupposes  a  contract.  The  whole 
theory  upon  which  recoveries  are  allowed,  where  there  is  no 
express  contract,  is,  that  justice  requires  that  courts  declare 
that  a  contract  exists  by  implication.  Where  there  are  no 
parties  capable  of  contracting,  or  where  public  policy  pro- 
hibits a  contract,  there  can  not  be  any  kind  of  a  valid  eon- 
tract,  either  by  express  agreement  or  by  implication. 
Judgment  affirmed,  with  costs. 


Nos.  7399  and  7951. 
GOBEN,  Adm'r,  V.  GOLDSBERRT. 

Attorney  and  Client. — Verbal  Agreement  of  AUorney  not  Binding  on 
ClieiU.—Time  of  Fili}ig  Bill  of  Exceptions, —Case  DUtingnished,— Under 
section  772  of  the  code,  a  verbal  agreement  made  by  an  attorney  with 
the  opposite  counsel,  that  a  bill  of  exceptions  might  be  filed  after  the 
sixty  days,  and  that  when  iUed  it  should  be  dated  as  of  some  day 
within  the  sixty  days  allowed  by  the  court  in  which  to  file  the  same,  is 
not  binding  on  his  client.  Bidgioay  v.  Morrison^  2S  Ind.  201,  distin- 
guished. 

Practice.— iVtfw  Trial,— Bill  of  Exceptions.— Supreme  Court.— In  the  ab- 
sence of  a  bill  of  exceptions,  the  Supreme  Court  can  not  consider  the 


NOVEMBER  TERM,  1880.  45 

Gobeu,  Administrator,  v.  Goldsberiy. 

questions  arising  under  a  motion  for  a  new  trial,  in  which  the  only 
causes  alleged  therefor  are  the  insufficiency  of  the  evidence  to  sustain 
the  verdict,  and  excessive  damages. 

From  the  Montgomery  Circuit  Court. 

D.  A.  Roach,  O.  M.  Travis,  P.  8.  Kennedy  and  W.  T. 
Brushy  for  appellant. 

(t.  TT.  Pauly  for  appellee. 

Woods,  J. — The  appellee  filed  her  claim  against  the  es- 
tate of  William  R.  Miller,  of  which  the  appellant  was  the 
administrator,  and  the  claim,  not  having  been  allowed,  was 
passed  to  the  issue  docket,  and  upon  a  trial  had  in  the  court 
below  the  appellee  recovered  judgment  for  $798  with  costs^ 
from  which  judgment  the  appellant  appealed  to  this  court, 
and  the  appeal  is  now  before  us  as  case  No.  7899.  After 
said  appeal  was  taken,  the  appellee  filed  in  the  court  below 
a  complaint,  whei-ein  she  sought  to  have  stricken  from  the 
record  of  the  former  case  a  bill  of  exceptions  which  had 
been  embodied  in  the  transcript  and  certified  to  this  court  as 
a  part  of  the  record ;  and,  upon  issues  of  fact  duly  joined, 
the  appellee  obtained  a  decision  and  judgment  of  the  circuit 
court  that  said  bill  of  exceptions  did  not  constitute  a  part  of 
the  record  of  said  cause,  and  ordering  the  same  stricken 
out.  In  obedience  to  a  certiorari  the  record  of  the  last 
named  proceeding  and  judgment  was  ceilified  and  made  a 
part  of  the  record  of  said  cause  in  this  court.  From  the 
judgment  of  the  court  in  said  last  named  procedure,  the  aj)- 
(>ellant  also  appealed  to  this  court,  and  the  same  is  before  us 
as  case  No.  7951 ;  and  by  agreement  of  the  parties  the 
eases  are  consolidated  and  to  be  decided  together.  The  first 
question,  therefore,  is,  whether  the  judgment  of  the  court, 
ordering  that  the  bill  of  exceptions  be  struck  out  and  ex- 
punged from  the  record,  can  stand. 

The  question  arises  upon  a  special  finding  of  facts  and  ex- 
ception to  the  conclusions  of  law  stated  thereon.  We  give  a 
summaiy  of  the  facts  as  found : 
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Upon  the  rendition  of  the  judgment  in  the  original  case, 
sixty  days  were  allowed  the  appellant  to  file  a  bill  of  exceiv 
tions,  but  the  bill  was  not  in  fact  filed  within  the  time  pre- 
scribed. His  attorneys  within  proper  time  prepared  and 
submitted  the  bill  to  the  attorneys  of  record  of  the  appellee, 
Thompson  &  Thompson,  for  inspection,  but  they,  claiming 
not  to  have  time  for  a  proper  examination  of  the  bill,  agreed 
verbally  with  the  attorneys  of  the  appellant,  that  the  bill 
might  be  filed  in  the  case  after  the  expiration  of  the  sixty 
days,  but  that,  when  filed,  it  should  be  marked  filed  as  of 
some  day  within  the  sixty  days  allowed  by  the  court ;  and-the 
attorneys  of  the  appellant,  fully  rel3ring  upon  the  said  agree- 
ment, failed  to  have  said  bill  of  exceptions  signed  by  the 
judge  and  filed  with  the  clerk  within  the  time  allowed  there- 
for ;  that  at  the  date  on  which  the  bill  was  in  fact  filed,  to 
wit.  May  18th,  1878,  a  written  contract  signed  by  said  Thomp- 
sons as  attorneys  for  the  plaintiff,  and  by  David  A.  Roach 
as  attorney  for  the  defendant,  was  filed  with  the  clerk,  which 
contract  was  to  the  effect  that  the  said  attorneys  cKd  then 
therein  agi*ee  that  the  said  bill  of  exceptions  be  filed  as  of 
ihe  date  January  13th,  1878,  and  that  the  said  clerk  was 
authorized  to  mark  the  same  filed  as  if  filed  on  said  last 
named  date.  After  the  expiration  of  the  sixty  days  and  be- 
fore the  bill  was  in  fact  filed,  the  appellee  employed  other 
'  counsel  to  manage  her  cause,  and  caused  said  Thompson  & 
Thompson  to  be  notified  of  her  desire  not  to  have  said  bill 
of  exceptions  filed,  and  that  their  further  connection  with 
the  case  was  severed.  Neither  the  appellant  nor  his  attor- 
neys had  knowledge  of  the  discharge  of  Thompson  & 
Thompson  as  attorneys  for  the  plaintiff,  until  after  the  case 
had  been  appealed  to  the  Supreme  Court.  The  court  con- 
cluded that  the  appellee  was  not  bound  by  nor  estopped  to  dis- 
pute either  the  verbal  agreement  made  within  the  sixty  days 
or  the  written  agreement  afterward  filed  with  the  clerk, 
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and  gave  judgment  as  before  stated,  expunging  the  bill  of 
exceptions  fi-om  the  record. 

We  think  it  quite  clear  that  the  conclusion  and  judgment 
of  the  couit  wei-e  according  to  law,  and  must  be  upheld. 
Thompson  &  Thompson  wei-e  shown  to  have  been  the  attor- 
neys of  recoinl,  and  possessed  of  such  powers  and  authority, 
and  such  only,  as  attonieys  of  record  in  a  case  possess  in 
reference  thereto.  These  are  defined  by  statute,  as  follows : 
•*An  attorney  has  authority,  until  discharged  or  superseded 
by  another :  First,  To  bind  his  Client  m  an  action  or  spe- 
cial proceeding,  by  his  agreement,  filed  with  the  clerk,  or 
entered  upon  the  minutes  of  the  court,  and  not  otherwise.*' 
Section  772  of  the  code. 

By  force  of  this  statute,  the  verbal  agi-eement  was  unau- 
thorized and  not  binding.  The  Louisville^  etc.^  li.W,  Co. 
V.  Boland,  70  Ind.  595. 

Before  the  written  agreement  was  made,  the  attorneys  who 
signed  it  on  behalf  of  the  appellee  had  been  discharged  and 
superseded,  and  had  no  power  to  bind  her.  There  is  no 
gi-ound  on  which  the  claim  of  estoppel  against  the  appellee 
can  rest,  unless  validity  be  given  to  the  verbal  agreement, 
and,  as  already  seen,  the  statute  forbids  that. 

Counsel  for  the  appellant  cite  Ridgway  v.  Morrison^  28 
Ind.  201,  wherein  it  is  claimed  that  **  almost  the  precise 
question  in  this  case  was  decided  in  accordance  with  the 
views  we  (the  counsel)  have  expressed."  The  difference 
between  the  cases  on  the  point  in  question  is  radical.  In 
the  case  cited,  tie  attoniey  made  the  agreement  presumably 
in  the  presence  of  his  client,  and  the  client,  with  **full 
knowledge  of  the  fact,  made  no  objection  thereto  ;"  and  so 
It  was  considered  to  be  his  '*own  act  and  agreement,"  and 
not  that  of  the  attoniey  alone,  as  in  the  case  at  bar.  It  fol- 
lows that  the  judgment  striking  out  the  bill  of  exceptions 
must  be  afBrmed. 

In  the  first  and  principal  case,  the  overruling  of  the  motion 
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for  a  new  trial  alone  is  complained  of,  and  the  only  causes 
alleged  for  a  new  trial  are,  that  the  verdict  is  not  supported 
by  sufficient  evidence,  and  that  the  damages  assessed  are 
excessive.  The  bill  of  exceptions  being  out  of  the  i*ecord, 
we  can  not  consider  these  questions. 

The  judgment  of  the  circuit  court  in  each  case  is  affirmed » 
with  costs. 


XO.  7734. 

Croy  v.  Busenbark  et  al. 

Aqescy,— Signing  Becognizance  for  Another, — Where  A.,  by  the  author- 
ity and  in  the  pi-esence  of  B..  signs  B.*s  name  to  a  recognizance  of 
bail  for  the  stay  of  execution,  such  net  is  as  binding  upon  B.  as  if  he 
himself  had  signed  it,  and  the  signature  so  affixed  is  in  legal  contem- 
plation in  the  handwriting  of  B. 

Replevin  Bail. — Informality  of  Recognizance. ^X^  to  sufficiency  of  form, 
see  opinion. 

From  the  Montgomerv'^  Circuit  Court. 

W.  H,  Tliompson,  J,  M.  Tliompson^  R.  C.  Gregoiy  and  W. 
B.  Gregoiy^  for  appellant. 

B,  T,  Risiine  and  T.  H.  Ristine^  for  appellees. 

NiBLACK,  C.  J. — The  complaint  in  this  case  represented 
that  the  defendant  Emmons  Busenbark,  on  the  26th  day  of 
April,  1875,  recovered  a  judgment  in  the  court  below  against 
one  Squire  Clark,  for  $863.90 ;  that  afterward,  on  the 
28th  day  of  June,  1875,  Edwin  Clark  and  William  J. 
Krug  became  replevin  bail  for  the  payment  of  such  judg- 
ment, and  that  at  the  same  time  some  person  unknown  to, 
and  without  the  consent  of,  the  plaintiff,  Frederick  Croy, 
signed  his  name  to  the  entry  of  replevin  bail  on  such  judg- 
ment as  co-obligor  with  the  said  Edwin  Clark  and  William 
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J.  Krug ;  that  an  execution  had  been  issued  on  said  judge- 
ment against  the  said  Squire  Clark,  as  the  judgment  debtor^ 
and  against  the  said  Edwin  Clark,  William  J.  Erug  and  the 
plaintiff,  as  replevin  bail,  and  placed  in  the  hands  of  William 
J.  Krug,  as  sheriff  of  Montgomery  county,  who  was  thi'eat- 
ening  to  levy  such  execution  on  the  property  of  the  plaintiff  r 
Wherefore  the  plaintiff  prayed  that  the  said  Krug,  as  such 
sheriff,  might  be  enjoined  from  lev3ring  such  execution  upoD 
his  property,  and  for  other  relief. 

At  the  request  of  the  plaintiff,  the  court  made  a  special 
finding  of  the  facts.  The  facts,  as  found  by  the  court,  may 
be  stated  as  follows :  That  a  judgment  was  rendered  in  the 
Montgomerjr  Circuit  Court,  in  favor  of  Emmons  Busenbark 
and  against  Squire  Clark,  on  the  26th  day  of  April,  1875 ; 
that  the  defendant  William  J.  Krug,  as  sheriff  of  Mont- 
gomery county,  held,  and  had  held  since  the  18th  day  of 
June,  1878,  an  execution  on  such  judgment  for  the  sum  of 
$570.67,  the  balance  due  thereon  ;  that  said  Krug  had  levied 
said  execution  upon  the  real  estate  of  the  plaintiff,  and  was 
about  to  sell  said  real  estate  to  satisfy  said  execution,  and 
would  do  so  unless  enjoined  by  the  court  in  this  cause  ;  that 
after  said  judgment  was  rendered,  to  wit,  on  the  28th  day 
of  June,  1875,  the  said  William  J.  Krug,  Edwin  Clark,  and 
the  plaintiff  met  together  at  Ihe  office  of  the  clerk  of  the 
court  rendering  the  judgment,  when  said  clerk,  by  one 
James  B.  Crawford,  his  deputy,  made  the  following  entry 
on  the  lower  margin  of  the  record  of  said  judgment,  and 
at  the  proper  place,  to  wit :  **We,  the  undersigned,  hereby 
acknowledge  ourselves  replevin  bail  for  stay  of  execution  on 
the  above  judgment  for  the  pa3nnent  of  the  same,  together 
with  interest  and  costs  accrued  and  to  accrue,  June  28th, 
1875 ;"  that  the  said  William  J.  Krug  and  Edwin  Clark 
signed  said  entry  of  replevin  bail,  and  the  said  Edwin  Clark, 
in  the  presence  and  by  the  consent  and  direction  of  the 
plaintiff,  signed  the  plaintiff's  name  to  said  entry  of  re- 
Vol.  72.-4 
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plevin  bull ;  that  said  entry  was  then  and  there  taken  and 
-approved  by  the  said  clerk  m  the  following  words,  written 
opposite  said  signatures:  ^^Taken  and  approved  by  me,  J. 
M.Vance,  Clerk.  Attest,  J.B.Crawford."  That  the  plaintiff 
did  not  sign  his  name  to  said  entry  of  replevin  bail  otherwise 
than  as  above  stated ;  that  the  plaintiff  could  not  write  his 
name  and  was  accustomed  to  making  his  mark  when  he  signed 
his  name  himself. 

As  a  conclusion  of  law,  the  court  held  that  the  entry  of 
replevin  bail  set  out  as  above  was  valid  against  and  binding 
upon  the  plaintiff,  and  that  he  was  not  entitled  to  the  relief 
prayed  for  in  his  complaint.  To  this  conclusion  of  law  the 
plaintiff  excepted,  but,  notwithstanding,  the  court  rendered 
judgment  thereon  in  favor  of  the  defendants. 

The  only  question  presented  here  is,  did  the  court  err  in 
its  conclusion  of  law  from  the  facts  as  found  by  it? 

Section  421  of  the  code,  2  R.  S.  1876,  p.  202,  which 
has  reference  to  the  recognizance  of  bail  for  the  stay  of  exe- 
cution, provides  that  **  The  recognizance  shall  be  written  im- 
mediately following  the  entry  of  the  judgment,  and  signed 
by  the  bail." 

The  act  m  relation  to  the  construction  of  statutes  enacts 
•that  **  Tlie  words  *  written '  and  *  in  wi-iting '  shall  include 
jMintilig,  lithographing,  or  other  mode  of  representing  words 
and  letters.  But  in  all  cases  where  the  written  signature  of 
any  person  is  required,  the  proper  handwriting  of  such  per- 
son or  his  mark  shall  be  intended."  2  R.  S.  1876,  p. 
315,  section  1,  clause  9. 

The  first  point  urged  by  the  appellant,  considered  in  its 
natural  order,  is,  that,  applying  these  provisions  of  the  stat^ 
utes  to  the  facts  as  found  by  the  court,  he  can  not  be  held 
to  have  signed  the  recognizance  of  replevin  bail  in  this  case, 
within  the  meaning  of  such  statutory  provisions. 

Story  on  Agency,  page  57,  section  51,  while  treating  u|>on 
the  general  power  of  an  agent  to  bind  his  principal  by  an 
instrument  in  writing,  says:  "For  although  a  person  can 
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not  ordinarily  sign  a  deed  for  and  as  the  agent  of  another, 
without  an  authority  given  to  him  under  seal ;  yet  this  is  true 
only  in  the  absence  of  the  principal ;  for  if  the  principal  is 
present,  and  verbally  or  impliedly  authomes  the  agent  to 
fix  his  name  to  the  deed,  it  becomes  the  deed  of  the  principal ; 
and  it  is  deemed,  to  all  intents  and  purposes,  as  binding 
upon  him,  as  if  he  had  personally  sealed  and  executed  it. 
The  distinction  may  seem  nice  and  refined  ;  but  it  proceeds 
upon  the  gi'ound  that,  where  the  principal  is  present,  the  act 
of  signing  and  sealing  is  to  be  deemed  his  personal  act,  as 
much  as  if  he  held  the  pen,  and  another  person  guided  his 
hand  and  pressed  it  on  the  seal." 

The  rule  thus  announced  by  Story  is  founded  in  justice 
and  well  suHtalned  by  authority,  and  must  be  held  to  be  de- 
cisive against  the  appellant  upon  the  point  urged  by  him  as 
above.  Qui  facit  per  alium ,  facit  per  «e,  is  a  familiar  maxim 
of  the  law,  and  where  one  person,  being  present,  causes  an- 
other to  sign  his  name  to  a  written  instrument,  the  signature 
is,  m  legal  contemplation,  in  his  handwriting. 

The  next  and  only  remaining  point  urged  by  the  appellant 
is,  that  the  entry  of  replevin  bail  set  out  in  the  special  finding 
is  inoperative,  for  want  of  sufficient  form  to  bring  it  within 
the  substantial  provisions  of  the  statute ;  but  that  objection 
is  fully  answered  by  the  case  of  The  Vincennes  National 
Bank  v.  Cockrum^  64  Ind  229,  in  which  a  much  more  in- 
formal recognizance  of  replevin  bail  was  held  to  be  valid 
and  binding  upon  those  who  signed  it. 

The  judgment  is  affirmed,  with  costs. 


No.  7192. 

Bruker  et  ux.  v.  Kelsey. 

FBAm>ULEirr  Conveyance.  --Complaint.  —  Insolvency.—  Pleading. —The 
averment  in  a  complaint  to  set  aside  an  alleged  fraudulent  conveyance, 
that  the  grantor  therein,  at  Uie  time  such  conveyance  was  made,  ^^  had 
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no  other  property  subject  to  execution  sufficient  to  pay  his  debts  or 
any  part  thereof,'^  is  a  sufficient  averment  of  insolvency. 

Same.— It  is  necessaiy  in  such  action  to  allege  in  the  complaint,  not  only 
that  such  debtor  had  no  other  property  at  the  time  of  the  conveyance 
out  of  which  the  debt  could  be  made,  but  also  that  at  the  time  of  the 
commencement  of  such  suit  he  had  not  sufficient  other  property  sub- 
ject to  execution  to  satisfy  tlie  plaintiff's  claim. 

Same.— JRwteo/PieadftHjr.— Such  complaint  should  affirmatively  show  a 
complete  right  to  resort  to  the  land  for  satisfaction  of  the  debt,  and 
that  can  not  be,  unless  the  conveyance  when  made  was  fraudulent  as 
against  creditors,  and  unless  the  right  of  action  which  then  accrued 
is  shown  to  continue. 

Same.— Return  of  Nulla  Bona  EquivalerU  to  Allegation  of  Insolvency. ^U 
such  suit  is  brought  without  first  prosecuting  the  debtor  to  the  end  of 
an  execution,  the  complaint  should  distinctiy  aver  his  insolvency  and 
want  of  property  subject  to  execution  at  the  time  of  bringing  suit;  but 
if  execution  has  been  had,  and  due  return  of  nuUa  bona  thereon  has  been 
made,  and  suit  be  brought  within  a  reasonable  time  thereafter,  it  is  a 
sufficient  allegation  of  insolvency  to  aver  the  fact  of  such  judgment 
and  return. 

Same.— ^wrmen*  as  Against  Wtfe.—Wiere  the  wife  of  the  debtor  is  the 
grantee  in  such  alleged  fraudulent  conveyance,  and  a  joint  defend- 
ant,  it  is  sufficient,  as  against  her,  to  allege  that  such  conveyance  was 
made  without  any  consideration,  and  that  she  received  the  same  for 
the  fraudulent  purpose  of  getting  title  In  her  own  name  to  prevent  the 
ci-edltore  of  her  husband  from  reaching  the  same  on  execution  to  sat- 
isfy their  debts. 

^yivv,^CE.— Practice. —Supreme  Court.— An  objection  to  the  admissibility 
of  e\idence  can  not  be  raised  for  the  first  time  hi  the  Supreme  Court. 

Saiie.— Declarations  of  Husband  where  Wife  is  Joint  Defendant.— Wheive 
a  husband  and  wife  are  joint  defendants,  the  declarations  of  the  hus- 
band are  admissible  in  evidence,  though  not  made  in  the  presence  of 
the  wife. 

Same.— 3fo«ton  for  New  Trial.— Ftactice.— Bill  of  Exceptions.- Supreme 
Court. — A  motion  for  a  new  trial,  on  the  ground  of  the  admission  of 
certain  evidence  therein  set  forth,  can  not  be  made  to  bring  before  the 
Supreme  Coiu't  for  consideration  the  admissibility  of  evidence  differ- 
LMit  therefrom,  recited  In  the  bill  of  exceptions. 

From  the  Montgomery  Circuit  Court. 

G.  D.  Hurley,  B.  Cram,  8.  C.  Wtllson and L.B.  Will- 
son,  for  appellants. 

E.  C.  Snyder,  J.  M.  Thompson  and  W.  H.  Thompson^ 
for  appellee. 
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Woods,  J. — ^Complaint  in  two  paragraphs  by  the  appellee 
against  the  appellants,  to  set  aside  certain  conveyances  of 
real  estate  allied  to  have  been  made  in  fraud  of  creditors. 
The  appellants  jointly,,  and  the  appellant  Josephine  sepa- 
rately, demurred  to  each  paragraph  of  the  complaint,  on 
account  of  the  insufficiency  of  facts  averred. 

It  is  objected  to  each  paragraph,  that  it  does  not  show  the 
insolvency  of  John  Bruker,  the  grantor,  either  at  the  time 
the  deeds  were  made,  or  at  the  time  the  suit  was  begun. 
The  fil^  objection  is  not  well  laid.  Each  paragraph  contains 
the  averment,  that,  at  the  time  the  conveyances  were  made, 
*«  Said  John  Bruker  had  no  other  property  subject  to  exe- 
cution sufficient  to  pay  his  debts  or  any  part  thereof.** 
This  is  a  sufficient  averment  of  insolvency. 

The  complaint  contains  no  direct  allegation  that  said 
Bruker  was  insolvent,  or  had  no  property  subject  to  levy  and 
sale  OD  execution  at  the  commencement  of  the  suit.  The 
complaint  in  each  paragraph  does  contain  what,  the  appellee 
insists,  must  be  deemed  equivalent  averments,  to  the  effect, 
namely,  that,  having  obtained  judgments  before  justices  of 
the  peace  on  their  claims  against  said  Bruker,  the  plaintiffs, 
on  the  —  day  of  January,  1878,  caused  executions  to  be 
issued  thereon,  Ivhich  were  afterward,  on  the  —  day  of  the 
same  month,  returned  nuUa  bona;  that,  on  the  —  day  of 
said  month,  they  filed  in  the  office  of  the  clerk  of  Mont- 
gomery county  transcripts  of  said  judgments,  and  by  proper 
steps  procured  executions  upon  said  judgments  to  be  issued 
by  said  clerk  to  the  sheriff  of  said  county,  which,  on  the  — 
day  of  the  month  aforesaid,  wei^e  returned  nulla  bona.  This 
suit  was  begun  on  the  19th  day  of  January,  1878. 

The  same  reason  on  which  the  rule  is  founded,  which  re- 
quires it  to  be  averred  that  the  grantor  in  an  alleged  fraud- 
ulent conveyance  had  not  Qther  property  at  the  time  of  the 
conveyan^^,  oat  of  which  the  debt  could  be  made,  requires 
a  corresponding  averment  in  reference  to  the  time  of  the 
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commencement  of  the  action.  The  conveyance  is  valid  be- 
tween the  parties  thereto,  and  third  parties  are  nfot  allowed 
to  attack  it,  unless  it  is  necessary  to  do  so,  in  order  that 
justice  be  done.  If  there  is  other  property,  in  the  hands  of 
the  debtor  when  the  conveyance  is  made,  ample  to  pay  all 
his  debts,  or  if,  when  the  siiit  is  commenced,  he  has  other 
property  subject  to  sale  on  execution,  out  of  which  the 
plaintiff's  debt  could  be  made,  justice  does  not  require  or 
permit  that  the  conveyance  be  set  aside  in  order  that  resort 
may  be  had  to  the  real  estate  so  conveyed.  The  proper 
rule  of  pleading  is,  that  the  complaint  show  affirmatively  a 
complete  right  of  resort  to  the  land  for  satisfaction  of  the 
debt,  and  that  can  not  be,  unless  when  made  the  conveyance 
was  fraudulent  as  against  creditors,  and  unless  the  right  of 
action,  which  then  arose,  is  shown  to  continue  to  exist  at 
the  time  when  suit  is  begun.  Baxigh  v.  Boles^  35  Ind.  524  ; 
Swing  v.  Patterson^  35  Ind.  326  ;  Sherman  v.  Hogland^  54 
Ind.  578. 

While  "the  cases  cited  either  express  or  imply  the  rule 
stated,  the  fii-st  only  may  be  regarded  as  deciding  it.  In 
the  other  two,  the  syllabus  goes  beyond  the  text ;  and  in  none 
of  them  is  any  question  made  or  decided,  whether  an  allega- 
tion of  judgment,  execution  and  return  of  nulla  bona^  is 
sufficient  to  make  a  complaint  good  in  this  respect. 

Numerous  cases  might  be  cited,  wherein  it  has  been  held 
that  a  return  of  nulla  bona  is  all  that  is  required  to  lay  the 
foundation  for  a  suit  in  equity,  and  that  the  fact  of  such  re- 
turn alone  needed  to  be  averred  in  the  bill .  Corey  v.  Oreeiiey 
51  Me.  114;  Forbes  v.  Logan^  4  Bosw.  475;  Henaud  v. 
O'BHen,  35  N.  Y.  99 ;  Bowen  v.  Parkhurst,  24  111.  258 ; 
The  Ocean  Nat.  Bank  v.  Olcott,  46  N.  Y.  12 ;  Bump  on 
Fraudulent  Conveyances  (2d  ed.)  525,  and  cases  cited. 

In  Pennington  v.  Clifton^  11  Ind.  162,  in  the  absence  of 
any  direct  averment  on  the  subject,  the  complaint  was  up- 
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held,  the  court  remarking  :  ^^  It  is  inferable  from  the  com- 
plaint, that  Andrew  had  no  other  property." 

In  Dart  v,  Stewart^  17  Ind.  221,  the  only  averment  in 
this  respect  was,  that  ^'  execution  issued  uix)n  said  judgment 
has  been  retmiied  ^nvUa  bona^*  "  but  how  long  before  suit 
is  not  apparent.     The  complahit  was  held  good. 

An  analogous  question  is  involved  in  complaints  against 
indorsers  of  promissory  notes  not  governed  by  the  law 
merchant,  in  which  cases,  as  is  well  settled,  a  return  of  nulla 
bona  9  if  the  suit  were  brought  and  execution  issued  in  due 
time,  establishes  the  right  of  i*ecovery  against  the  indorser ; 
and  this  is  true  as  a  rule  of  pleading  as  well  as  of  proof. 
Uanna  v.  Pegg^  1  Blackf .  181 ;  Spears  v.  Clarky  3  Ind. 
296  ;  Roberts  v.  Masters,  40  Ind.  461. 

If  the  suit  to  set  aside  the  conveyance  is  brought  without 
prosecuting  the  debtor  to  the  end  of  an  execution,  the  com- 
plaint should  distinctly  aver  his  insolvency  and  want  of 
property  subject  to  execution  at  the  time  of  beginning  suit, 
but  if  execution  has  been  had,  and  due  return  of  ntUla  bona 
thei'eon  has  been  made,  and  suit  be  brought  within  a  rea- 
sonable time  thereafter,  we  deem  it  sufficient  in  this  respect 
to  aver  the  fact  of  such  judgment,  execution  and  return. 
There  is  no  presumption  but  that  the  sheriff  did  his  duty  in 
making  thorough  search  and  true  return  of  the  result,  and 
if  the  defendant  or  defendants  claim  the  contrary,  or  that 
thei-o  was  pi'operty  in  another  county  which  could  be 
reached,  they  should  show  it.  There  is  no  presumption  of 
it  any  more  than  in  a  suit  against  an  indorser. 

In  the  first  paragraph  of  the  complaint,  it  is  averred  that 
the  deed  from  the  defendants  to  Hurley,  and  from  Hurley 
to  the  defendant  Josephine,  were  made  without  any  consid- 
eration ;  and,  in  the  second  paragraph,  it  is  aven-ed  that  the 
first  named  deed  was  without  any  consideration,  and  that 
said  Josephine  received  and  accepted  said  conveyance  made 
to  her,  for  the  fraudulent  puipose  of  getting  the  title  to  the 
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land  in  her  own  name,  so  that  the  creditors  of  said  John 
Broker,  then  existing  and  afterward  to  exist,  might  not  be 
able  to  take  the  same  on  execution  in  satisfaction  of  their 
demands.  These  averments  make  each  paragraph  of  the 
complaint  good  as  against  said  Josephine. 

The  questions  made  upon  the  motion  for  a  new  trial  re- 
main to  be  considered. 

Counsel  for  appellants  urge  that  the  court  eiTed  in  admits 
ting  in  evidence  the  ti-anscript  of  the  judgment  and  the  pro- 
ceedings in  the  case  of  Imac  Davis  v.  John  Bruket'.  The 
objection  to  this  evidence  made  to  the  court  below  was^  that 
'^he  transcript  i^ows  a  judgment  by  default  without  the 
summons  and  retm-n  being  set  out,"  etc.  The  objection 
here  made  is,  that  < 'there  is  no  cause  of  action  set  forth  in 
the  proceedings,"  etc.  Counsel  most  stand  by  their  Rec- 
ord as  thej  made  it,  and,  on  a  question  of  the  admissibiUtj  of 
evidence,  can  not  make  objections  here  which  they  did  not 
suggest  in  the  trial  court.     This  ought  to  be  a  familiarTule. 

There  was  no  error  in  admitting  declarations  of  the  de- 
fendant John  Bruker,  thou^  not  made  in  the  pnssence  of 
bis  wife,  Josephine.  They  were  admissible  agadnst  Mn,  if 
not  against  her.  Sutherland  v.  HankinSj  56  Ind.  343; 
McConneB  v.  MarHn,  52  Ind.  484 ;  Rogers  v.  RcgerSj  46 
Ind.  1. 

It  is  further  insisted  that  the  coui-t  erred  in  permitting 
the  plaintiff's  witness,  Vanarsdall,  to  testify  concerning  a 
conversation  between  the  witness  and  Hurley  after  the  date 
of  the  last  deed,  and  without  the  presence  and  hearing  of 
the  defendants,  John  and  Joseph  Bruker. 

The  testimony  so  complained  of  was  described  in  the 
motion  for  a  new  trial  as  being  '<  to  tiie  effect  that  Hurley 
said  be  would  see  Mrs.  Josephine  Bruker  and  get  hertx>  set- 
tle the  judgment  in  favor  of  myself  (Vanarsdall)  agati^t  her 
husband,  John  Brukei*,  and  I  told  him  if  he  would,  that  I 
would  make  it  interesting  to  him." 
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The  bill  of  exceptions  shows  that  the  objection  made  to 
the  introduction  of  the  conversation  was,  that  it  occuiTed 
without  the  knowledge  and  hearing  of  Mrs.  Bruker  aloue, 
and  not  ci  h&c  and  her  husband  both,  as  stated  in  the  motion 
for  a  new  trial  and  in  the  biief ,  and  the  actual  conversation 
testified  and  excepted  to,  instead  of  that  given  in  the  motion, 
was  as  follows,  namely:  <*  Hurley  told  me  that  he  had 
spoken  to  Mrs.  Bruker  about  my  debt,  and  that  Mrs.  Bruker 
had  declared  to  him  that  it  should  be  paid."  There  is  a 
good  deal  of  difference  between  saying  that  he  would  see  and 
tell  ber  to  do  something,  and  saying  that  he  had  seen  her 
and  heard  her  say  that  she  would  do  it.  The  latter  may  be 
more  objectionable  than  the  former,  but  a  motion  for  a  new 
trial,  reciting  the  f  oimer,  can  not  be  made  to  bring  into  con- 
sideration ilie  admissibility  of  the  latter.  We  can  not  dis- 
turb the  verdict  on  the  evidence. 

Judgment  affirmed,  with  costs. 


No.  76d4. 

Hill  v.  Roach  et  al.  ,J2  _w, 

Revikw  of  JuDQMEST.-^VerifieaUon  of  Complaint. -^Fleading.-^ln  a  Lj|g  |j| 
complaint  to  review  a  judgment  because  of  material  new  matter  dig-  ~ 
covered  since  it  was  rendered,  the  averment  of  such  new  matter  is 
snffldent,  without  the  affidavit  of  the  witness  by  whom  it  can  be 
proved,  if  the  complaint  is  verified  by  the  complainant,  and  such 
averment  may  be  proved  upon  the  trial  as  other  material  averments 
of  the  complaint. 

Same.— J^xWWte.— i^«(wf/n^.— •P»tic«ice.--Where  the  affidavit  of  the  wit- 
ness by  whom  it  is  eiq^ected  to  prove  the  material  new  matter,  alleged 
to  have  been  discovered,  is  filed  i^ith  a  complaint  for  review,  it  wiU 
be  regarded  as  a  mere  exhibit,  and  not,  for  any  practical  pui-pose,  a 
part  of  tlie  complaint;  and  only  the  averments  in  the  body  of  the  com- 
plaliit  will  be  considered  in  judging  of  the  materlalit}'  ol  the  newly- 
discovered  evidence. 


58  SUPREME  COURT  OF  INDIANA, 

Hill  V,  Roach  et  al. 

Same,— DUtgence.— Ad  to  the  i^liowiug  of  due  diligence  on  the  piirt  of 
complainant,  In  a  complaint  for  review,  in  endeavoring  to  ascertain,  at 
tlie  proper  time,  the  matter  claimed  to  have  been  then  recently  discov- 
ei-ed,  see  the  opinion. 

Same. — After  Affin}%ance  by  Suprenxe  CourL—A  complaint  to  review  a 
judgment  for  error  of  law  in  the  proceedings  will  not  lie  after  the 
judgment  has  l)een  aflirnied  by  the  Supreme  Court;  but  a  complaint 
to  review  for  material  new  matter  may  be  prosecuted  after  the  judg- 
ment has  been  afhrm^d  by  the  Supi-eme  Couit  upon  appeal  involving 
only  supposed  errors  of  law  in  proceedings  below « if  the  complaint  is 
fUed  within  the  pi-escribed  time. 

New  TRiAh.—J^ewhj 'Discovered  Evtdeiux,— Affidavit  of  WU)iess.—A\\  ap- 
plication for  a  new  trial  on  the  gi'ound  of  newly-discovered  evidence, 
unlilcc  a  complaint  for  review,  must  be  suppoited  by  the  affidavit  of 
the  witness,  by  whose  testimony  it  is  expected  to  establish  the  newly- 
discovered  evidence?  filed  with  and  made  part  of  such  application. 

From  the  Elkhart  Circuit  Court. 

J,  H.  Baker  and  J.  A.  S.  Mitchell^  for  appellant. 
J,  D,  Osborn  and  E,  G.  Herr^  for  appellees. 

NiBLACK,  C.  J. — ^This  was  a  proceeding  upon  a  complaint 
for  the  review  of  a  judgment. 

The  complaint  averred  that  John  A.  Roach  and  Mahlon 
F.  Roach,  on  the  26th  day  of  October,  1870,  executed  their 
pro.missory  note  to  one  Warren  H.  Thomas  for  the  sum  of 
$1,764.53,  payable  two  years  after  date  ;  that  the  said  John 
A.  Roach  was  the  principal  obligor  in  said  note,  and  the  said 
Mahlon  F.  Roach  was  only  surety  thereon*;  that  afterward, 
at  the  Februaiy  tei-m,  1874,  Daniel  Hill,  the  defendant, 
brought  an  action  in  the  court  below  against  the  plaintiffs 
on  said  note,  and  that  such  proceedings  were  had  in  said  ac- 
tion, that,  on  the  22d  day  of  March,  1875,  the  said  Hill  re- 
covered judgment  against  the  plaintiffs  in  tlie  sumof  $l,- 
635.77,  a  complete  transcript  of  which  said  proceedings  and 
judgment  was  filed  Avith  the  complaint ;  that  the  said  John 
A,  Roach  had  at  the  time,  and  still  continued  to  have,  a  just 
and  valid  defence  to  said  note,  which  defence  was  set  forth 
in  the  answers  filed  in  the  action  in  which  such  judgment  was 
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i-endered ;  that,  during  the  progi-ess  of  said  action,  demur- 
i^rs  were  sustained  to  said  answers,  on  the  ground  that  said, 
note  was  payable  at  a  bank  in  this  State  and  had  been  en- 
dorsed to  the  said  Hill  before  it  was  due ;  that  the  plahitiifs 
herein  appealed  from  the  judgment  in  that  action  to  the  Su- 
preme Couit  upon  the  issue  as  to  whether  said  note  was 
govenied  by  the  law  merchant ;  that  such  proceedings  were 
had  in  the  Supreme  Com-t,  that,  on  the  7th  day  of  March». 
1877,  the  judgment  so  appealed  from  was  affirmed;  that, 
since  the  i*endition  of  said  judgment,  the  plaintiffs  have  dis- 
covered new  matter  concerning  said  cause  of  action,  namely,, 
that  the  said  Wan-en  H.  Thomas  did  not  sell,  assign  or  in- 
dorse said  note  to  the  said  Hill  before  it  was  due,  as  alleged 
in  the  complaint  in  that  action,  but,  on  the  conti*aiy,  that 
said  note  was  assigned,  delivered  and  endorsed  to  him,  the 
said  Hill,  long  after  it  was  due,  thereby  making  said  note- 
subject  in  his  hands  to  the  defences  theretofore  pleaded  ia 
said  action;  that,  before  said  judgment  was  I'endered 
against  them,  the  plaintiffs  used  great  diligence  to  ascertain 
the  fact  thus  newly-discovered,  and  amongst  other  things,, 
took  the  deposition  of  the  said  Warren  H.  Thomas,  who  then 
resided  in  the  State  of  Michigan,  and  who  testified  that  he 
had  sold  and  indorsed  the  said  note  to  the  said  Hill  long  be- 
fore its  maturity ;  that  the  plaintiffs  were  unable  to  find, 
any  evidence  contraiy  to  what  was  thus  testified  to  by  the 
said  Thomas ;  that  the  plaintiffs  had  asceilained  the  fact 
that  said  note  had  not  been  indorsed  to  the  said  Hill  until 
long  after  its  maturity,  less  than  sixty  days  before  the  time 
of  filing  this  complaint,  and  that  this  complaint  had  been 
filed  at  the  earliest  practicable  moment  since  said  fact  had 
been  ascertained  ;  that  the  plaintiffs  were  then  able  to  prove 
by  one  Henry  Clark,  a  disinterested  and  reputable  witness^. 
that  said  note  had  not  been  indorsed  to  the  said  Hill  until, 
long  after  it  became  due,  the  affidavit  of  the  said  Clark  be- 
ing filed  with  the  complaint;  that  the  said  Warren  H^ 
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Thomas  Was  insolvent,  and  had  been  ever  since  the  rendition 
of  said  judgment.  Wherefore  the  plaintiffs  demahd^d  a 
review  of  the  judgment  and  other  appropriate  relief. 

The  defendant  demurred  to  the  complaint,  but  his  de- 
murrer was  overruled,  and  issues  were  formed  in  the  cause. 

A  jury  returned  a  verdict  favorable  to  the  plaintiffs,  and 
the  court  thereupon  ordered  and  adjudged,  that  the  judgment 
sought  to  be  I'eviewed  should  be  so  far  opened  and  modified 
as  to  permit  the  plaintiffs  herein  to  file  their  answer  in  the 
action  in  which  it  was  so  rendered,  tendering  and  presenting 
any  defence  which  they  may  have  had  to  such  action  at  the 
time  of  its  commencement,  or  at  the  time  of  the  rendition 
of  such  judgment,  and  rendered  judgment  against  the  de- 
fendant for  costs. 

The  questions  discussed  here  by  the  appellant  have  refer- 
ence solely  to  the  sufficiency  of  the  complaint.  The  ap- 
pellant in^sts  that  his  demuiTer  to  the  complaint  ought  to 
have  been  sustained : 

First.  Because  the  alleged  newly-discovered  matter  was 
immaterial ; 

Second.  Because  no  proper  acts  of  diligence  were 
averred; 

Thiixl.  Because  a  complaint  for  review  can  not  be  enter- 
tained after  the  judgment  has  been  affirmed  w^om  an  appeal 
to  the  Supreme  Couii;. 

The  first  objection  ui^d  to  the  complaint  is  based  mainly 
upon  the  statements  contained  in  the  affidavit  of  Clark, 
which  was  filed  with,  and  thereby  intended  to  be  made  a  part 
of,  the  complaint. 

There  is  a  well  recognized  distinction  between  a  proceed- 
ing to  review  a  judgment  on  account  of  material  new  matter 
discovered  since  it  was  rendered,  and  an  application  for  a 
new  trial  upon  the  ground  of  newly-discovered  evidence. 
Webster  v.  Maiden,  41  Ind.  124 ;  Hall  v.  Pdlmei%  18  Ind. 
.5.     In  the  latter  case,  the  affidavit  of  the  Witness,  by  whose 
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testimony  it  is  expected  to  establish  the  newly^i^covered 
evidence,  must  be  filed  with  and  made  a  part  of  the  appli- 
cation, if  it  can  be  obtained.  Shipman  v.  The  State,  38 
Ind.  549.  In  the  former  case,  no  such  affidavit  is  required 
to  be  filed  with  the  complaint. 

The  averment  of  new  material  matter  discovered  since  the 
former  trial  has  only  to  be  supported,  in  the  first  instance, 
as  was  done  in  this  cas^,  by  the  oath  of  the  compltunant^ 
and  then  to  be  proven  upon  the  trial  in  the  same  manner  as 
other  material  averments  of  the  complaint  must  be  proven. 
2  R.  S.  1876,  p.  249,  sec.  588.  As  analogous  to  the  rule 
thus  stated,  see  the  case  of  Sanders  v.  ioy,  45  Ind.  229. 

The  affidavit  of  Clark,  filed  as  above  stated,  became  at 
most  a  mere  exhibit  in  the  cause,  which  neither  added  to,  nor 
subtracted  anji^hing.from,  any  of  the  substantial  averments 
of  the  complaint,  and  hence  could  not  be  considered,  for 
any  practical  purpose,  a  part  of  the  complaint.  Parsons  v. 
Milfordy  67  Ind.  489.  In  judging,  therefore,  of  the  mate- 
riality of  the  alleged  newly-discovered  matter  in  this  case, 
we  must  look  to  the  averments  contained  in  the  body  of  the 
complaint,  and  not  to  the  affidavit  of  Clark ;  and,  judged  of 
in  that  way,  the  new  matter  set  up  in  the  complaint  appears 
to  us  to  have  been  palpably  material.  We  think  the  com- 
plaint also  showed  reasonable  diligence  in  endeavoring  to  as- 
certain, at  the  proper  time,  the  matter  claimed  to  have  been 
then  but  recently  discovered.  At  all  events,  no  material 
failure  of  the  complaint  in  that  respect  has  been  specifically 
pointed  out.  __ 

It  is  unquestionably  true,  that,  in  this  State,  a  complaint  for 
the  review  of  a  judgment  for  error  of  law  in  the  proceed- 
ings will  not  lie  after  the  judgment  has  been  affirmed  upon 
au  appeal  to  this  court;  but  we  know  of  nothing,  either 
m  principle  or  based  upon  authority,  which  can  be  properly 
construed  to  prevent  the  prosecution  of  a  complaint  for 
review,  as  in  this  case,  for  material  new  matter,  after  the 
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judgment  has  been  affirmed  by  this  court  upon  an  appeal  in- 
volving only  supposed  errors  of  law  in  the  proceedings  below, 
provided  the  complaint  is  filed  within  the  time  limited  for 
the  commencement  of  such  actions^  Davis  v.  Binford^  70 
In<f .  44 ;  The  Indiana  Mutual  Fire  Insurance  Go.  v.  Rout- 
ledge,  7  Ind.  25  ;  Southard  v.  Russell,  16  How.  547,  570 ; 
KinseU  v.  Feldman,  28  Iowa,  497 ;  Stafford  v.  Bryan,  2 
Paige,  45 ;  Dennison  v.  Ooehring,  6  Pa.  St.  402, 

We  are  unable  to  see  any  valid  objection  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 


No.  7072. 

Cunningham  v.  Spillman. 

Parties.  — Pteodin^.—meMrawaJ  and  7>wdaiiii«r.—lVacttc«.— Where  a 
party  is  made  a  defendant  to  an  action,  and  afterward  appears  and  files 

.  a  disclaimer,  and,  on  leave  of  the  court,  without  objection  of  plain- 
tiff, withdraws  from  the  case,  the  plaintiff,  by  failing  to  object  at  the 
time,  waives  his  right  to  afterward  complain;  when,  however,  the 
plaintiff  objects  at  the  time,  and  the  court  erred  in  permitting  the 
defendant  to  withdraw  and  disclaim,  the  plaintiff^s  remedy  is  by  ap- 
peal from  the  judgment  rendered  in  the  case. 

Evidence.— /S^H^IcJency  of,^Cont!ract,'-^AA  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  and  judgment,  see  opinion. 

From  the  Owen  Circuit  Court. 

W.  R.  Harrison  and  W.  E.  McCord,  for  appellant. 
W.  M.  Franklin,  I.  H.  Fowler  and  W.  A.  Montgomery, 
for  appellee. 

Elliott,  J. — ^The  only  questions  which  counsel  discuss 
are  those  arising  upon  the  ruling  of  the  court  denying  the 
appellant's  motion  for  a  new  trial,  and  these  are  the  only 
questions  we  shall  consider,  although  errors  are  assigned 
upon  other  rulings. 
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The  appellant,  who  was  the  plaintiff  below,  presented  to 
the  trial  court  by  his  motion  for  a  new  trial,  and  now  pre- 
sents to  us  by  his  assignment  of  error  based  on  the  ruling 
denying  his  motion,  the  general  question,  whether  the  find- 
ing and  judgment  of  the  court  are  contrary  to  the  law  and 
the  evidence  ;  for  there  is  but  a  single  reason  assigned  in  his 
motion,  and  that  presents  only  the  general  question  stated. 

An  abridgment  of  the  evidence  will,  substantially,  exhibit 
the  material  facts :  Cyrus  Spillman  and  James  Grimsley,  as 
partners,  had  executed  their  note  to  appellant ;:  the  partner- 
ship was  dissolved,  and  Spillman  undertook  to  pay  the  note. 
Spillman  had  taken  out  a  policy  of  insurance  for  the  benefit 
of  his  wife,  the  appellee,  Mary  H.  Spillman,  and  this  policy 
was  assigned  by  said  Cyrus  Spillman  to  the  appellant.  Spill- 
man died  some  time  after  the  assignment  of  the  policy. 
After  the  death  of  Spillman,  the  appellant,  as  assignee  of 
the  policy  of  insurance,  instituted  an  action  thereon  against 
the  insurance  company. 

On  the  12th  day  of  September,  1872,  the  parties  entered 
into  the  following  agreement : . 

'•Cjrrus  C.  Spillman  with  James  Grimsley  heretofore  gave 
their  note  to  William  N.  Cunningham,  on  which  there  is  due 
about  the  sum  of  $5,000.  Said  Spillman,  by  agreement  with 
said  Grimsley,  assumed  the  payment  of  the  whole  of  said 
claim  to  said  Cunningham,  and  afterward  said  Spillman,  to 
secure  the  payment  of  said  claim,  assigned  to  said  Cunning- 
ham a  policy.  No.  1,460,  in  the  National  Life  Insurance  Com- 
pany of  the  U.  S.  of  A.  on  the  life  of  him,  said  Spillman, 
for  the  sum  of  $5,000  in  favor  of  Mary  H.  Spillman,  wife  o1 
said  C3rrus,  and  a  controversy  has  arisen  between  said  Cun- 
ningham and  Mary  H.  as  to  whether  she  joined  with  Gyrus 
in  the  assignment  of  said  policy,  and  said  Cunningham  has 
instituted  suit  in  the  Superior  Court  of  Marion  County 
against  said  company  and  Mary  H.  to  recover  the  amount  of 
said  insurance,  which  action  is  still  pending.   Now  it  is  agreed 
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by  and  betweeu  said  Cunningham  and  said  Mary  H.,  that 
said  M^y  H.,  with  the  assent  of  said  Cunningham,  may 
dmw  said  sum  so  insured  in  said  policy  on  said  Spillman'» 
life,  he  now  being  dead ;  that  said  company  shall  pay  to 
W.  R.  Harrison  as  a  trustee  not  less  than  three  thousand 
dollars  of  said  sum,  and  any  «um  in  addition  to  forty-five 
hundred  dollars  which  may  be  paid  on  said  policy  for  the  use 
of  said  Cmmingham,  to  be  paid  to  him  when  he  shall  prose- 
cute his  claim  for  the  amomit  of  his  note  against  the  estate 
of  said  Spillman,  and  obtain  an  allowance  thereon,  and  that 
said  Cunningham  shall  collect  such  dividend  from  said  estate 
as  the  same  will  pay,  and  may  retain  enough  thereof  to  pay 
the  balance  of  said  claim  in  full,  after  deducting  the  amount 
to  be  paid  to  said  trustee  for  said  Cunningham,  and  the 
amount  collected  of  said  estate  over  the  said  balance  shall  be 
paid  to  Mary  H.  Spillman,  after  deducting  reasonable  ex- 
penses and  attorney's  fees.  Sept.  12th,  1872."  This  agree- 
ment is  signed  by  the  parties.  After  this  agreement  was 
executed,  api>ellant  filed  his  claim  against  the  estate  of  Cyrus 
Spillman,  deceased,  and  made  appellee  a  party,  and  there 
was  an  appearance  and  answer  by  her. 

It  does  not  appear  in  the  transcript  of  the  proceedings  in 
the  case  of  appellant  against  Spillman's  estate,  given  in  evi- 
dence by  the  appellant,  how  the  appellee  got  out  of  that 
case  ;  but,  among  other  stipulations  in  an  agreement  made  as 
to  the  facts,  is  the  following :  *'  It  is  further  agreed  that  the 
agreement  between  the  defendant  herein  and  Cyrus  C.  Spill- 
man's  estate  and  the  estate  of  Abner  Alexander,  deceased, 
:uid  disclaimer  and  withdrawal,  etc.,  were  filed  after  the 
issues  were  formed,  trial  had  and  verdict  rendered,  and  when 
motion  was  pending  for  judgment  on  the  verdict  in  favor 
of  the  plaintiff  herein  y  in  his  action  against  the  estate  of 
Cyrus  Spillman."  The  agi-eement  between  appellee  and  the 
representatives  of  Abner  Alexander,  deceased,  is  set  out,  but 
we  need  only  state  generally  the  substance  of  its  provisions. 
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It  recites  the  fact  of  appellant's  action  against  the  estate  of 
Cyrus  Spillman,  that  it  is  pending,  that  appellee  was  a  party 
defendant  to  said  action,  that  she  had  asserted  certain  rights 
in  the  policy  of  insurance  described  in  the  complaint,  that 
certain  other  matters  of  controversy  have  arisen  in  relation  to 
another  note  executed  by  said  decedent,  Cyrus  Spillman,  to- 
Abner  Alexander,  that  Alexander's  administrator  had  insti-^ 
tuted  an  action  thereon,  making  appellee  a  party  defendant^ 
that  judgment  was  therein  rendered  in  favor  of  appellee, 
and  that  Alexander's  administrator  had  appealed  therefrom. 
These  recitals  are  followed  by  the  agreement  that  the  appel- 
lee shall  disclaim  all  interest  in  the  policy  of  insurance,  and 
the  proceeds  thereof,  except  $1,500,  which  she  has  already 
received,  which  sum  she  shall  retain ;  and  it  is  further  agreed 
by  the  iq)pellee  that  she  will  withdraw  all  pleadings  in  the 
action  of  appellant  against  the  estate  of  Cyrus  Spillman,  de- 
ceased, and  file  a  disclaimer  therein.  The  evidence  is 
brought  into  the  record  in  a  confused  shape,  and  in  several 
instances  there  are  mere  fragmentary  parts  of  the  record  of 
the  proceedings  given  in  evidence,  put  into  the  bill  of  excep- 
tions ;  but  the  synopsis  we  have  given  is  sufficient  to  present 
the  question  which  appellant's  counsel  make  and  urge. 

As  we  understand  the  argument  of  appellant,  it  is  that,  as 
he  lost  his  right  to  receive  the  sum  which  it  was  stipulated, 
in  the  agreement  between  him  and  the  appellee,  he  should 
have  out  of  the  avails  of  the  policy  of  insurance,  he  is  entitled 
to  judgment  for  that  sum  against  the  appellee,  for  the  reason 
that  she  dismissed  and  discjlaimed  in  the  proceedings  insti- 
tuted by  appellant  against  Cyrus  Spillman's  estate,  and  in 
which  she  was  a*party  defendant.  The  only  item  of  evi- 
dence which  allows  the  appellant  any  appearance  of  fact 
upon  which  he  can,  with  the  barest  shade  of  plausibility,, 
assume  that  her  disclaimer  injuriously  affected  him,  is,  that 
instead  of  getting  a  judgment  giving  him  a  right  in  the 
policy  of  insurance,  he  obtained  judgment  solely  for  the: 
Vol.  72.-5 
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.  amomit  of  his  blaim.  We  are  unable  to  peroeive  bow  this 
sleoder  «tr^  of  f act  can  afford  him  building  room  forhiH 
aij^meot,  4l)at  the  defendant's  disclaimer  caused  an  adverse 
judgment.  Upon  the  contrary,  so  far  as  the  record  shows, 
he  got  all  the  jadgment  he  was  entitled  to.  But,  if  be  had 
not,  we  do  not  think  he  can  in  this  way  present  the  question 
•he  now  disonsses.  There  is  nothing  in  the  fragmentary  part 
of  the  record  put  in  evidence  showing  any  injury  to  him  ; 
upon  the  contrary,  the  answers  of  the  jury  to  the  interroga- 
tories piropouiided  by  the  parties  found  the  contract  between 
appellant  and  appellee  to  be  a  fraudulent  one,  and  so  far, 
therefore,  as  we  are  warranted  in  indulging  any  inference  at 
all,  it  must  be  against  the  appellant. 

The  oontract  will  not  bear  any  such  construction  as  that 
which  appellant  places  upon  it.  The  Appellee  does  not  un- 
dertake to  aid  appi^ant  in  securing  judgment  against  the 
estate  of  hcF  deceased  husband.  .:^e  was  not  bound  by  the 
terms  of  the  contract  to  join  in  any  proceedings  against  the 
estate,  nor  <td  take  any  part  in  the  litigation.  There  waft  no 
agreement,  express  or  implied,  n\xm  her  part  to  do  anything 
more .  than  pennit  appellant  to  dr&w  and  appropriate  all 
money  in  excess  of  fifteen  hundred  dollars  upon  the  policy 
of  insurance  which  had  been  taken  out  by  her  deceased 
husband.  The  appellant  is  altc^ether  wrong  in  assuming 
that  the  contract 'bound  her  to  assist  in  the  litigation  jigainst 
the  estate  of  Cyrus  Spillman.  If  she  was  not  bound  by  con- 
tract to  do  this,  she  could  not  have  broken  any  contract,  by 
ref  usiiig  in  the  first  place  to  ha^ve  taken  any  part ;  nor  conld 
she  be  said  to  have  broken  any  contract  because,  after  having 
been  brought  into  the  case,  she  withdrfj^  from  it  and  dis- 
claimed all  interest  in  the  subject-matter  of  the  litigation. 

Ify  however,  the  appellee  was  a  piroper  party  defendant  in 
the  case  institated  by  appellant  against  Spillman's  estate, 
the  appellant,  by  his  own  showing,  had  brought  her  into 
court,  and  she  eould  not  legally  have  gone  out  over  his  oh- 
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jflcticm.  If  he  did  not  make  proper  objection,  he  waived  all 
right  to  complain  ;  if  he  did  and  the  court  erred  in  permit* 
ting  appellee  to  withdraw  and  disclaim,  his,  appellant's,  i^em- 
edy  was  by  appeal  from  the  judgment. rendered  in  that  case. 
Whether  appellee  had  or  not  a  right  to  withdraw  her  aj)- 
pearance  and  pleading,  was  a  question  for  the  decision  of  the 
court  wherein  the  case  was  pending. 
Judgment  affirmed. 


No.  7124. 
Mahtin  et  al.  v.  Cauble. 

New  TRiAL.^iViae(ioe.— Where  a  court  makes  a  speeial  flndiag  of  facts 
and  eondusloiM  of  law  thereon,  it  is  no  cause  for  a  new  trial  that  '*the 
Gonctnsloiis  of  law  are  wrong.*' 

£viDENCE.^l¥acK0e.-<The  Supreme  Ooart  win  not  disturb  the  finding 
of  the  lower  court,  on  a  disputed  queetion  of  fact,  if  there  is  evidence 
in  the  record  on  which  the  finding  can  stand. 

Fh^AmvG.'^SpeeMFiHding.^Praetice.'^yrhere  a  complaint  contains  two 
paragraphs,  to  eadi  of  which  a  demurrer  is  overruled,  and,  upon  trial 
of  the  cause,  the  court  malces  a  special  finding  of  facts  and  conclusions 
of  law,  and  the  facts  so  found  correspond  with  the  averments  of  the 
second  paragraph  of  the  complaint,  the  ruling  of  the  court  upon  the 
demurrer  to  the  first  paragn^h  is  immaterial,  and  the  sufficiency  of 
the  second  paragraph  only  will  be  oonsidei*ed  by  the  Supreme  CkHirt. 

Mortgage. — Purchaser  bound  by  Notice  of.  — A  purcliaser  of  land  on 
whioh  there  i9  a  n^ortgage,  of  which  he  had  notice,  is  bound  by  all  the 
information  which  he  would  presumably  obtain,  upon  inquiry  of  the 
mortgagee  in  regard  to  such  mor1^;agee^8  claims  to  a  lien  on  said  land. 

Venvob's  IjiKK.^Pleading.— Decree.— a  vendor^s  lien  is  not  an  original 
and  absolute  chai-ge  on  the  land,  but  only  an  equitable  right  to  resort 
to  It  in  case  there  be  not  sufficient  personal  estate ;  and  whfle  it  is  not 
necessary,  in  an  action  to  enforce  such  lien,  to  show  that  the  personal 
remedy  has  already  been  exhauated,  a  decree  directing  the  sale  of  the 
land  in  the  first  instance  is  erroneous,  unless  the  record  shows  that  the 
defendant  had  no  personal  property  subject  to  execution,  out  of  which 
the  amount  of  the  lien  might  be  made. 
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^AMK.  —  Mortgage  by  Married  Woman.  ^Note»  executed  by  Husband  and 
W\fe.— Waiver  of  Lien.— Wliere  a  husband  negotiates  for  the  pui*ehase 
of  land,  and  has  it  conveyed  to  iiis  wife,  and  jointly  with  her  executes 
notes  for  part  of  the  purcliase-nioney,  which  notes  are  attempted  to  be 
secured  by  a  moilgage  on  Uie  land,  executed  by  the  wife  only,  and 
9uch  mortgage  is  taken  by  tlie  vendor  in  the  belief  that  it  is  valid. 

Ileld^  that  the  mortgage  executed  by  the  wife  is  void;  that  the  wife's 
signature  to  the  notes  creates  no  obligation,  and  that  the  husband's 
relation  to  the  notes  is  that  of  sole  obligor;  but  the  vendor  is  still 
entitled  to  his  equitable  lien  on  the  land,  and  his  taking  the  notes 
under  the  circumstances  should  not  be  deemed  a  waiver  thereof. 

SAM£.-~Per«onal  Bemedy.— In  such  case  the  husband  is  really  the  con- 
tracting party  hi  the  pui-chase  of  the  land,  and  the  vendor,  having  takea 
his  personal  obligation  for  the  unpaid  purchase-money,  must  exhaust 
his  remedy  thereon  before  proceeding  to  sell  the  lands  under  ^  fore- 
closure of  his  lien. 

Same. — Pleading. — Evidence. —  Fariance.— Wliere,  in  a  complaint  to  enforce 
such  vendor's  lien,  it  is  averred  that  the  husband  '^  signed  said  notes, 
with  his  said  wife,  not  as  surety  for  their  payment,  but  to  show  his 
consent  to  the  execution  thereof  by  his  wife,'^  the  notes  not  being  ex- 
hibited with  the  complaint  by  copy  or  otherwise,  and  the  finding  of 
the  court  is  that  the  said  husband  signed  such  notes  as  maker,  a  fatal 
vaiiance  between  the  allegations  and  proof  is  shown,  and  a  personal 
judgment  can  not  be  rendered  against  said  husband  on  said  notes. 

SAUE,—Practice.Striking  out  ^Averments. —BUI  of  Exceptions.— Where, 
in  such  an  action,  an  averment  of  the  insolvency  of  the  husband 
Is  stricken  from  the  complaint,  on  motion  of  the  opposite  party,  the 
plaintiff  can  not  object  thereto  in  the  Supreme  Court,  unless  such 
ruling  is  made  pait  of  the  record  by  a  proper  bill  of  exceptions. 

Promissory  Notks,— Execution  by  Husband  and  Wife.— A  special  finding, 
that  notes  were  given  signed 'by  husband  and  wife,  is  equivalent  to  a 
finding  that  the  husband  executed  the  notes. 

Fi-om  the  Washington  Circuit  Court. 

A.  DowKiigy  H.  Heffren  and  J.  A,  Zaring,  for  appel- 
lants. 

/V.  B.  Voyles  and  A.  B.  Collins^  for  appellee. 

Woods,  J. — The  appellee,  Cauble,  made  complaint  against 
the  appellants,  Silas  Martin  and  John  and  Mary  A.  Huffman, 
and  against  Joseph  B.  and  William  H.  H.  Phillips,  to  enforce 
a  vendor's  lien.  The  defendants  Phillips  have  i-efused  to 
join  in  the  appeal. 
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The  complaint  was  in  two  paragraphs,  to  each  of  which 
each  of  the  appellants  filed  a  separate  demurrer,  which  de- 
murrers the  court  overruled  and  the  appellants  excepted. 
The  appellants  each  filed  a  separate  answer  in  general  denial, 
and  one  or  more .  special  defences,  to  which  the  plaintiff 
filed  a  reply  in  general  denial. 

The  cause  was  submitted  to  the  court  for  trial,  upon  a 
request  of  the  defendants  that  the  court  make  ^'a  special 
finding  of  fact  and  conclusions  of  law,"  which  was  done. 
The  appellants  each  severally  excepted  to  each  conclusion  of 
law ;  and  thereupon  each  moved  for  judgment  in  his  or  her 
favor  upon  the  special  finding,  which  motions  the  comi;  over- 
ruled, and  the  appellants  severally  excepted ;  and  then  each 
moved  for  judgment  in  his  or  her  favor  upon  the  pleadings, 
which  motions  were  overruled  and  the  exceptions  preserved. 
The  appellants  then  each  Qled  a  separate  motion  for  a  new 
trial,  which  was  overruled  and  the  ruling  excepted  to ;  and 
thereupon  the  court  gave  a  decree  and  order  for  the  sale  of 
the  i^roperty  as  prayed  for,  as  against  the  aiDpellants,  but 
judgment  was  given  in  favor  of  the  defendants  Phillips. 

The  assignments  of  error  are,  in  substance  : 

1 .  The  court  erred  in  overruling  each  demurrer  of  the 
appellants,  respectively,  to  each  paragraph  of  the  complaint ; 

2.  The  coiurt  erred  in  its  conclusions  of  law ; 

3.  The  court  erred  in  overruling  the  motion  of  each 
appellant  for  judgment  in  his  or  her  favor  upon  the  si>ecial 
finding ; 

4.  The  coiurt  erred  in  overraling  the  motion  of  each 
appelant  for  judgment  in  his  or  her  favor  on  the  pleadings  ; 

6%  The  court  erred  in  overruling  the  motion  of  each 
appellant  for  a  new  trial. 

While  the  appellants  filed  separate  motions  for  a  new 
trial,  the  causes  alleged  for  another  trial  were  the  same  in 
all  the  motions,  and  were : 
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1.  That  the  special  finding  of  faets  is  not  sudtained  b v 
sufficient  evidence; 

2.  That  the  conclusions  of  law  are  wrong ; 

3.  That  the  decision  of  the  court  is  not  sustained  by,  btit 
:s  contrary  to,  the  evidence  and  tlie  law. ' 

It  is  plainly  no  cause  for  a  new  trial,  that  the  conclusions 
of  law  were  wrong.  These  conclusions  are  stated  after  thc^ 
trial,  and^  though  erroneous,  can  affbrd  no  ground  for  an- 
other hearing  as  to  the  facts. 

The  only  respect  in  which  it  is  claimed  that  any  part  of 
the  finding  of  f  Acts  is  not  supported  by  sufficient  evidence 
is  upon  the  finding  of  notice  to  the  appellant  Martin  of 
plaintiff's  claim  to  have  a  lien  on  the  land  when  Martin  pur- 
chased. The  finding  in  this  i-espect  is  simply  that  Martin 
was  informed  that  the  plaintiff  had  a  mortgage  on  the  land. 
There  was  direct  testimony  in  support  of  this  finding,  and 
this  court  will  not  disturb  the  finding  of  the  lower  court  on 
a  disputed  question  of  fact,  if  there  is  evidence  in  the 
record  on  which  the  finding  can  stand.  This  proposition  is 
too  familiar  to  need  the  support  of  citations. 

The  other  errors  assigned  present  questions  wliich  must 
be  detei-mined  by  a  consideration  of  the  second  paragraph 
of  the  complaint,  in  connection  with  the  finding  of  facts, 
and  the  conclusions  of  law  stated  thereon.  The  facts  found, 
with  one  exception,  to  be  hereinafter  noticed,  corre- 
spond substantially  with  the  averments  of  the  second  para- 
graph of  the  complaint,  and  so  it  becomes  unnecessary  to 
examine  the  first  paragraph ;  for,  as  upon  the  finding  of 
facts  the  action  must  prevail  or  fall  with  the  second  para- 
graph, the  ruling  of  the  court  upon  the  demurrer  to  the  first, 
whether  right  or  wrong,  is  immaterial.  Ghrakam  v.  The 
State,  ex  rel,  6«  Ind.  886. 

The  complaint  and  special  finding  are  long,  and  it  is 
not  necessary  to  set  them  out  in  full.     The  following  sum- 
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niftry  will  be  sufficient  to  afford  a  proper  uaderste&ding  of 
tlie  qiieHtaous  which  must  be  decided : 

Jmhu  and  Mary  Huffman  are,  and  during  thetime  of  the 
trMKBaetioBs  brought  in  question  were,  huaband  and  wife. 

On  the  8th  day  of  February,  1870,  the  appellee,  Cauble^ 
who  was  the  plaintiff  below,  was  the  owner  in  fee  and  in 
possession  of  the  real  estate  described  in  the  coi^laint,  and 
oa  said  day,  by  a  deed  of  general  warranty,  conveyed  the 
same  to  the  appellant  Mary  £.  Huffman  and  put  her  and  her* 
htiBband  in  full  i^ossession.  The  deed  waa  recorded  December 
27th,  1872.  In  consideration  of  said  conveyance,  said  Mary 
a^need  to  pay  the  appellee  $5,500,  in  instalments,  falling  due 
respectively  on  the  first  days  of  January,  1871-2-3-4-5,  for 
which  instalments  notes  were  given  to  appellee,  signed  by 
said  John  and  Mary  Huffman,  bearing  eight  per  cent., 
interest. and  waiving  valuation  laws. 

Said  Maty  agreed  to  execute  a  mortgage  on  the  land  pur- 
chased, and  upon  thi*ee  hundred  and  forty  acres  of  other 
land,  owned  by  her,  and  did  sign,  acknowledge  and  deliver 
to  the  appellee  what  purported  to  be  such  mortgage,  and  the 
same  was  supposed  by  all  the  parties  to  be  a  good  and  valid 
mortgage  on  the  real  estate  therein  described,  to  secure  the 
aforenamed  notes.  Said  John  did  not  sign,  or  in  any 
manner  join  in  the  execution  of,  the  soK^lled  mortgage,  but 
said  Mary  alone  signed  and  acknowledged  the  same.  The* 
ajqpellee  caused  said  mortgage  to  be  recorded  in  the  proper 
offioe,  on  the  10th  day  of  February,  1872.  Payments  were 
made  on  said  notes,  leaving  a  balance  due  appellee,  at  the- 
date  of  the  decree,  of  $2,634.14. 

The  negotiations  which  resulted  in  said  sale  and  cmivey-- 
ance  were  conducted  by  said  John,  who  transacted  tiie^ 
busmess  and  made  the  contraet  with  the  appellee,  and  it  waa- 
by/sMd.  John's  direction  that  the  appellee  made  th&  convtoy- 
ance  to  said  Mary. 

After  receiving  said  conveyanee,  it  is  averred  and  found 
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that  said  John  and  Mary  Huffman,  at  different  times,  sold 
and  conveyed,  directly  or  by  mesne  conveyances,  different 
parcels  of  said  land  to  their  co-defendants,  Phillips  and 
Mai*£in,  each  of  whom  was,  at  the,  time  of  making  his  pur- 
chase and  receiving  his  deed,  affected  with  notice  of  appel- 
lee's claim  and  right  to  hold  a  lien  on  said  land. 
The  substance  of  the  conclusions  of  law  is : 

1.  That  appellee,  as  vendor,  held  a  lien  for  the  unpaid 
part  of  the  price  for  which  he  sold  the  land  ; 

2.  That  the  mortgage  of  said  Mary  was  void  for  all 
purposes ; 

3.  That  the  promissory  notes  signed  by  said  Mary  were 
void  as  to  her ; 

4.  That,  by  accepting  the  notes  and  mortgage,  the  api^ellee 
did  not  waive  his  lien  ; 

5.  That  James  Reynolds,  at  the  time  of  taking  a  convey- 
ance of  a  portion  of  said  real  estate,  had  notice  that  a  part 
of  the  purchase-money  remained  unpaid,  and  had  notice  of 
plaintiff's  claim ; 

6.  That  Martin,  at  the  time  of  his  purchase  from  Huff- 
man, had  notice  that  a  part  of  ihe  purchase-money  due' 
appellee  from  John  Huffman  and  wife  was  unpaid ; 

7.  That^  by  reason  of  her  coverture,  the  plaintiff  can 
not  have  a  personal  judgment  against  said  Mary  Huffman. 

Immediately  after  the  conclusions  thus  stated  and  num- 
bered is  the  following,  which  ought,  perhaps,  to  be  regarded 
as  a  general  conclusion  of  law  based  upon  the  preceding  con- 
clusions and  finding  of  facts,  viz. :  The  court  therefore 
finds  for  the  plaintiff  as  against  John  Huffman,  Mary  A. 
Huffman  and  Silas  Martin,  and  that  there  remains  unpaid, 
of  the  purchase-money  of  the  real  estate  conveyed  by  the 
plaintiff  to  said  Mary,  the  sum  $2,634.14,  for  the  i>ay- 
ment  of  which  plaintiff's  vendor's  lien  should  be  foreclosed 
and  said  lands  sold  as  other  lands  are  sold  on  execution ; 
that  the  portion  of  said  land  j^till  owned  by  and  in  the  |>os- 


NOVEMBER  TERM,  1880.  73 

Maitin  et  a1.  v,  Catible. 

session  of  said  Mary  should  be  first  sold,  and  if  thereby  not 
enough  should  be  i*ealized  to  satisfy  this  decree,  interest  and 
-costs,  then  the  portion  of  the  land  which  had  been  conveyed 
to  said  Martin  should  be  sold  to  pay  the  rem&inder. . 

The  fifth  conclusion,  which  is  in  reference  to  Reynolds, 
seems  to  be  irrelevant,  besides  being  a  statement  of  fact 
rather  than  of  legal  conclusion.  It  is  expressly  found  that 
•  the  deed  made  to  said  Reynolds  was  in  fact  a  mortgage,  and 
that,  on  payment  of  the  sum  due  thereon,  said  Reynolds  and 
wife  reconveyed  the  land  to  Mrs.  Huffman,  and  none  of  the 
appellants  claim  title  through  Reynolds. 

As  to  the  sixth  conclusion  of  law,  it  is  insisted  that  the  only 
fact  in  support  thereof  is  the  finding,  that,  when  he  made  his 
purchase  of  a  pail  of  the  land,  Martin  was  informed  by 
Huffman  that  the  appellee  held  a  mortgage  against  the  land, 
aad  that,  from  this  fact  alone,  the  court  had  no  right  to 
infer  that  Martin  had  notice  of  the  appellee's  claim  for  a 
vendor's  lien.  The  premise  is  true,  but  the  conclusion  is  not 
sound.  Notice  of  the  existence  of  the  mortgage  under  the 
circumstances  shown  in  this  case  was  clearly  enough  to  put 
Martin  on  inquiry,  and  he  is  bound  by  all  the  information 
which  he  could,  and  presumably  would,  have  obtained  upon 
inquiry  made  of  the  appellee.  See  Wilson  v.  MunteVj  30 
Ind.  466. 

Upon  the  summary  of  the  facts  stated,  a  case  is  made 
substantially  within  the  case  of  Humphrey  v.  Thorn,  63  Ind. 
296,  and  upon  the  authority  of  that  case,  as  well  as  upon  the 
justice  and  right  of  this  case,  as  the  facts  are  found  to  have 
been,  we  think  the  appellee  had,  and  had  not  waived,  his 
equitable  lien.  The  moi'tgage  given  by  the  wife  was  void, 
but  it  was  taken  in  the  belief  that  it  was  good.  The  inten- 
tion to  have  a  lien  is  thereby  clearly,  if  not  conclusively, 
shown ;  and  we  think  that  where  a  husband  negotiates  the 
pui-chase  of  real  estate,  and  has  the  deed  made  to  his  wife, 
and  gives  his  own  notes  for  the  purchase-money,  under  such 
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ci^umfitanoes  as  existed  in  this  case,  the  taldi^  of  such 
notes  by  the  vendor  should  not  be  deemed  to  be  a  waivier 
of  the  vendor's  lien.  See  Janes  v.  Vantress^  28  Ind^  588; 
Hatigh  v.  BlyiWs  Ex'rs,  20Ind.  24 ;  Pen-y  v.  RoberU>,  30 
lad.  244;  Anderson  v.  TannehiU,  42  Ind.  141. 

Mrs.  Huffman's  s^iature  to  the  notes  created  no  obliga-* 
tion,  and  John  Huffman's  relati6n  thereto  was  tliat  of  sole 
obligor.  And  it  ought  to  make  no  difference  in  the  merits 
or  'equities  of  a  case,  whether  the  husband  negotiates  the 
j^urchase  in  his  own  name,  and  gives  his  notes  for  the  price^ 
and  has  the  deed  made  to  his  wife,  or  makes  the  purchase 
in  the  first  instance  for  her  and  in  her  name,  and  has  the 
deed  made  accordingly,  and  gives  his  own  notes  for  the 
price.  But  it  is  objected  both  to  the  complaint  and  to  the 
finding  and  decree,  that  it  is  not  shown  that  the  personal 
estate  of  Mary  and  of  John  Huffman  had  been  exhausted, 
nor  is  it  ordered  that  the  same  be  exhausted  before  resort- 
ing to  the  land.  Neither  upon  the  complaint  nor  upon  the 
facts  found  would  it  have  been  proper  to  give  a  personal 
judgment  against  Mrs.  Huffman  ;  and  we  think  the  plaintiff 
had  a  right  to  aver  her  coverture,  in  his  complaint,  and  not 
wait  for  her  to  claim  the  benefit  of  it  by  answer.  Indeed, 
but  for  the  fact  of  her  coverture  he  could  not  Avell  establish 
his  right,  under  the  circumstances,  to  claim  a  vendor's  lien 
on  the  land. 

Ought  the  plaintiff  to  be  required  to  exhaust  his  remedy 
against  the  personal  estate  of  John  Huffman?  This  is  a 
more  difficult  question.  Upon  the  complaint  as  drawn,  a 
personal  judgment  against  him  could  not  be  rendered ;  for 
it  is  averred  that  he  signed  the  notes  with  his  wife,  not  as 
surety  for  their  payment,  but  to  show  his  consent  as  hus* 
band  to  the  execution  of  the  same  by  said  Maiy,  and  for  no 
other  purpose,  and  copies  of  the  notes  are'  not  eschibited. 
The  finding  of  the  court,  however,  is,  that  h«  signed  the 
notes  as  a  maker.     In  this  respect,  .tfaerefoi*e,  the  comptaint 
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is  not  auppoited  by  the  finding.  The  tinAh  is  shown  to  be 
thttt  the  plaintiff  took  and  still  holds  the  ndesof  said  John 
for  the  price  of  his  land.  He  might  ha^e  so  fnaatA  his 
eomphunt,  by  embodying  the  notes  therein,  110 that  a  personal 
jiM^pnent  could  have  been  taken  and  first  enforced  again >1 
ssiid  John,  before  resorting  to  the  land.  We  think  tlii^ 
ought  to  have  been  done. 

It  is  well  settled  that  the  vendor's  lien  is  not  an  original 
and  absolute  charge  on  the  land,  but  only  an  equitable  right 
to  resort  to  it  in  case  there  be  not  sufficient  personal  estate. 
Bmarf  V.  Conner,  1  Blackf .  287 ;  ConweU  v.  Claypod,  8 
Blackf .  124 ;  Scott  v.  Crawford,  12  Ind.  410 ;  Bowen  v. 
Fi^er,  14  Ind.  104  ;  Dibblee  v.  Mitckett,  15  Ind.  435.  The 
citations  might  be  mnUiplied ;  but  these  not  only  establish  the 
general  doctrine  as  stated,  but  show  that  while  it  is  not 
necessary,  under  the  code,  to  show  that  the  personal  remedy 
had  already  been  exhausted,  a  judgment  or  decree  directing 
the  sale  of  the  land  in  the  firat  instance  is  en-oneous,  unless 
it  appears  from  the  record  that  the  defendant  had  no  per* 
sonal  property  subject  to  execution,  out  of  which  the  judg- 
ment might  be  satisfied.  It  is  clear  to  us  that  the  remedy 
which  the  appellee,  so  far  as  appears  from  the  record,  has 
against  John  Huffman,  is  within  the  rule  stated.  On  the 
facts  found  in  this  case,  he  was  practically  and  really  the  con- 
tracting party  in  the  purchase  of  the  plaintiff's  land,  and  the 
plaintiff,  having  taken  his  personal  obligation  for  the  unpaid 
purehase-money,  ^onld  exhaust  his  remedy  thereon,  before 
proceeding  to  a  sale  of  the  land  upon  a  foreclosure  of  his 
lien. 

It  is  claimed  on  behalf  of  the  appellee,  that  the  appellants 
aw5  not  in  a  position  to  make  this  objection  here,  because 
they  did  not  move  in  the  court  below  to  have  the  judgment 
modified  or  corrected.  It  is  true,  they  made  no  such  motion^ 
biit  it  win  be  observed  that  it  is  a  part  of  the  court's  general 
ccfnclusipn  of  law  on  the  facts,  that  the  appellee  was  entitled 
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to  an  order  for  the  sale  of  the  lands  of  appellants  as  upon 
execution  to  satisfy  his  claim,  and  the  record,  as  already  re- 
cited, shows  that  the  appellants  excepted  to  each  conclusion 
of  law.     This  presents  the  question. 

The  judgment,  except  as  to  the  defendants  Phillips,  is  re- 
versed, with  costs,  and  the  cause  remanded,  with  instructions 
to  permit  the  appellee  to  amend  his  complaint. 

Upon  PETrriON  for  a  Rehearing. 

Woods,  J. — ^We  are  asked  to  grant  a  rehearing,  or  to  so 
Tnodify  our  opinion,  as  **that  the  court  below  will  be  in- 
structed to  i*ender  judgment  for  the  exhaustion  of  the  prop- 
erty of  John  Huffman,  by  execution,  before  the  lands  de- 
scribed in  the  complaint  shall  be  sold." 

It  is  clear  that  we  can  not  order  such  modification  of  the 
judgment  and  decree,  as  is  requested.  There  is  no  complaint 
ill  the  case  on  which  a  personal  judgment  against  John  Huff- 
man could  rest.  The  notes  referred  to  in  the  complaint  are 
not  exhibited  by  copy  or  otherwise,  and  the  allegation  of 
the  complaint  is,  that  said  John  ''signed  said  notes,  with  his 
said  wife,  not  as  surety  for  their  pa3rment,  but  *  *  *  to 
show  his  consent  to  the  execution  thereof  by  his  said  wife." 
The  case  of  McCavley  v.  Holtz^  62  Ind.  205,  cited  by  coun- 
sel, does  not  go  to  the  extent  of  authorizing  a  personal  judg- 
ment on  notes  not  sued  on,  against  a  person  who,  according 
to  the  express  avemient  of  the  complaint,  did  not  execute 
them. 

It  is  contended  that  a  rehearing  should  be  granted,  and  to 
this  end  it  is  said,  that,  if  the  complaint  does  not  allege  the 
insolvency  of  John  Huffman,  it  is  because  the  averment  was 
struck  out*  on  the  motion  of  the  appellant,  who,  therefore, 
ought  not  to  l>e  allowed  to  have  an  advantage  on  that  account. 
If  such  be  the  fact,  the  appellee  should  have  brought  It  into 
the  record  by  a  proper  bill   of  exceptions.     It  may  be 
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observed,  however,  that,  if  the  allegation  were  in  the  com- 
plaint, it  would  not  help  out  the  case  of  the  appellee,  because 
the  fact  is  not  stated  in  the  special  finding  o.^  facts,  and, 
not  being  so  stated,  we  should  be  compelled  to  consider  that 
it  had  not  been  proven.  Graham  v.  77ie  State,  ex  reZ.-,  6(5 
Ind.  386.  If  the  averment  of  the  insolvency  were  in  the 
complaint  and  finding  both,  there  would,  of  coui*se,  be  no 
need  of  seeking  judgment  and  execution  against  John  Huff- 
man, but  on  the  record  as  it  is  we  must  adhere  to  the  Vuling 
already  made. 

It  is  further  insisted  that  the  special  finding  does  not  show 
that  John  Huffman  executed,  but  only  that  he  signed,  the 
notes ;  and  it  is  suggested  that  we  inadvertently  assumed 
that  the  special  finding  shows  the  execution.  There  was  no 
inadvertence  about  it.  The  averment  of  the  complaint  on 
the  point  is  sifted' supra.  It  may  be  fairly  assumed  that  the 
court  framed  the  language  of  its  finding  with  reference  and 
in  response  to  the  averment.  The  language  of  the  finding 
is  :  "For  which  sums  [just  before  named]  notes  wefe  given, 
signed  by  John  Huffman  and  Mary  A.  Huffman,  payable  at 
the  dates  above-mentioned,  to  Peter  C.  Cauble."  This  is 
clearly  ecjuivalent  to  a  finding  that  John  Huffman  executed 
the  notes.  Even  if  it  were  conceded  to  be  competent  to 
aver,  as  was  averred,  that  he  signed  not  as  maker,  but  '*to 
show  his  consent  to  the  execution  thereof  by  his  wife,"  the 
burden  was  upon  him  to  prove  it,  and  the  finding  of  the 
court  being  silent  on  this  part  of  the  averment,  it  must  be 
presumed  that  there  was  a  failure  of  proof  thereof.  Gra- 
ham v.  77ie  State 9  ex  rehy  supra. 

The  petition  is  overruled,  with  costs. 
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No.  7W6. 
Pfbifer  et  al.  v.  Snyder. 

Praudulekt  Conveyance.— ^c<fo»  to  Set  Aside.— Pleading, ^Proof,— A 
plaintiff,  in  an  aetion  to  set  aside  an  alleged  Iraudnlent  conveyanoe  of 
la^d,  iMid  toaabject  tlie  same  to  exeeutipn  and  sale,  must  allege  in  his 
complaint,  and  prove  on  the  trial,  that«  at  the  time  the  conveyance  wa^ 
executed,  the  grantor  therein  and  debtor  did  not  have  other  property 
left  subject  to  execution,  sufficient  to  pay  all  his  then  existing  debts. 

Same.— O^mptofiU.—In  such  action  the  allegation  in  the  oomplatut,  tliat 
such  debtor  '^owned  no  property  of  any  consequence^'  except  that 
alleged  to  have  been  fraudulently  conveyed,  is  not  equivalent  to  an 
allegation  that  he  ow^ed  no  other  property  subject  to  execution, 
sufficient  for  the  payment  of  all  his  debts. 

From  the  Jennings  Circuit  Court. 

A.  G.  JSmithy  for  appellants. 

2).  Ovei^iyeVy  for  appellee. 

H0WK9  J. — ^This  was  a  suit  by  the  app^lee  against  the 
appellants,  to  have  a  certain  deed  and  niortgHge,  described 
in  the  complaint,  declared  null  and  void,  and  that  the  land 
therein  mentioned  might  be  subjected  to  the  payment  of  a 
certain  judgment  in  appellee's  favor.  Hie  joint  demurrer 
of  all  the  appellants,  and  the  separate  demurrer  of  the  ap- 
pellant Joseph  Hotap,  to  appellee's  complaint,  for  the  al- 
leged insufficiency  of  the  facts  therein  to  constitute  a  oaiuse 
of  action,  were  severally  overruled  by  the  court,  and  their 
exceptions  were  duly  saved  to  these  deeisious.  The  causes 
having  been  put  at  issue,  was  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee;  and  the  appellants'  motion 
for  a  new  trial  having  been  overruled,  and  their  exceptions 
saved  to  this  ruling,  the  court  rendered  judgment  for  the 
appellee,  as  prayed  for  in  his  complaint. 

In  this  court  the  appellants  have  assigned,  as  errora,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  their  demurrer  to  appellee's  complaint ; 

2.  In  overruling  the   separate  demuiTer  of  appellant 
Hotap    to  the  complaint; 
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3.  In  dustaining  appellee's  demuiTer  to  the  first  para- 
graph of  the  separate  aai«wer  of  the  appellant  Theodore 
Pfeifer;  and, 

4.  In  overruling  their  motion  for  a  new  trial. 

1.  The  appellee's  complaint  in  this  caae  appears  to  have 
been  filed  in  the  drcnit  court,  on  the  9th  day  of  Mai'ch, 
1877.  The  object  of  the  action  was  to  procure  a  judgment 
<of  the  court,  declaring  that  a  certain  deed  executed  by  one 
Adam  &iyder,  Sr,,  on  the  10th  day  of  March,  1877,  and 
conveying  to  the  appellant  Theodore  Pfeifer  certain  i-eal 
estate  in  Jennings  county,  and  a  ceitain  mortgage  given  by 
said  Pfeifer  and  hia  wife  to  Joseph  Hotap  on  the  same  land, 
on  the  13th  day  of  March,  1871,  were  fraudulent  and  void 
a5  against  the  a]>pellee,  as  a  creditor,  and  as  against  the 
other  creditors  of  said  Adam  Snyder,  Sr.  It  was  alleged 
in  api>eUee's  ccMtnplaint,  that,  before  and  at  the  time  of  the 
execution  of  said  deed,  the  said  Adam  Snyder,  Sr.,  as  the 
aurety  of  his  son,  Adam  Snyder,  Jr.,  was  indebted  to  the 
appellee  in  the  amount  due  on  a  certain  promissory  note, 
dated  January  1st,  1864 ;  that  on  the  7th  day  of  April,  1871, 
after  the  execution  of  said  deed  and  mortgage,  the  appellee 
had  recovered  a  judgment  on  said  note,  in  the  Jeimings  Cir- 
eirit  Court,  against  said  Adam  Snyder,  Jr.,  as  principal, 
and  the  said  Adam  Snyder,  Sr.,  as  surety,  for  the  sum  of 
$988.13;  and  that  the  said  judgment  was  due  and  wholly 
unpaid. 

The  appellee's  counsel  has  not  favored  this  court  with 
any  brief  of  this  cause,  or  any  argument  in  support  of  any 
of  the  decisions  of  the  trial  court  complained  of  as  errone- 
ous by  the  appellants.  In  his  brief  of  this  cause  the  appel- 
lants' comisel  insists  that  ^'  the  complaint  is  fatally  defective 
in  not  alleging  that  at  the  time  of  the  conveyance,  and  at 
the  time  of  the  bringing  of  this  suit,  the  grantor  had  no 
other  property  subject  to  execution,  out  of  which  the  appel- 
lee could  have  made  his  judgment."     It  may  be  r^arded 
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as  settled,  we  think,  by  the  decisions  of  this  court,  that,  in 
a  suit  such  as  the  one  at  bar,  it  is  necessary  that  the  plain- 
tiff should  allege  in  his  complaint,  and  prove  on  the  trial,, 
that  at  the  time  the  conveyance  complained  of  as  fraudu- 
lent  was  executed,  the  grantor  therein  and  debtor  did  not 
have  other  property  left  subject  to  execution,  suflGicient  for 
the  payment  of  all  his  then  existing  debts.  Sherman  v, 
Hoglandy  54  Ind.  578 ;  Evans  v.  Hamilton^  56  Ind.  84 ; 
liomine  v.  Romint^  59  Ind.  34G  ;  Price  v.  Sandei's^  60  Ind* 
310 ;  Hardy  v.  Mitchell,  67  Ind.  485. 

On  the  point  under  consideration,  the  only  allegation  in 
the  appellee's  complaint  in  this  case  is  the  following: 
**  That,  at  the  date  of  the  execution  of  said  note,  and  thei-e-^ 
after  until  his  death,  the  said  Adam  Snyder,  Sr.,  owned  no 
property  of  any  consequence,  except  the  following  real  estate 
in  Jennings  county,  Indiana,  to  wit,"  and  here  follows  a  de- 
scription of  the  I'eal  estate  which  he  conveyed  to  the  appel- 
lant Theodore  Pfeifer,  by  the  deed  alleged  to  be  fraudulent. 
So  far  as  time  is  concerned,  the  allegation  above  quoted 
covers  the  time  when  the  deed  in  question  was  executed, 
and  might  be  deemed  to  be  sufficient.  But  it  can  not  be 
said,  we  think,  with  any  degi'ee  of  legal  accuracy,  that  the 
allegation,  that  "the  said  Adam  Snyder,  Sr.,  owned  no  prop- 
erty of  any  conseque^ice,"  is  fairly  the  equivalent  of  an  alle- 
gation that  he  owned  no  other  property  subject  to  execution, 
sufficient  for  the  payment  of  all  his  debts.  The  expression 
**of  any  consequence,"  as  qualifying  property,  has  a  rela- 
tive, and  of  course  an  indefinite  and  uncertain,  meaning. 
Property  much  more  than  sufficient  to  pay  all  the  debts 
of  Adam  Snyder,  Sr.,  would  probably  be  regarded  by  the 
millionaire  as  "no  property  of  any  consequence,"  while  the 
same  property  might  be  regarded  by  pei'sons  of  mare  lim- 
ited means  as  constituting  a  fortune.  The  allegation  above 
quoted,  it  seems  to  us,  is  entirely  too  vague  and  uncertain 
in  its  meaning  to  comply  with  the  rules  of  good  pleading  or 
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to  fulfil  the  requirements  of  the  law  in  a  complaint  in  such  a 
case  as  the  one  now  before  us.  We  are  of  the  opinion,  there- 
fore, that  the  appellants'  objections  to  the  complaint  in  this 
case  are  well  taken,  and  that  their  demun*ers  thereto,  for 
the  want  of  suflGicient  facts,  ought  to  have  been  sustained « 

This  conclusion  in  regard  to  the  insufficiency  of  the  appel- 
lee*s  complaint  renders  it  unnecessary  for  us  now  to  con- 
sider or  decide  any  of  the  questions  arising  under  the  other 
errors  assigned  by  the  appellants.  These  other  errors,  con- 
ceding them  to  be  eiTors,  may  not  occur  again  in  the  prog- . 
ress  of  this  cause. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 


No.  7771. 
ElGENMANN  ET  AL.  V.  EeRSTEIN  ET  AL. 

Costs. — Order  Adjudging,  upon  Beversal  of  JudgmenU—Th^  reversal  of  a 
judgment  for  en*or  in  the  admission  of  incompetent  evidence  carries 
costs  l)ack  to  the  issues,  including  costs  of  subpcenas  and  their  service, 
docketing,  maldng  up  the  issues,  and  entries  to  the  beginning  of  the 
triaU  although  the  error  which  required  the  reversal  occurred  after  the 
trial  began,  if  its  effect  was  to  render  the  proceedings,  from  the  very 
first  step,  erroneous. 

Sahe. — Practice.^An  objection  to  the  order  of  the  trial  court  adjudging 
costs  upon  tlie  reversal  of  a  cause  must  designate  the  alleged  en'or 
therein,  by  specifying  the  items  and  amounts  which  are  deemed  erro- 
neous. 

From  the  Spencer  Circuit  Court. 

D.  T.  Laird  and  C,  H,  Masoriy  for  appellants. 
O.  Zj.  Wedding^  for  appellees.   - 
Vol.  72.-6 
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Elliott,  J. — ^TUs  case  is  for  the  second  time  in  this 
"coui't.  In  KiUian  v.  Eigenmann^  57  Ind.  480,  a  judg- 
ment was  rendered  by  this  court,  reversing  the  judgment  of 
the  lower  court,  because  of  error  in  admitting  incompetent 
t3vidence,  and  in  giving  eri'oneous  instructions.  After  the 
cause  had  gone  back  into  the  trial  court,  the  opinion  pro- 
nounced upon  appeal  was  entei*ed  of  record,  and  it  was  then 
-adjudged  that  the  appellees  recover  costs  '<in  the  action 
4)ack  to  the  issues,  including  costs  of  subpoenas  and  the 
service,  docketing,  making  up  the  issues,  entries  to  the 
beginning  of  said  trial."  We  think  this  order  was  substan- 
tially correct.  Although  the  errors  which  required  a  reversal 
occurred  after  the  trial  had  been  entered  upon,  still  their 
effect  was  to  render  the  proceedings,  from  the  very  firet  step 
in  the  trial,  erroneous.  Conner  v.  Winlon^  10  Ind.  25 ; 
Doyle  V.  KUer,  8  Ind.  396. 

The  appellants  have  not  properly  presented  the  question 
which  they  argue.  They  did  not  make  objection  to  any 
specific  part  of  the  order  a<]judging  costs ;  their  objection 
was  to  the  entire  order.  Even  upon  their  own  theory,  the 
^court  did  right  in  taxing  some  part,  at  least,  of  the  costs 
mentioned  in  the  order,  against  them,  and,  if  the  error  was  in 
the  amount  simply,  it  was  the  duty  of  appellants  to  have 
^sSpedScally  pointed  it  out.  The  case  is  the  same  in  principle 
with  those  cases  which  hold  that  the  question  of  the  amount 
of  recovery  can  not  be  considered  upon  appeal,  unless  prop- 
erly presented  by  the  motion  for  a  new  trial  in  the  trial 
court.  The  appellants  ought,  in  their  objection  to  the  order, 
to  have  designated  the  alleged  error,  by  specifying  the  items 
and  amounts  which  they  deemed  erroneous. 

Judgment  affirmed. 


NOVEMBEK  TERM,  1880.  83 


Zook  ct  ah  V.  .Siinoiison. 


No,  7551. 
ZoOK  ET  AL.  V.  SiMONSON. 

Pbomissory  Note.  ~Paya62e  in  Bank.  ^Endorsement  be/are  MaturUy.— 
An  indorsee  of  a  negotiable  promissory  note,  payable  at  a  bank  in  tlii!< 
State.,  in  good  faith,  before  maturity  and  without  notice,  takes  sno. 
note  free  from  all  eqidties  and  defences  existing  between  the  makei 
and  the  payee  thereof. 

Sam£. — Action  by  Endorsee  against  Maker, '-Fraud.— Anstoer, ^-Pleading, — 
In  an  action  by  the  endorsee  of  such  a  promissory  note  against  the 
maker,  the  answer,  after  stating  matters  which  would  constitute  a  com- 
plete defence  to  any  action  on  the  note  by  the  payee,  on  account  of  the 
procurement  thereof  by  fraud,  alleged  that  the  endorsee  had  Imowledge 
of  all  such  facts  at  tlie  time  such  note  was  endorsed  to  him. 

Held^  on  demurrer,  that  such  endorsee  took  such  note  subject  to  all  equi- 
ties and  defences  existing  between  the  majcer  and  the  payee  thereof. 

Same. — FaUttre  of  Consideration.— Fraud.— Evidence, — Burden  of  Proof. — 
On  the  trial  of  such  action,  the  maker  of  the  note  introduced  evidence 
tending  to  impeach  the  consideration  theraof ,  and  to  show  the  fraudu- 
lent manner  in  wliich  the  note  had  been  procured  from  him  as  alleged, 
and  then  rested. 

Held^  that,  upon  such  proof  by  the  defendant,  the  burden  rested  upon 
the  plaintiff  to  prove  that  he  took  such  note  in  ignorance  thereof,  and 
that  he  was  a  bonafid^  holder  for  value. 

Instruction.— As  to  instructions  in  a  suit  by  the  endorsee  against  the 
maker  of  a  note  governed  by  the  law  merchant,  alleged  to  have  been 
procured  by  fraud,  see  opinion. 

Practice. — Evidence. — Order  of  Admission. — Discretion  of  Court.— A  party 
may  introduce  his  evidence  in  the  order  he  pi*efers,  subject  only  to 
the  discretion  of  the  trial  court ;  and,  when  such  court  has  in  its  discre- 
tion allowed  a  party  to  introduce  his  evidence  in  the  order  in  which  he 
has  offered  it,  or  where  the  court  has  requli'ed  the  evidence  in  regard 
to  some  other  alleged  fact  to  be  first  introduced,  the  ruling  in  either 
case  would  not  be  available  for  the  reversal  of  the  judgment  of  such 
court. 

From  the  Knox  Circuit  Court. 

3.  W.  Short,  for  appellants. 

G.  O.  Reilyy  W.  C.  Johnson  and  W.  C.  Ntbhtckj  for  ap- 
pellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellants,  against  the 
appellee,  upon  a  promissory  note,  of  which  the  following  is 
a  copy: 
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''$112.00.  Vigo,  Ind.,  June  9th,  1876. 

"One  year  after  date,  I  promise  to  pay  to  Walker  and 
Cornell,  or  order,  one  hundred  and  twelve  dollars,  negotiable 
and  payable  at  the  Vincennes  National  Bank,  in  Vincennes, 
hid. ,  for  value  received,without  any  relief  whatever  from  val- 
uation or  appraisement  laws,  with  interest  at  the  rate  of  ten 
per  cent,  per  annum  imtil  paid.  The  drawers  and  endorsers 
severally  waive  presentment  for  payment,  protest  and  notice 
of  protest  and  non-payment  of  this  note. 

[Signed]  ''John  Simonson." 

In  their  complaint,  the  appellants  alleged  that  the  note 
was  endoi-sed  to  them  by  the  payees  thereof,  and  that  the 
note  and  interest  remained  due  and  wholly  unpaid. 

The  appellee  answered  in  three  special  or  affiimative 
paragraphs,  to  each  of  which  the  appellants'  demuiTer,  for 
the  want  of  sufficient  facts,  was  overruled  by  the  court,  and 
to  these  rulings  they  excepted.  They  then  replied  to  appel- 
lee's answer  by  a  general  denial  thereof.  The  issues  joined 
were  tried  by  a  jury,  and  a  verdict  was  returned  for  the 
appellee,  and  the  appellants'  motion  for  a  new  trial  having 
been  overruled,  and  their  exception  saved  to  this  ruling,  the 
court  rendered  judgment  on  the  verdict. 

In  this  court  the  appellants  have  properly  assigned  as 
eiTors  the  decisions  of  the  circuit  court  in  overruling  their 
demurrers  to  each  of  the  paragi-aphs  of  appellee's  answer, 
and  their  motion  for  a  new  trial. 

In  his  argument  of  this  cause,  in  this  court,  the  appel- 
lants' counsel  has  complained  chiefly  of  the  decision  of  the 
court  in  oven-uling  the  demuiTcr  to  the  second  pai*agraph  of 
appellee's  answer;  and,  as  this  paragraph  contains  a  fuller 
statement  than  either  of  the  other  paragi-aphs  of  answer,  of 
the  facts  upon  which  the  appellee  relied  as  a  defence  to  this 
action,  we  will  give  a  summary  of  its  allegations  of  fact  in 
this  connection.  The  appellee  alleged,  in  substance,  in  the 
second  pai'agraph  of  his  answer,  that  the  payees  of  the  note 
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in  suit  i)rocured  the  appellee  to  execute  said  note  to  them, 
by  fraud  and  covin,  in  this,  to  wit :  The  said  payees,  at  the 
time  the  note  was  executed,  falsely  and  fraudulently  repre- 
sented to  the  appellee,  that  they,  the  said  payees,  were 
learned,  experienced  and  skilled  fruit  gi*owers,  and  skilled 
in  the  art  and  business  of  engrafting  fruit-trees,  and  that,  in 
consideration  of  the  execution  of  the  note  in  suit,  they  would 
engraft  two  thousand  grafts  of  thrifty  growth,  and  capable 
of  bearing  good  and  abundant  fruit  into  appellee's  apple- 
trees,  on  his  fai-m  in  Knox  county,  Indiana ;  that  the  ap- 
l)ellee  was  wholly  ignorant  of  the  art  and  business  of  fruit 
growing  and  the  grafting  of  trees,  and,  relying  upon  the 
representations  of  said  payees  and  their  promises  so  made  to 
him,  he  did  execute  the  said  note  to  them,  in  pursuance  of 
their  said  representations  and  agreement;  that  thei*eupon 
the  said  payees  engrafted  five  hundred  worthless  sprouts  and 
twigs  of  apple-trees  only  into  his  said  orchard,  in  such  an 
unskilful  and  unworkmanlike  manner,  that  the  same  would 
not  and  did  not  grow,  but,  on  the  contrary,  greatly  injured 
and  damaged  the  appellee's  orchard,  and  they  were  the  only 
grafts  put  in  by  said  payees ;  that  at  the  time  the  note  in 
suit  was  executed,  and  at  the  time  said  trees  were  so  en- 
grafted, the  said  payees,  instead  of  being  skilled  and  experts 
in  the  art  of  engrafting  apple-trees  were  wholly  ignorant 
and  unskilled  in  such  business  ;  and  that  the  appellants,  at  the 
tioie  they  procured  the  note  in  suit  to  be  assigned  to  them, 
and  at  the  time  it  was  so  assigned  to  them,  had  full  knowl- 
edge of  all  the  facts  stated  in  said  second  paragraph  of  iv 
5wer.     Wherefore,  etc. 

Of  this  second  paragraph  of  answer,  the  appellants'  coun- 
sel says :  "It  is  clear,  from  the  rejieated  decisions  of  this 
court,  that  the  second  paragraph  is  bad,  unless  the  closing 
part  of  it,  which  alleges  that  the  plaintiffs  had  knowledge  of 
the  matters  precedently  stated  in  said  paragraph,  at  the  time 
of  the  assignmeut  of  the  note,  makes  it  good."    Doubtless,. 
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this  may  be  regarded  as  a  correct  statement  of  the  effect  of 
the  decisions  of  this  court,  in  relation  to  notes  payable  at 
a  bank  in  this  State,  and  negotiable  as  inland  bills  of  ex- 
change, in  suits  between  the  endorsees  of  such  notea  and 
the  makers  thereof.  In  such  cases,  the  general  rule  in  this- 
State  is,  that  the  endorsee  of  such  a  note  before  its  maturity, 
in  good  faith  and  without  notice,  will  take  and  hold  the  note 
freed  from  all  equities  and  defences  existing  between  the 
maker  and  payee  thereof.  Mwphy  v.  LucaSj  58  Ind.  360  ; 
Bremmerman  v.  Jennings^  61  Ind.  334 ;  Maanjoett  v.  More- 
hartf  66  Ind.  301 ;  and  McCoy  v.  Lochwoodj  71  Ind.  319. 

In  the  case  at  bar,  however,  it  was  alleged  in  the  paragraph 
of  answer  now  under  consideration,  after  having  stated  mat- 
ters which  would  have  constituted  a  complete  defence  to 
any  action  on  the  note  by  the  payees  thereof,  that  the  ap- 
pellants had  full  knowledge  of  all  such  matters,  at  the  time 
they  procured  the  note  to  be  assigned  to  them,  and  at  the 
time  it  was  so  assigned  to  them.  Under  these  allegations  of 
facts,  which  must  be  taken  as  true  against  the  appellants,  as- 
the  question  is  now  presented,  we  are  of  the  opinion  that  they 
took  and  hold  the  note  sued  upon,  subject  to  all  equities 
and  defences  existing  between  the  maker  and  the  payee 
thereof,  and  that  the  facts  alleged  in  the  second  paragi*aph ' 
of  answer,  therefore,  were  amply  sufficient  to  withstand  the 
demurrer  thereto. 

The  important  and  controlling  questions  in  this  cause,  as 
it  seems  to  us,  are  properly  presented  for  our  decision  by 
and  under  the  alleged  eiTor  of  the  court,  in  oven*uling  the 
api)ellants'  motion  for  a  new  trial. 

On  the  trial  of  the  cause,  the  record  shows  that  the 
appellants  objected  at  the*  proper  time  to  the  introduc- 
tion by  the  appellee  of  any  evidence  which  tended  to  prove 
the  facts  alleged  in  the  second  paragraph  of  answer,  im- 
])eaching  the  considemtion  of  the  note  in  suit,  upon  the 
ground  that  it  had  been  fraudulently  obtained  from  the 
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appellee  by  the  payees  thereof,  until  the  appellee  had  first 
shoMTiiy  as  he  had  alleged  in  said  paragraph  of  his  answer,, 
that  the  appellants  had  full  knowledge  of  those  facts 'at  the 
time  they  procured  the  note  to  be  assigned  to  them,  and  at 
the  time  it  was  so  assigned  to  them.  But  the  court  over- 
ruled the  appellants'  objections,  and,  over  their  exceptiousj,. 
peimitted  the  appellee  to  first  introduce  his  evidence  in  re-^ 
lation  to  the  consideration  of  the  note  sued  upon,  and  the* 
alleged  fraudulent  manner  in  which  the  note  had  been  ob- 
tiuned  from  him  by  the  payees.  The  decisions  of  the  court,, 
in  overruling  these  objections,  were  assigned  by  the  appel- 
lants as  cause  for  a  new  trial,  in  their  motion  therefor,  and 
they  are  complained  of  as  erroneous,  by  their  counsel,  in  hifr 
argument  of  this  cause,  in  this  court. 

It  seems  to  us  that  the  appellants'  objections  can  only  be- 
regarded  as  objections  to  the  order  in  which  the  appellee 
proposed  to  introduce  his  evidence.  As  a  general  rule,  a 
l>arty  may  introduce  his  evidence  in  the  order  he  may  pre- 
fer, subject  only  to  the  discretion  of  the  trial  court.  Where- 
the  court,  in  its  discretion,  has  allowed  a  party  to  introduce- 
his  evidence  in  the  order  in  which  he  has  offered  it,  or 
where  the  court  has  required  the  evidence  in  regard  to  some 
other  alleged  fact  to  be  first  introduced,  the  ruling  of  the 
court  in  either  case  would  not,  we  think,  be  an  available 
error  in  favor  of  the  party  complaining  thereof,  for  the 
reversal  of  the  judgment  below.  Oinn  v.  CoUinSy  43  Ind.. 
271 ;  Heilman  v.  Shanklin,  60  Ind.  424 ;  and  Bwms  v. 
Harris,  66  Ind.  536. 

The  record  before  us  shows,  that  on  the  trial  the  api^ellee 
introduced  the  evidence  of  several  witnesses  in  regard  to* 
the  consideration  of  the  note  in  suit,  and  the  alleged  fraud* 
ulent  manner  in  which  the  note  had  been  obtained  from  him 
by  the  payees  thereof ;  and  that  he  then  rested,  without  hav- 
ing introduced  any  evidence  tending  to  jirove  that  the  appel- 
lants had  full  knowledge  of  the  consideration  of  the  note» 
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and  of  the  alleged  fraudulent  manner  in  which  it  had  been 
obtained  from  appellee  by  the  payees  thereof,  at  the  time 
they  pipcured  the  note  to  be  assigned  to  them,  and  at  the 
time  it  was  so  assigned  to  them,  or  that  they  had  accepted 
the  assignment  of  said  note  after  its  maturity,  as  the  appel- 
lee had  alleged  in  the  third  paragraph  of  his  answer,  lliere- 
upon  the  appellants  gave  in  evidence  the  note  in  suit,  with  the 
endorsement  in  blank  of  the  payees  thereon,  without  date, 
and  rested ;  and  this  was  all  the  evidence  given  in  the  cause. 

The  couit  then,  of  its  own  motion,  gave  the  jury  the  fol- 
lowing instructions: 

^'  1st.  The  plaintiff  sues  on  a  note  alleged  to  have  been 
executed  by  defendant  to  Walker  &  Cornell,  payable  at 
the  Vincennes  National  Bank,  Vincennes,  Indiana,  and 
endorsed  to  plaintiffs.  The  defendant,  by  his  answer,  admits 
the  execution  and  endorsement  of  the  note.  This  admis- 
sion makes  out  the  plaintiffs'  side  of  the  case  and  entitles 
them  to  a  vei-dict  for  the  full  amount  of  note  and  interest, 
unless  the  defendant  has  satisfied  you  by  a  preponderance 
of  the  evidence,  that  the  material  allegations  of  the  amended 
second  paragraph  of  his  answer,  so  far  as  the  burden  of 
proof  rests  upon  him,  are  true. 

''2d.  The  defendant,  in  said  paragraph  of  answer,  al- 
leges, in  substance,  that  Walker  &  Cornell  made  an  agree- 
ment ^vith  defendant,  by  which  they  undertook  to  graft  de- 
fendant's apple-trees  with  grafts  that  would  grow  and  bear 
a  good  quality  of  fruit,  and  do  the  work  in  a  skilful  man- 
ner ;  that  the  grafting  was  done  in  an  unskilful  manner,  to 
the  injury  of  the  trees,  and  with  worthless  grafts  ;  that  the 
note  was  given  in  consideration  of  said  undertaking,  and 
plaintiffs  had  knowledge  of  these  facts  when  they  took  the 
assignment  of  the  note. 

••  3d.  It  is  not  incumbent  on  the  defendant  to  prove  that 
the  plaintiffs  had  knowledge,  when  the  note  was  endorsed 
to  them,  of  the  other  mattere  alleged  in  the  said  paragraph. 
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Upon  proof  of  those  matters,  the  burden  of  proof  would  rest 
on  plaintiffs  to  show  that  they  took  the  note  in  ignorance  of 
'  the  existence  of  those  matters.  The  plaintiffs  having  offered 
no  evidence  on  that  point,  it  will  be  the  duty  of  the  juiy  to 
consider  only  whether  there  has  been  shown  a  failure  of 
consideration,  as  alleged  in  said  paragraph  of  the  answer.  If 
there  has,  then  your  verdict  should  be  for  defendant ;  if  not, 
for  the  plaintiffs  for  amount  of  note  and  interest. 

(Signed,)  ''N.  F.  Malott,  Judge." 

These  instructions  were  duly  excepted  to  by  the  appel- 
lants, at  the  time  they  were  given.  They  wei-e  applicable  to 
the  case  made  by  the  evidence,  and  we  think  they  contain  a 
true  and  correct  statement  of  the  law  governing  this  case. 
In  Vathir  v.  Zanej  6  Grat.  246,  the  court  said :  **As  a  gen- 
eral i-ule,  the  endorsement  of  a  "negotiable  note  is  of  itself 
prima  facie  evidence  that  the  endorsee  has  paid  value  for  it. 
But  *  *  where  the  payee  has  procured  the  note  by  fraud, 
this  general  presumption  is  rebutted,  and  the  holder  can  not 
recover  without  proving  that  he  has  paid  value."  In  Rogers 
V.  Morton^  12  Wend.  484,  a  note  had  been  given  for  a  sup- 
loosed  balance  on  a  settlement  of  accounts,  which  balance 
was  shown  to  have  been  made  up,  in  part,  by  a  charge  for 
a  draft,  of  which  the  creditor  had  never  been  the  holder. 
Nelson,  J.,  said :  '*  I  am  of  opinion  that  the  facts  disclosed 
by  the  bill  of  exceptions  were  sufficient  to  throw  the  burden 
upon  the  plaintiffs,  of  showing  that  Gwathmey  was  a  bona 
Jide  holder  for  value.  A  promissory  note  impoits  a  valuable 
consideration  upon  its  face,  and  possession  is  presumptive 
evidence  of  property  rightfully  acquired ;  but  when  the  maker 
shows  that  it  was  obtained  from  him  and  put  into  circula- 
tion by  force  or  fi-aud,  all  the  above  intendments  of  law  are 
rebutted,  and  proof  becomes  necessaiy."  In  Bailey  y.  Bid- 
welly  13  M.  &  W.  73,  Parke,  B.,  said;  «*It  certainly  has 
Iieen,  aincethe  later  cases,  the  universal  understanding,  that 
if  the  note  were  proved  to  have  been  obtained  by  fraud,  or 
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affected  by  illegality,  that  afforded  a  presumption  that  the 
person  who  had  been  guilty  of  the  illegality  would  dispose 
of  it,  and  would  place  it  in  the  hands  of  another  pei*son 
to  sue  upon  it ;  and  that  such  proof  casts  upon  the  plaintiff 
the  burden  of  showing  that  he  was  a  bona  fide  indorsee  for 
value." 

This  doctrine  was  recognized,  approved  and  acted  upon 
by  this  court,  in  Harbison  v.  The  Batik  of  tiie  State  of  In- 
diana^ 28  Ind.  133.  In  that  case,  the  Bank  of  the  State, 
as  the  indorsee,  had  sued  Harbison,  as  the  drawer,  of  a  bill 
of  exchange,  and  had  obtained  a  judgment.  On  the  trial  of 
the  cause,  the  appellant  had  asked  the  court  to  give  the  jury 
the  following  instruction :  *'If  the  jury  believe,  from  the  evi- 
dence in  this  ease,  that  W.  G.  Laughery,  the  acceptor  of  the 
bill  of  exchange  in  the  complaint  in  this  case  mentioned,  ob- 
tained the  signature  of  the  defendant  James  P.  Harbison  there- 
to, as  drawer  thei*eof ,  fraudulently  and  without  any  consider- 
ation, then  tiie  plaintiff  can  not  recover  in  this  action  with- 
out showing  that  it  is  the  bona  fide  holder  of  said  bill  of 
exchange,  and  that  the  bank  paid  a  valuable  consideration 
therefor ;  and  the  mere  production  of  the  bill  of  exchange 
in  court,  and  reading  the  same  to  the  jury,  and  the  posses* 
sion  thereof  by  the  plaintiff,  is  not  suflBcient  evidence  that 
the  bank  paid  a  valuable  consideration  for  the  same ;  and 
without  such  evidence,  the  plaintiff  ought  not  to  recover  in 
this  suit,  and  the  jury  should  find  for  the  defendant."  This 
instruction  had  been  refused  below,  and  on  appeal,  in  i-efer- 
ence  to  the  instruction,  this  court  said:  "The  evidence  in- 
troduced mider  the  issues  made,  required  that  this  instruc- 
tion should  have  been  given  to  the  juiy ,  if  it  correctly  stated 
the  law,  and  we  do  not  think  its  coirectness  can  be  seri- 
ously questioned.  *  »  *  The  instruction  should  have 
l)een  given." 

So  far  as  we  are  advised,  the  doctnne  of  the  case  cited 
has  never  been  doubted  or«  questioned  by  this  court.     The 
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opinion  of  the  court  is  strongly  suppoiled  by  the  numerous 
authorities  cited  therein,  to  which  we  i-efer  without  i-e-citing" 
them.  The  case  cited,  we  think,  is  dii*ectly  in  ix)int,  and  is 
decisive  of  the  case  at  bar.  The  appellee  substantially 
alleged  in  this  case,  that  the  note  in  suit  had  been  obtained 
from  him  by  fraud  and  without  consideration,  and  his  evi- 
dence fairly  sustained  this  allegation  ;  and,  upon  this  state 
of  the  case,  we  are  of  the  opinion  that  the  appellants  could  . 
not  recover,  in  the  absence  of  any  evidence  tending  to  show 
that  they  were  bona  fide  holders  of  the  note,  for  a  valuable? 
consideration. 

The  court  did  not  eiT,  we  think,  in  overruling  the  motiooi 
for  a. new  trial. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


No.  7240. 

School  Town  of  Monticello  v.  Kendall,  Adm'b'x. 

SCHOOL  Trustees.— Pi9w<?r  to  Execute  Promissory  Note. —Town, —Corpo^  186  126 
ration. — ^The  board  of  school  tmstees  of  au  Incorporated  town  have  '  ^  ®J 
power  to  execute  a  valid  negotiable  promissory  note,  by  and  in  the  .  -^ — 9^ 
luune  of  such  trustees,  binding  upon  the  school  corporation  for  any  debt  |t&3  S84 
contracted  for  the  benefit  of  its  proi>erty. 

Same. — Contract.'-Principal  and  Agent, —Public  Agents, — Contracts  made 
by  publio  agents  stand  upon  a  different  footing  from  those  made  by 
agents  of  persons  or  of  private  corporations. 

^AlOL— School  Corporation.— A  school  town  or  township  is  a  purely  pub- 
lic corporation  and  the  tmstees  thereof  public  agents. 

^^A1IB.— IVomfasor^  Note.— Signature.— Descriptio  Persona.— A  promlssoiy 
note,  executed  upon  a  consideration  moving  only  to  the  use  and  benefit 
of  the  school  corporation  of  an  incorporated  town,  and  signed  by  the 
school  trustees  thereof  with  their  individual  names,  followed  by  their 
ofllcial  designation,  is  not  the  note  of  the  persons  whose  names  are 
al^ed  ttaiNreto,^l$tit  the  note  of  such  <Kn(tMimtfon,  and  biiMng  thereon^ 
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From  the  White  Circuit  Court. 

jD.  TutytCy  H.  D.  Pierce  and  M.  M.  SiU^  for  appellant. 
A.  W.  Reynolds  and  E.  W.  Sellersy  for  appellee. 

Woods,  J. — ^The  action  was  by  the  appellee  against  the 
appellant  upon  two  promissory  notes,  of  which  the  following 
are  copies : 

'« $100.80.  Monticello,  Nov.  18th,  1870. 

**  On  or  before  the  first  day  of  Nov.,  1871,  the  subscriber, 
i*esiding  in  Monticello,  White  county.  State  of  Indiana, 
pi'omise  to  pay  O.  P.  Baker,  or  beai-er,  one  hundred  and 
iV^  dollars,  negotiable  and  payable  at  bank,  for  value  re- 
ceived, without  any  relief  whatever  from  valuation  or  ap- 
praisement laws  until  paid.  It  is  understood  by  the  drawei-s 
and  indorsers  of  this  note,  that  they  respectively  waive  pre- 
sentment and  protest,  and  notice  of  non-payment.  If  this 
note  be  collected  by  suit,  the  judgment  shall  include  the 
reasonable  fee  for  plaintiff's  attorney. 

"H.  P.  Anderson, 
**W.  S.  Hatmond, 
*«C.  W.  Kendall, 
*' Trustees  of  Monticello  School.'* 
"174.25.  Monticello,  Ind.,  July  20th,  1871. 

**  One  year  after  date  we  promise  to  pay  to  the  order  of 
William  £.  Sanderson,  negotiable  and  payable  at  Monticello, 
Indiana,  seventy-four  and  {V^  dollars,  with  interest  at  the 
rate  of  ten  per  cent  per  annum  after  maturity,  and  with 
attorney  fees,  if  suit  be  instituted  on  this  note.  Value  re- 
ceived, without  any  relief  whatever  from  valuation  or  ap- 
praisement laws.  The  drawers  and  endorsers  severally  waive 
presentment  for  payment,  and  notice  of  protest,  and  non- 
payment of  this  note. 

**H.  P.  Anderson, 
"C.W.Kendall, 
"School  Trustees." 
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It  is  averred  in  the  complaint  that  these  notes  were  exe- 
cuted by  the  appellant,  one  for  lightning  rods  and  the  other 
for  a  policy  of  insurance  against  fire,  placed  and  written 
upon  a  school-house  of  appellant,  and  the  notes  were 
assigned  by  indorsement  to  plaintiff's  mtestate. 

Upon  an  assignment  of  error,  that  the  court  eiTed  in  over- 
ruling the  demurrer  to  the  complaint,  it  is  contended  that 
the  appellant  had  no  power  to  execute  these  notes. 

This  question  must  be  regarded  as  already  settled  by  this^ 
court  in  the  case  of  Sheffield  School  Township  v.  Andressy 
56  Ind.  157,  and  cases  cited. 

It  is  further  insisted  that  these  notes  do  not  purport  to 
bind  the  corporation,  and  must  be  regarded  as  the  notes  of 
the  individuals  whose  names  are  signed,  and  the  words 
"School  Trustees"  and  ^'Trustees  of  Monticello  School" 
must  be  treated  as  mere  desanptio  pei'sonce.  If  the  ap- 
pellant were  a  private  corporation,  there  would  be  gi'eat  force 
in  the  suggestion.  Hays  v.  O^^tcher^  54  Ind.  260.  But 
the  rule  laid  down,  and  so  well  illustrated  in  the  case  cited, 
is  not  without  exceptions.  Contracts  made  by  public  agents 
stand  upon  a  different  footing  from  those  made  by  agents 
of  persons  or  of  private  coiporations.  . 

We  quote  from  Story  on  Agency,  sections  302,  303  and 
304: 

"But  a  very  different  rule,  in  general,  prevails  in  regard 
to  public  agents ;  for,  in  the  ordinary  course  of  things,  an 
agent,  contracting  in  behalf  of  the  government,  or  of  the 
public,  is  not  personally  bound  by  such  a  contract,  even 
though  he  would  be  by  the  terms  of  the  contract,  if  it  were 
an  agency  of  a  private  nature.  The  reason  of  the  distinc- 
tion is,  that  it  is  not  to  be  presumed,  either  that  the  public 
agent  means  to  bind  himself  personally,  in  acting  as  a  func- 
tionary of  the  government,  or  that  the  party  dealing  with 
him  in  his  public  character  means  to  rely  upon  his  individual 
resi>onsibility.   On  the  conti'ary,  the  natural  presumption,  in 
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such  cases,  is,  that  the  coutiuct  wa^  made  upon  the  ci'edit* 
and  responsibility  of  the  government  itself.      *      ♦      »      » 

'*This  principle  not  only  applies  to  simple  contracts  both 
paiol  and  written,  but  also  to  mstruments  under  seal  which 
are  executed  by  agents  of  the  government  in  their  own 
names,  and  purporting  to  be  made  by  them  on  behalf  of  the 
government ;  for  the  like  presumption  prevails  in  such  cases, 
that  the  parties  contract,  not  personally,  but  mei-ely  offi- 
cially, within  the  sphere  of  their  appropriate  duties.  * 
*  *  *  So,  an  indenture  executed  between  A,  B.,  de- 
scribing himself  as  'Secretary  of  War,'  of  the  one  part, 
and  C.  D.  of  the  other  part,  for  a  demise  of  ceitain  buildings 
for  public  purposes,  and  for  a  certain  period,  and  containing 
a  covenant,  on  the  part  of  A.  B.,  to  pay  the  stipulated  rent 
during  that  period,  has  been  held  not  to  bind  A.  B.  person- 
ally ;  but  to  bind  the  government  alone. 

''The  same  principle  applies  to  the  case,  where  public  offi- 
cers, contracting  for  a  public  puipose,  afterwards,  upon  a 
settlement  of  accounts  wth  the  other  contracting  party, 
strike  a  balance,  and  in  writing  promise  to  pay  that  balance 
on  a  specific  day,  signing  their  names,  with  their  official  des- 
ignations annexed,  as,  for  example,  as  commissioners;  for. 
such  a  written  document  is  quite  consistent  with  an  mtention 
not  to  incur  any  personal  responsibility ;  but  merely  to  apply 
the  public  funds,  which  might  be  in  their  hands  at  the  time 
prescribed,  towards  the  discharge  of  the  public  debt."  See 
Story  Agency,  sec.  306,  and  Wharton's  Agency  &  Agents, 
sections  512,  513.  See,  also,  Newman  v.  Sylvestei*^  42 
Ind.  106. 

It  is  clear  that  a  school  town  or  township  is  a  purely  pub- 
lic corj^oration,  and  the  trustees  thereof  public  agents. 
These  notes,  therefore,  which  were  confessedly  executed 
upon  considerations  moving  only  to  the  use  and  benefit  of 
the  appellant,  are  binding  on  no  one  unless  upon  the  ap- 
pellant.    We   have   no   hesitation  in  holding  tliem  to  be. 
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under  the  facts  aven^d  and  ui^on  the  proof  made,  the  obli- 
gations of  the  appellant. 

The  judgment  of  the  court  below  is  affirmed  with  costs 

Petition  for  a  shearing  oveimied. 


No.  7432, 

Cassadat  et  al.  V.  The  American  Ins.  Ck). 

Foreign  Insurance  Company. — Complaint, — Supreme  CotirL^Prenimp- 
tion. — Where,  in  an  action  by  a  foreign  insurance  company  upon  a  note 
given  for  a  poUcy  of  insurance,  the  complaint  is  silent  upon  the  subject, 
the  Supreme  Court  will  presume  that  such  company  and  its  agent 
luid  complied  with  the  laws  of  this  State,  before  and  at  the  time  the 
policy  was  issued  and  the  note  in  suit  executed. 

SA^^^^ExhibUs  not  Faundatton  of  Cause  of  Action.^Semtirrer.— Plead- 
ing,--in  such  action,  neither  copies  of  the  application  for,  nor  the  iK)licy 
of  insiu-ance,  nor  the  laws  of  the  state  under  which  such  insurance 
company  is  incorporated,  filed  as  exhibits  therein,  constitute  any  essen- 
tial part  of  such  cause  of  action,  and  can  not  he  looked  to  for  the' pur- 
pose of  determining  the  sufficiency  of  the  complaint  thei^in,  on  de- 
murrer for  want  of  facts. 

Samk,^  Written  Instrumem.—Copy  of ^  when  part  of  Complaint.^Plead' 
fn^.— Under  section  78  of  the  code,  it  is*only  where  a  written  instru- 
ment is  the  foundation  of  the  cause  of  action,  that  a  copy  thereof  filed 
with  the  complaint  becomes  a  part  of  such  complaint,  without  having 
been  copied  therein. 

SA31E.— Effect  ofNon-Complianee  with  Statute. ^Comideratton  of  Note.— In 
such  action,  the  answer  therein  showed  that  the  sole  consideration  of 
the  note  in  suit  was  the  contract  of  .insurance,  and  that  such  insunmcf^ 
company  had  not  complied  with  the  requirements  of  the  act  of  Decem- 
ber 21st,  1866, 1  R.  S.  1876,  p.  504,  in  regard  to  foreign  insurance  com- 
panies. 

Held,  that  the  consideration  of  the  note  was  illegal  and  void,  and  its  pay- 
ment could  not  be  enforced  by  law. 

Variance.  —  Promissory  Note,  —  Complaint,  —  Copy,  —  Presumption.  — 
Where  a  variance  exists  between  the  description  of  the  note  In  the 
complaint,  and  the  copy  filed  therewith,  the  copy  controls,  and  will 
be  presumed  to  be  right  until  the  contrary  is  shown. 
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From  the  Vi<ro  Circuit  Court. 


T.  H,  Nelson^  /.  N.  Pierce  and  T.  W,  Harper^  for  appel- 
lants. 

M,  M.  Joab  and  0,0.  Joaby  for  appellee. 

HowK,  J. — In  this  action,  the  appellee  sued  the  appellants 
in  a  complaint  of  two  paragraphs,  upon  a  promissory  note 
executed  by  them  to  th6  appellee  as  the  consideration  of  a 
certain  policy  of  insurance  against  loss  by  fire,  issued  by  it 
to  them.  The  appellants'  demuri'er  to  each  paragraph  of  the 
complaint,  for  the  alleged  insuflSciency  of  the  facts  therein 
to  constitute  a  cause  of  action,  was  overruled  by  the  court, 
and  their  exception  saved  to  these  rulings.  .  They  then  an- 
swei^d  in  five  pai*agi*aphs ;  to  the  fourth  and  fifth  paragi*aphs 
of  which  answer,  the  appellee's  demuiTers,  for  the  want  of 
^  sufficient  facts,  were  sustained  by  the  court,  and  to  these 
decisions  the  appellants  excepted.  The  cause^  having  been 
l)ut  at  issue,  was  tried  by  the  court,  and  a  finding  was  made 
for  the  appellee  for  the  amount  due  on  the  note,  and  judg- 
ment was  rendered  accordingly. 

The  following  decisions  of  the  circuit  court  have  been  as- 
signed, as  erroi-s,  by  the  appellants,  in  this  couil: 

1.  In  overruling  their  demun^er  to  appellee's  complaint ; 
and, 

2.  In  sustaining  appellee's  demurrer  to  the  fourth  and 
fifth  paragraphs  of  their  answer. 

I.  In  their  brief  of  this  cause,  in  this  court,  the  appel- 
lants' counsel  concede  that  the  fii"st  paragi-aph  of  appellee's 
complaint  is  suflicient,  under  the  authority  of  New  Eng-- 
land  F.  &  M.  Ins.  Co.  v.  Robimon^  25  Ind.  536. 

Of  the  second  paragraph  of  the  complaint,  counsel  say : 
**  The  second  paragraph  of  complaint  shows  appellee  to  have 
been  a  foreign  corporation,  organized  under  the  laws  of  the 
State  of  Illinois ;  and  we  insist  that  this  paragraph  should 
further  show  a  compliance  with  our  law  on  the  subject  of 
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foreign  insurance  companies,  in  1  B.  S.  1876,  p.  594."  We 
deem  it  necessary  to  a  proper  understanding  of  the  questions 
presented  by  counsel,  and  of  our  decision  of  those  questions, 
that  we  should  give  in  this  connection  a  summary  at  least 
of  the  facts  alleged  in  the  second  paragraph  of  the  appel- 
lee's complaint ;  which  we  now  do,  as  follows : 

The  appellee  alleged,  in  substance,  that,  on  the  20th  day  of 
September,  1871,  and  for  a  long  time  prior  thereto,  and  at 
the  time  then  present,  the  appellee  had  been  and  was  a  cor« 
poration  legally  chartered  and  organized  under  the  laws  of 
the  State  of  Illinois,  and  a  copy  of  its  charter  was  filed  with 
and  made  a  part  of  said  paragraph ;  that,  on  the  20th  day 
of  September,  1871,  the  appellants,  through  one  George  A. 
Brown,  the  appellee's  solicitor,  made  an  application  to  the 
appellee  for  insurance  upon  his  property,  situate  in  Vigo 
county,  Indiana,  a  copy  of  which  application  was  filed  with 
and  made  a  part  of  said  paragraph ;  that,  at  the  time  said 
application  was  so  made,  the  appellants  executed  to  the 
appellee  their  said  note,  being  the  consideration  given  for 
the  insurance  to  be  issued  by  appellee  to  the  appellants,  in 
accordance  with  said  application,  to  which  the  note  was 
attached ;  that  the  application  and  note  were  forwarded  by 
said  solicitor  to  the  appellee  at  the  city  of  Chicago,  Illinois ; 
that  the  application  and  note  were  accepted  by  the  appellee, 
and  policy  No.  66,206  was  issued  by  the  appellee  to  the 
appellants,  and  duly  forwarded  to  them  at  their  residence  in 
said  Vigo  county,  by  ordinary  course  of  mail,  and  was  duly 
received  by  them  ;  that  said  policy  was  issued  at  the  appel- 
lee's office,  in  the  city  of  Chicago,  Illinois  ;  that  the  note  in 
suit,  given  as  the  consideration  for  said  policy,  was  payable 
'at  the  appellee's  office,  as  would  appear  from  the  following 
provisions  in  said  policy,  a  copy  of  which  was  filed  with  and 
made  a  part  of  «aid  paragraph,  to  wit:     *'This  policy  is 
made  and  accepted  upon  the  above  express  conditions,  and 
the  charter  and  by-laws  of  this  company,  which  are  to  be 
Vol.  72.-7 


98  SUPREME  COURT  OF  INDIANA, 

Caflsaday  et  aL  v.  The  American  Insurance  Company. 

— . 1       ■ .      ■    ■ 

resorted  to,  to  explain  the  rights  and  oblip:ations  of  the 
parties  hereto  in  all  cases  not  otherwise  specially  provided 
for,  and  which  are  hereby  made  a  part  of  this  policy ;"  and 
that  the  note  in  suit,  a  copy  of  which  .was  tiled  with  and 
made  a  part  of  said  paragraph,  was  justly  due  and  wholly 
unpaid.     Wherefore,  etc. 

There  is  no  allegation  of  fact  in  this  second  paragraph  of  com- 
plaint, which  shows  that  the  appellee, at  the  date  of  the  note  in 
suit  and  of  its  contract  of  insurance  for  which  the  note  was 
given,  had  or  had  not  complied  with  the  provisions  of  the  stat- 
ute of  this  State  approved  December  21st,  1865,  *<regulating 
foreign  insurance  companies  doing  business  in  this  State  ;  pre- 
scribing the  duties  of  the  agents  thereof  and  of  the  Auditor  of 
State  in  connection  therewith,  and  providing  penalties  for 
the  violation  of  this  act."  The  question  presented  for  de- 
cision by  the  first  alleged  en-or  seems  to  us  to  be  purely  a 
question  of  good  pleading.  For,  even  if  the  compliance 
with  the  requirements  of  the  statute  by  the  appellee  and  its 
solicitor  were  of  the  essence  of  the  contract  in  suit  and 
Indispensable  to  its  validity,  still  we  think,  that,  where  the 
'Complaint  is  silent  on  the  subject,  it  can  not  be  presumed 
that  the  appellee  and  its  agent  had  not  complied  with  the 
provisions  of  the  statute  at  the  time  of  the  execution  of  the 
contract.  In  the  absence  of  any  showing  to  the  conti*ary,  it 
seems  to  us  that  we  may  fairly  presume  that  both  the  ap- 
pellee and  its  solicitor  had  complied  with  the  requirements 
of  the  statute  before  and  at  the  time  the  policy  was  issued 
and  the  note  in  suit  was  given  therefor.  At  all  events,  we 
are  of  the  opinion  that  the  complaint  ought  not  to  be  held 
insufficient  on  a  mere  presumption  that  the  appellee  and  its 
agent  may  not  have  complied  with  the  provisions  of  the  stat- 
ute, and  certainly  the  judgment  below  ought  not  to  be  re- 
versed on  any  such  presumption.  We  ought  to  say,  i>er- 
haps,  in  this  connection,  in  the  interest  of  good  pleading 
under  the  code,  that  neither  the  api)ellants'  application,  nor 
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the  policy  of  insurance,  nor  the  laws  of  Illinois  under  which 
the  appellee  is  incorporated,  copies  of  all  Avhich,  as  exhibits, 
were  filed  with  the  second  paragraph  of  the  complaint,  were 
thereby  made  parts  of  said  paragraph  in  any  proper  or  legal 
sense.  Neither  of  these  exhibits  can  be  i-egarded  a«  consti- 
tuting any  essential  part  of  the  appellee's  cause  of  action, 
and,  under  section  78  of  the  code,  it  is* only  where  a  written 
instrument  is  the  foundation  of  the  action,  that  a  copy 
thereof  filed  with  the  complaint  becomes  a  part  of  the  com- 
plaint, without  having  been  copied  therein.  2  R.  S.  1876, 
p.  73.  It  is  now  well  settled  by  the  decisions  of  this  court, 
that  the  exhibits  thus  filed  by  the  appellee,  which  were  not 
in  any  legal  view  the  foundation  of  the  cause  of  action  sta- 
ted in  the  second  paragi-aph  of  the  complaint,  did  not  be- 
come a  part  of  said  paragraph  and  can  not  be  looked  to  for 
the  purpose  of  determining  its  sufficiency  or  insufficiency,  on 
the  appellants'  demurrer  thereto  for  the  want  of  facts,  iy- 
/fe  V.  LyOe,  37  Ind.  281 ;  The  Excelsior  Draining  Co.  v. 
Bixnmtj  38  Ind.  384;  Brooks  v.  Harris^  41  Ind.  390; 
Knight  v.  The  Flati^ock,  etc.,  Twmpike  Go.,  45  Ind.  134; 
Truebhod  v.  HoUingsworth,  48  Ind.  537  ;  Wilson  v.  Vance, 
55  Ind.  584 ;  Pollard  v.  Boioen,  57  Ind.  232 ;  Wliite  v. 
Webster,  58  Ind.  233 ;  Richardsm  v.  Jones,  58  Ind.  240 ; 
Van  Riper  v.  The  American  Central  Insurance  Co.,  60  Ind. 
123 ;  Wharton  v.  Wilson,  60  Ind.  591 ;  Wilkinson  v.  The 
City  of  Peru,  61  Ind.  1;  Way  v.  Fravel,  61  Ind.  162, 
Schoriv.  Stephens,  62  Ind.  441 ;  TJie  State,  ex  rel.,v.  Hau- 
^Vj  63  Ind.  155 ;  Monnson  v.  Fishel,  64  Ind.  177 ;  Ryan 
V.  Curran,  64  Ind.  345 ;  Locke  v.  Tlie  Merchants  National 
Bank,  66  Ind.  353  ;  Sessengut  v.  Posey,  67  Ind.  408  ;  Par-  ' 
sons  v.  Milford,  67  Ind.  489. 

Excluding  these  exhibits  from  consideration,  the  second 
paragraph  will  remain  a  simple  complaint  on  a  promissory 
note,  a  copy  of  which  is  therewith  filed.  This  note  is 
neither  dated  nor  payable  at  any  specified  place,  and  it  was 
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alleged  to  be  due  and  wholly  unpaid.  Under  the  view  we 
have  taken  of  the  second  paragraph  of  the  complaint,  it  was 
certainly  sufficient,  and  the  appellant's  demurrer  thereto,  for 
the  want  of  facts,  was  correctly  overruled. 

2.  In  the  fourth  pai*agraph  of  their  answer  to  the  com- 
plaint, the  appellants  alleged,  in  substance,  that  the  note  in 
suit  was  executed  by  them  to  the  appellee,  in  consideitition 
of  an  insurance  policy  issued  by  it  to  them ;  that  at  the  time 
the  note  was  executed,  and  the  policy  was  issued,  the  appellee 
was,  and  since  had  been,  a  foreign  insurance  company,  ex- 
isting in,  and  incorporated  under  the  laws  of,  the  State  of 
Illinois,  as  stated  in  the  second  paragraph  of  the^ complaint; 
that,  at  the  time  the  note  and  policy  were  executed,  one 
Brown  was  pretending  to  act  as  the  lawful  agent  of  the  ap- 
pellee in  the  matter  of  the  taking  of  risks,  and  the  transacting 
of  the  business  of  insurance,  for  and  in  the  name  of  the  ap- 
pellee, within  Vigo  county,  Indiana,  the  place  where  said 
note  was  executed,  and  where  the  said  policy  was  to  be  de- 
livered to  the  appellants ;  that  the  said  conti'act  of  insurance^ 
evidenced  by  said  note  and  policy  of  insurance,  was  made  by 
the  appellants  and  said  Brown,  as  the  appellee's  agent, 
whilst  said  Brown  was  acting  as  such  agent  in  the  taking  of 
risks  and  transacting  business  of  insurance  in  said  Vigo 
county,  Indiana ;  that  at  the  time  said  contract  of  insurance 
was  made,  by  and  between  the  appellants  and  said  agent,  evi- 
denced by  said  note  and  said  policy  as  aforesaid,  at  the  time 
and  place  aforesaid,  and  in  the  manner  and  form  aforesaid, 
the  appellee,  as  such  foreign  insurance  company,  and  the 
said  Brown,  as  the  agent  of  the  appellee,  when  the  said  policy 
was  issued  and  the  said  note  was  executed,  had  not  com- 
plied with  the  1st  section  of  the  act  of  December  21st^ 
1865,  by  presenting  to  the  Auditor  of  State  the  statement, 
by  obtaining  the  certificate  of  authopty,  and  by  filing  the 
same  in  the  office  of  the  clerk  of  the  Vigo  Circuit  Court,  as 
contemplated  and  required  by  said  section  and  by  law. 
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In  the  fifth  pai-agraph  of  the  answer,  substantially  the  same 
facts  are  alleged  in  bar  of  the  action  as  in  the  fourth  para- 
graph. The  only  perceptible  difference  between  the  two 
paragraphs  is,  that,  in  addition  to  the  facts  stated  in  the 
fourth  paragraph,  the  fifth  pai'agraph  of  answer  contains  the 
following  allegation :  that  it  was  expressly  agreed  and  under- 
stood by  and  between  the  appellee  and  the  appellants^  at  the 
time  the  contract  of  insurance  was  made,  evidenced  by  the 
note  and  policy,  that  the  policy  was  to  be  deli  veiled  to 
the  appellants  at  Terre  Haute,  Indiana,  and  that  the  pay- 
ment of  the  cash  pi*emium  and  the  note  in  suit  were  to  be 
made  at  the  same  place. 

We  are  of  the  opinion  that  the  court  clearly  erred  in  sustain- 
ing the  appellee's  demurrer  for  the  want  of  facts  to  each  of 
the  fourth  and  fifth  paragraphs  of  the  appellants*  answer. 
If  the  facts  stated  in  these  paragraphs  of  answer  were  true, 
And,  as  they  were  well  pleaded,  the  appellee's  demurrer  con- 
cedes their  truth,  we  think  they  constituted  a  complete  bar  to 
any  recovery  by  the  appellee  on  the  note  in  suit ;  for 
these  facts  show  that  the  note  was  given  by  the  appellants, 
and  accepted  by  the  appellee,  in  consummation  and  in  con- 
sideration of  a  contract  of  insurance  .made  in  direct  viola- 
tion of  the  express  provisions  of  a  penal  statute  of  this  State. 
In  the  1st  section  of  the  act  of  December  21st,  1865,  '^reg- 
iilating  foreign  insurance  companies  doing  business  in  this 
state,"  etc.,  it  is  provided,  **That  it  shall  not  be  la>vful  for 
any  agent  or  agents  of  any  insurance  company,  incorporated 
by  any  other  state  than  the  state  of  Indiana,  directly  or  in- 
directly, to  take  risks  or  transact  any  business  of  insurance 
in  this  State,  without  first  producing  a  certificate  of  author- 
ity fi-om  the  Auditor  of  State,"  etc.  1  R.  S.  1876,  p.  594. 
In  section  7  of  the  same  act,  it  is  also  provided  that  **Any 
person  or  persons  violating  the  provisions  of  this  act,  shall, 
upon  conviction  thereof,  in  any  court  of  competent  jurisdic- 
tion, be  fined,  in  any  sum  not  exceeding  one  thousand  dol- 
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lars,  or  imprisonment  in  the  county  jail  not  more  than  thirty 
days,  or  both,  at  the  discretion  of  the  court."  1  R.  S. 
1876,  p.  598. 

It  is  very  clear,  we  think,  that  the  allegations  of  the 
fouilh  and  fifth  paragraphs  of  answer,  in  this  case,  suffi- 
ciently show  that  the  appellee's  contract  of  insurance,  which 
constituted  the  sole  consideration  of  the  note  hi  suit,  was 
within  £he  prohibition  of  the  statute,  and  was  therefore  ille- 
gal and  void.  The  consideration  of  the  note  being  illegal 
and  void,  its  payment  can  not  be  enforced  by  law.  T/ie 
Rising  Sun  Ins.  Co.  v.  Slaughter.  20  Ind.  520 ;  Hoffman 
V.  Banksy  41  Ind.  1 ;  T/ie  Union  Central  Life  Ins.  Co.  v. 
^rhomasj  46  Ind.  44 ;  Williams  v.  Cheney^  8  Gray,  206 ; 
Buxton  V.  Hamblen^  32  Maine,  448  ;  BoutweU  v.  Fostei'y  24 
Vt.  485 ;  Brackett  v.  Hoyt,  9  Fost.  N.  H.  264 ;  JEtiia 
Insu7xince  Co.  v.  Harvey^  11  Wis.  394. 

It  was  alleged  in  appellee's  complaint,  that  the  note  in 
suit  was  payable  at  appellee's  office,  in  the  city  of  Chicago » 
Illinois  ;  but  the  copy  of  the  note,  filed  with  the  complaint, 
shows  that  the  note  was  payable  generally,  and  not  at  any 
specified  place.  Where  such  a  variance  exists  between  the 
description  of  the  note  in  the  complaint,  and  the  copy  of  the 
note  therewith  filed,  the  rule  is  that  the  copy  controls,  and 
will  be  presumed  to  be  right  until  the  contrary  is  shown. 
Mercer  v.  Hebert^  41  Ind.  459 ;  Stafford  v.  Davidson,  47 
Ind.  319  ;  Crandall  v.  The  First  National  Bank  of  Auburn^ 
61  Ind.  349. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  demur- 
rer to  the  fourth  and  fifth  paragraphs  of  answer,  and  for 
further  proceedings  in  accordance  with  this  opinion. 
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No.  7780. 

Stahl  £t  al.  V.  Hammontree. 

MoseTQAQE,'--Pleadi}ig. ^Defect  of  Title.— To  a  complaint  lor  forecloenre 
ol  a  mortgage  on  real  estate,  given  to  secure  the  payment  of  the  pur- 
chase-money, an  answer  by  the  mortgagor  alleging  a  defect  in  the 
title  is  insafficient,  whei'e  the  mortgagor  is  still  in  undisturbed  pos- 
scaelon  of  the  real  estate,  and  has  suffei'ed  no  inconvenience,  nor  been 
put  to  any  expense  by  reason  of  such  alleged  defect. 

TLE/iVJSQ,—Exhibii8  Filed,— A  paper  filed  with  a  pleading,  but  which  is 
not  the  foundation  thei-eof ,  will  not  be  considei*ed,  in  determining  the 
question  oi  the  sufiiciency  of  such  pleading. 

Samk. — An  answer  purporting  to  answer  the  entire  complaint,  but  which 
only  answers  a  pai-t,  is  insufficient. 

New  Trial.— i?ri(lenc6.--JVac«ic€.— Where  the  admission  of  evidence 
npon  a  trial  is  not  assigned  as  cause  for  a  new  tiial,  no  question  as  to 
its  admissibility  can  be  raised  in  the  Supi-eme  Court. 

From  the  Whitley  Circuit  Court. 

e/.  S.  Collins^  J.  W.  Adair  and GoUinSy  for  appel- 
lants. 

W.  F.  McNagny  audT.  i?.  MarshaUj  for  appellee. 

Elliott,  J. — Complaint  upon  notes  and  mortgage.  Ap- 
pellee recovered  judgment  below,  upon  the  notes,  and  was 
awarded  a  decree  foreclosing  the  mortgage. 

Appellants'  counsel  asseii  that  the  demurrer  ought  to 
have  been  sushiined  to  the  complaint,  because  the  notes  are 
improperly  described.  If  the  counsel  were  correct  in  their 
assumption,  they  would  be  wrong  in  their  conclusion,  for 
such  a  defect  would  not  destroy  the  entire  complaint.  But 
they  are  wrong  in  their  assumption ;  the  notes  set  out  as  ex- 
hibits con-espond  exactly  with  the  notes  described  in  the 
mortgage. 

The  appellants'  counsel  say,  and  this  is  all  they  do  say,  in 
support  of  their  second  assignment  of  error,  << Appellants 
insist  that  the  cross  complaint  is  su£Scient  to  entitle  them  to . 
the  relief  asked  for  therein." 

This  is  a  very  broad  and  general  assertion,  and,  in  strict- 
ness, ought  not  to  be  deemed  sufficient  to  require  us  to  read 
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such  a  long  and  prolix  pleading  as  the  cross  complaint  is. 
We  have  nevertheless  done  so,  and  are  unable  to  see  upon 
what  theory  it  can  be  suppoited.  Counsel  for  appellee  have 
made  no  argument  upon  it,  assuming,  as,  in  the  writer's 
opinion,  well  they  might,  that  the  appellants  having  offered 
no  argument  against  the  ruling  of  the  court,  the  appellee 
was  not  bound  to  offer  any  in  support  of  it. 

Complaint  is  made  of  the  ruling  sustaining  a  demurrer  to 
the  second  paragraph  of  the  answer.  This  answer  was  bad 
for  several  reasons.  It  is,  however,  only  necessary  to  state 
two  of  them :  ( 1st. )  It  appears  that  the  notes  and  mort- 
gage were  executed  for  purchase-money  of  the  real  estate 
mortgaged,  and  that  the  mortgagor  was  still  in  undisturbed 
possession  thereof,  and  it  does  not  appear  that  he  has  suf- 
fered any  inconvenience,  or  that  he  has  been  put  to  any  ex- 
pense,on  account  of  the  alleged  defect  in  the  titled  Mahoney 
V.  Bobbins  J  49  Ind.  146.  (2d.)  The  answer  prof  esses  to 
answer  the  entire  complaint,  and,  giving  it  the  most  favora- 
ble construction  for  appellants,  answers  only  a  part.    • 

The  fourth  paragraph  is  very  similar  to  the  second,  and  is 
bad  for  the  reasons  above  given.  The  wUI  referred  to 
therein  is  not  the  foundation  of  the  pleading,  and  we  can 
not  examine  it  in  conjunction  with  the  allegations  contained 
in  the  body  of  the  pleading. 

The  fourth  error  discussed  is,  as  counsel  state  it,  **in  ad- 
mitting in  evidence  on  the  trial  the  notes."  No  such  cause 
was  assigned  for  a  new  trial,  and  there  is,  therefore,  no 
question  as  to  the  admissibility  of  such  evidence  before  us. 

The  assignment  of  error  based  on  the  overruling  of  a  mo- 
tion for  a  new  trial  is  not  discussed,  and  we  decline,  there- 
fore, in  accordance  with  the  settled  rule,  to  give  that  assign- 
ment any  consideration. 

Judgment  affirmed. 
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No.  7827.     . 
Shin  v.  Bosart. 

Husband  and  Wife.— Contract  by  Wife  of  Insane  Husband  as  to  Her  Sep-  ^J^ 

araie  Beal  Property. ^Statute  Construed.^By  the  act  of  Mai-ch  11th. 
1861, 1  R.  S.  1876,  p.  655,  a  manied  woman  whose  husband  is  insane, 
bat  who«e  insanity  has  not  been  judicially  declared,  can  make  a  valid 
contract  concerning  her  separate  real  property. 

Pleadino. — Complaint  to  Foreclose  Mortgage, — Copy. — ^It  is  not  necessary, 
in  an  action  seeldng  only  the  foreclosure  of  a  mortgage,  to  file  there- 
with a  copy  of  the  note  secured  thereby. 

From  the  Hamilton  Circuit  Court. 

W.  A.  Kittinger  and  J.  W.  Sanahei^ry^  for  appellant. 
8.  Claypoolj  H.  C.  Newcomb  and  W.  A.  Ketchavi,  for 
appellee. 

Elliott,  J.— The  record  in  this  case  presents  a  single 
question  of  law,  and  that  question  is :  Can  a  married  wo- 
man whose  husband  is  insane,  but  whose  insanity  has  not 
been  judicially  declared,  make  a  valid  contract  concerning 
her  separate  real  property? 

The  answer  to  this  question  depends  upon  the  construction 
to  be  given  the  act  of  March  11th,  1861,  1  R.  S.  1876,  p. 
555.  The  1st  section  of  that  act,  omitting  the  enacting 
clause,  reads  as  follows:  ^'That  all  married  women,  or 
those  who  may  be  hereafter  married,  whose  husbands  are,  or 
may  be  insane,  are  during  the  continuance  of  such  insanity, 
hereby  enabled  and  authorized  to  make  and  execute  all 
such  contracts,  and  to  be  contracted  with,  in  relation  to  their 
separate  property,  as  they  could  if  they  were  unmarried,  and 
they  may  sue  and  be  sued  thereon  as  if  they  were  «ofe.'' 
The  language  used  is  comprehensive  and  explicit,  and  the 
right  to  contract  is  declared  to  exist  in  all  such  cases,  where 
the  husband  is  insane ;  there  is  not  a  word  restricting  the 
right  to  contract  to  cases  where  the  husband  has  been  ad- 
judged insane  by  a  court.  To  give  the  statute  any  such 
effect  as  that  claimed  for  it,  we  should  be  compelled  to 


106  SUPREME  COURT  OF  INDIANA, 


Shin  V,  Bosart. 


add  to  it  words  of  imixortant  meaning,  a  thing  we  have  no 
right  nor  any  inclination  to  do.  The  right  of  the /<?m6  covert 
to  make  conti^acts  concerning  her  separate  real  estate  exists 
in  all  cases  where  the  actual  fact  of  the  husband's  insanity 
exists,  no  matter  how  that  fact  is  established. 

The  object  intended  to  be  accomplished  by  the  statute  is 
obvious,  and  the  wisdom  of  such  an  enactment  very  mani- 
fest. The  reason  the  law  has  always  required  that  married 
women  should  only  contract  with  the  consent  of,  and  in  con- 
junction with,  the  husband,  is,  that  the  advice,  experience 
and  business  knowledge  of  the  latter  should  be  used  for  the 
benefit  of  the  wife,  and  to  prevent  her  from  being  drawn 
into  contracts  prejudicial  to  her  interests.  This  i*eason  can 
not  apply  where  the  reasoning  powers  of  the  husband  are 
overthrown  by  disease,  and  where,  so  far  from  being  capa- 
ble of  giving  advice,  he  is  incapable  of  thinking  natural 
thoughts. 

The  husband's  insanity  is  the  material  fact,  and  not  the 
mode  of  procedure  by  which  that  fact  is  ascertained.  The 
judgment  in  proceedings  under  the  statute  authonzing  the 
appointment  of  guardians  is  merely  one  method  of  establish- 
ing the  existence  of  mental  disease,  and  it  is  not  the  only 
method ;  nor  is  a  man  to  be  treated  as  sane  simply  because 
a  commission  has  never  declared  him  to  be  insane. 

The  appellant  insists  that  the  appellee's  complaint  is  bad, 
because  a  copy  of  the  note  is  not  set  out,  but  this  can  not 
amount  to  the  dignity  of  a  question  I'equiring  serious  com- 
ment, for  the  complaint  is  founded  solely  on  the  mortgage, 
and  seeks  only  a  decree  of  foreclosure. 

Judgment  affirmed,  with  costs. 
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The  J.,  M.  &  I.  R.  R.  Co.  v.  Lyon.  — 

Railroad, — EUling  of  Animals.— Pleading.— A  complaint  against  a  rail- 
road company  lor  the  negligent  killing  of  live-stock,  which  does  not 
Allege  that  the  killing  was  done  without  fault  or  negligence  on  the  pait 
of  plaintiff,  is  not  good  at  common  law. 

Same. — Fencing  Track.  —  In  a  complaint  against  a  railroad  company,, 
under  the  statute,  for  the  killing  of  animals,  an  allegation  that,  at 
the  place  where  the  animals  entered  upon  the  track,  the  road  was  not 
fenced,  is  sufficient;  if  it  is  not  the  duty  of  the  company  to  fence  the^ 
road  at  the  place  in  question,  such  fact  is  matter  of  defence. 

Samil.— Statutory  Liability.— Under  the  statute,  it  is  not  the  place  of  the 
killing,  that  governs  the  liability  of  a  railroad  company,  but  the  place 
of  the  entry,  of  the  animals  upon  the  track. 

From  the  Shelby  Circuit  Court. 

S.  Starmfer^  A.  Blair ^  E.  P.  i^em^and  W.  W.  Spencer y, 
for  appellant. 

A.  Major  and  8.  Maj(yi\  for  appellee. 

Woods,  J. — ^This  case  is  here  the  second  time — see  55  Ind. 
477.  The  first  error  now  assigned  brings  in  question  the- 
suflSciency  of  the  facts  averred  in  the  first  paragraph  of  the- 
complaint  to  constitute  a  cause  of  action.  This  paragraph^ 
as  now  drawn,  is  in  all  respects  essentially  the  same  as  it  was. 
on  the  former  appeal,  and  we  need  not  give  another  copy. 

For  the  same  reason  as  was  announced  before,  it  is  not  a 
good  complaint  at  common  law,  for  the  negligent  killing  of 
the  animals,  independently  of  the  statute  requiring  the 
fencing  in  of  railroads.  There  is  no  allegation  that  the 
injury  was  done  or  suffered  without  fault  or  negligence 
on  the  part  of  the  plaintiff.  The  averment  that  the  mules 
and  horse,  without  the  fault  of  the  plaintiff,  strayed  upon 
the  track  of  the  defendant's  road,  does  not,  under  the  cir- 
cumstances shown  in  the  plea,  go  far  enough  to  show  that 
the  injury  occurred  without  his  fault.  We  held  before,  that 
a  good  cause  of  action  under  the  statute  was  shown,  and  we  ' 

l>erceive  no  reason  for  changing  our  opinion,  even  if  the 
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matter  were  uot  res  adjudicata  between  the  parties.  See 
Dodge  v.  Qaylwd^  63  Ind.  365.  The  plea  as  it  now  stands 
shows,  that,  at  the  place  where  the  animals  entered  upon  the 
track,  the  road  was  not  fenced :  while  the  original  averment 
in  this  respect  was,  that  it  ''was  carelessly  and  negligently 
left  unfenced  and  unenclosed."  The  allegation  <Miot 
fenced"  is  sufficient,  and,  if  in  fact  it  was  not  the  duty  of 
the  defendant  to  enclose  the  place  in  question,  that  Avas 
matter  of  defence.  Tlie  J.^M.A  I.  R.  JR.  Co,  v.  Brevoot^t^ 
•30  Ind.  324. 

The  motion  for  a  new  trial  contains  numerous  alleged 
causes  therefor,  but  we  shall  direct  our  attention  to  such 
only  as  counsel  have  deemed  it  worth  while  at  least  to  men- 
tion in  their  brief. 

It  is  claimed  that  the  second  instruction  given  the  juiy 
was  Avrong.  The  instructions  shown  to  have  been  given  are 
not  numbered,  and  it  is  not,  therefoi'e,  manifest  that  thei-e 
was  any  error  in  this  respect.  From  the  brief,  it  is  infera- 
ble that  the  objection  was  aimed  at  the  instruction  given,  to 
the  effect  that,  under  the  statute,  it  is  not  the  place  of  the 
killing  that  governs  the  liability  of  the  company,  but  it  is 
the  place  of  entry  upon  the  railroad  track.  This  was  not 
only  correct  in  principle,  but  strictly  applicable  to  the  evi- 
•dence  in  the  case.  The  verdict,  being  based  on  the  first  par- 
agraph of  the  complaint,  must  be  upheld,  if  at  all,  not  on 
the  ground  of  the  defendant's  negligence,  but  on  the  theory 
that  the  animals  entered  on  the  track  of  the  defendant's 
railroad  at  a  point  which  could  have  been,  but  was  not, 
fenced.  The  appellant,  however,  insists  that  this  theory  is 
not  sustained  by  sufficient  evidence,  and  this  is  the  remain- 
ing question  to  be  decided. 

The  bill  of  exceptions,  in  which  the  evidence  is  brought 
before  us,  contains  a  plat  of  the  portion  of  the  road  involved 
in  the  dispute,  and  upon  an  inspection  of  this  plat,  which  is 
*hown  to  be  sufficiently  accui*ate,  and  an  examination  of  the 
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evidence,  we  are  asked  to  say  that  the  verdict  of  the  jury 
was  not  warranted  by  evidence  fairly  tending  to  support  it. 
This  we  are  not  able  to  do.  The  plat  shows  a  mile  and 
three  quarters  in  length  of  the  railroad,  lying  in  a  straight 
line  from  north  to  south,  and  including  St.  John's  Switch. 
The  south  end  of  this  portion  of  the  road  is  between  two 
pairs  of  cattle-guards,  which  are  one  mile  apart.  Just  north 
of  the  more  northern  cattle-guard,  a  county  road  coming 
from  fhe  east  crosses  the  railroad  ti*ack,  and  immediately 
after  crossing  turns  northward  at  an  acute  angle  with  the 
railroad,  and,  going  nearly  half  a  mile,  cuitcs  sharply  to  the 
eastward  and  recrosses  the  railroad  track  at  the  north  end  of  St. 
John's  Switch,  and,  **  going  east  from  the  railroad  80  or  100 
feet,  strikes  a  pike  road  which  goes  north  on  the  east  side  of 
the  railroad  some  300  yards,  where  it  again  crosses  the  rail- 
road," going  in  a  northwesterly  direction. 

The  animals  which  were  injured,  two  mules  and  a  horse,, 
strayed  from  the  home  of  their  owner  at  a  place  three  miles 
northeast  of  the  place  described,  and  were  seen  fii-st  on  the 
railroad  track  by  the  witness,  B.  F.  Connor,  at  a  point  about 
200  yards  north  of  the  north  end  of  the  switch,  designated  oi> 
the  plat  by  the  letter  **N."  From  this  point  they  were  driven 
or  fled,  before  a  freight  train  of  the  defendant,  along  the 
railroad  track,  southward  across  the  county  road  aforesaid, 
by  and  along  the  switch,  to  and  across  the  county  road 
again  to  the  first  cattle-guard,  which  they  jumped,  and  the 
freight  train  having  passed,  without  injuring,  left  them  be- 
tween the  two  pairs  of  cattle-guards,  where  two  hours  after- 
ward the  mules  were  killed  and  the  horse  injured  by  a  pas- 
senger train  and  locomotive  going  north.  During  this  two 
hours,  the  animals  had  passed  from  the  track  and  right  of 
way  ( 100  feet  wide)  of  the  defendant  into  a  four-acre  field 
of  one  Treons,  between  which  field  and  said  track  and  right 
of  way  there  was  no  fence,  but  the  right  of  way  between  the 
cattle-guards  aforesaid  and  this  field,  taken  t(^ether,  consti- 
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tuted  ail  enclosure  surrounded  by  said  cattle-guards  and  good 
fences  connected  therewith.  From  this  field  the  animals 
passed  back  upon  the  track  of  the  defendant's  road  and 
were  injured  as  before  stated.  From  the  north  end  of  the 
switch  northward  for  more  than  a  mile,  includiitg  the  point 
■"N,"  where  the  animals  .were  first  seen,  the  road  was  not 
fenced ;  this  part  of  the  road-bed,  to  within  a  short  distance 
of  the  highway  crossing  at  the  north  end  of  the  switch, being 
a  fill  as  much  as  ten  feet  high,  but  presumably  getting  lower 
as  it  approached  the  switch. 

Now,  it  is  clear  that  the  company  was  not  bound  to  cut  off 
approach  to  its  switch  and  adjacent  pens,  cribs,  loading  and 
unloading  places,  either  by  fence  or  by  cattle-guards,  but  it  is 
not  shown  that  the  portion  of  the  track,  north  of  the  county 
road  at  the  end  of  the  switch,  could  not  have  been  fenced 
-and  guarded,  without  inconvenience  to  the  company  or  to 
the  public.  One  witness  expressly  testified  that  there  was 
nothing  to  prevent  a  fence  from  being  made  and  kept  up 
there,  and  we  see  nothing  to  weaken,  much  less  to  over- 
throw, his  testimony  ;  and  it  is  on  this  part  of  the  road  the 
animals  were  first  seen,  and  the  jury  were  clearly  waiTanted 
in  inferring  that  they  entered  upon  the  track  there,  or  even 
at  a  point  further  north,  where  unquestionably  the  road 
might  have  been  fenced. 

We  say  nothing  of 'the  significance  of  the  fact,  that  before 
suffering  injuiy  the  animals  got  off  of  the  defendant's  right 
of  way  into  said  field,  and  returned  thence  to  the  track  again 
and  were  killed  or  hurt.  Leaving  this  out  of  view,  we  do 
not  consider  the  defendant  excused  from  liability  for  the 
injury  done,  because  the  animals  fled  before  one  of  defend- 
ant's trains  along  portions  of  the  track,  which  needed  not  to 
be  fenced,  and  jumi3ed  into  an  enclosure  where  they  remained 
until  killed  by  another  train  than  the  one  before  which  they 
fled.  The  injury  is  directly  traceable  to  their  getting  on 
the  track  where,  for  all  we  can  see,  and  we  presume  the  jury 
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fonnd,  it  ought  to  have  been  fenced.  In  The  Toledo ^  W. 
&  W.  R.  W.  Company  v.  HotoeU,  38  Ind.  447,  it  was 
held,  that,  '*If  stock  conies  on  to  a  road  where  it  is  the  duty 
to  fence,  and  wanders  to,  and  is  killed  at,  a  place  where  it 
is  not  the  duty  to  fence,  still  the  company  is  liable ;"  and 
afwtioTt  must  the  company  be  liable,  if  the  stock  is  driven 
before  a  locomotive  to  a  place  where  there  was  no  doty  to 
fence,  or  where  there  was  an  enclosure,  and  there  killed  or 
Injured. 
Judgment  affirmed,  with  costs. 


No.  7587. 
Irwin  et  al.  v.  The  City  of  Crawfobdsville. 

HsCBANic's  Lien.— t/ncertoin/y  of  Description  in  iVbtice.— Notice  ol  an 
intention  to  hold  a  mechanic's  lien  on  a  "part  of  lot  No.  110,"  and  the 
iminroTements  thereon,  in  a  certain  plat  of  a  city  named,  i»  inoperative 
and  void  for  uncertainty  in  the  description  of  the  part  on  which  the 
lien  was  claimed. 

Same. —  Void  Description,— Pleading,— Such  void  notice  can  not  be  made 
effective  as  a  lien  on  some  specific  portion  of  such  lot  by  averment,  that 
the  notice  was  intended  to  apply  to  such  specific  part. 

From  the  Montgomery  Circuit  Comt. 

P.  3.  Kennedy  andTF.  T,  Binish^  for  appellants. 
E.  C.  Snyder^  for  appellee. 

NiBi«ACK,  C.  J. — ^This  was  an  action  to  enforce  a  lien 
against  a  lot  belonging  to  the  city  of  Crawf ordsville  for  one 
hundred  and  eighty  thousand  bricks,  estimated  at  $1,350, 
which  tiie  plaintiffs,  Volney  Q.  Irwin  and  Tilghman  J.  Lehr, 
claimed  to  have  sold  and  delivered  to  Bobert  Alexander  and 
Benjamin  Whitset,  contractors  under  and  with  said  city,  for 
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the  erection  of  a  building  on  such  lot.     The  complaint  was 
in  four  pai*agraphs. 

Demurrers  were  sustained  to  the  first  and  fourth  para- 
gi*aphs,  and,  upon  issue  joined  upon  the  second  and  third 
]^aragraphs,  there  was  a  finding  and  judgment  for  the  de- 
fendant. 

Questions  are  only  made  upon  the  sufiiciency  of  the  first 
and  fourth  paragraphs  of  the  complaint.    Both  of  these  par- 
agraphs were  based  upon  the  following  notice  : 
**To  all  whom  this  may  concern: 

"Notice  is  hereby  given  that  the  undersigned  intend  hold- 
ing a  lien  upon  the  following  real  estate,  and  the  improve- 
ments thereon,  belonging  to  the  city  of  Crawfordsville,  de- 
scribed as  follows :  Part  of  lot  No.  110  on  the  original  plat 
of  the  city  of  Crawfordsville,  to  secure  the  payment  of  thir- 
teen hundred  and  fifty  dollars  ($1,350),  as  per  bill,  as  fol- 
lows :  For  materinl's  furnished,  180,000  bricks,  at  $7.50  per 
thousand,  $1,350. 

"Witness  our  hands  and  seals,  this  16th  day  of  October^ 
1872.  Irwin  &Lehb.'' 

Substantially  the  same  notice  was  before  this  court  in  the 
case  of  TTie  City  of  Crawfordsville  v.  Irwin  et  al.^  46  Ind. 
438,  when  it  was  held  to  be  inoperative  as  a  lien  on  any 
specific  portion  of  the  lot  named  in  it,  and  void  for  uncer- 
tainty in  the  description  of  the  part  of  the  lot  on  which  a 
lieu  was  claimed. 

The  first  and  fourth  paragraphs  of  the  complaint  in  this 
action,  each  in  a  different  form,  contain  descriptions  of  the 
l)articular  part  of  the  lot  which  was  owned  by  the  city  of 
Crawfordsville,  at  the  time  the  notice  was  given,  and  to 
which,  it  was  averred,  the  notice  was  intended  to  apply. 

In  the  case  of  HaUtead  v.  The  Board  of  Commissioners 
of  Lake  County^  56  Ind.  363,  it  was  said,  that  **When  the 
description  of  the  mortgaged  property,  contained  in  the 
mortgage,  is  so  indefinite  as  to  render  the  mortgage  inop- 
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eratjve  and  void,  no  allegatAon  in  a  cmnplaint  upon  Iftie 
mortgage  can  make  such  complaint  good." 

Tlie  rule  as  thus  laid  down  is  welL  supported  by  authority^ 
and  applies  with  equal  force  to  the  notice  of  a  mechanic's  or 
material-man's  lien  on  real  estate. 

Tte  notice  in  this  case,  being  inopemtive  and  void  as  a 
lien  upon  any  particular  piece  of  ground,  as  ^e  feel  con- 
strained  to  again  hold  it  was,  could  not  be  made  effective 
as  a  lien  on  some  speeifie  pait  of  kyt  No.  110  by  averment^ 
UmI  such  notice  was  iotended  to  apply  to  such  specific  part ; 
aj»il  it  £oUow8  that  the  court  belrow  did  not  err  in  sustaining 
demurrers  to  the  first  and  fcmrth  paragraphs  of  the  com- 
plaint. See,  ako,  Irwin  v.  ITie  City  of  Craw/ordsviUef  58 
LmI.  402. 

The  judgment  is  affirmed,  with  costs. 
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monstranoe  against  an  applleatioa  for  a  license  to  retail  intoxioalliig  ii43_204' 
liquors  has  been  struck  out  by  the  court,  and  on  leave  of  court  an 
amended  remonstrance  is  filed  over  the  objection  of  petitioner,  no 
ciuesiioB  upon  the  mling  permitting  the  fiHng  of  such  amended  re- 
Qtoostrance,  ean  be  raised  in  the  Supreme  Court,  unless  the  rejected 
remonstrance  is  properly  incorporated  in  a  bill  of  exceptions. 

Haue.— Evidenced—Negative.— Burden  of  Plroo/.— Whoever  asserts  a  right         iS  m\ 
dependent  for  its  existence  upon  a  negative,  must  establish  the  trutli         |J2  113 
of  tins  negative;  and,  when  a  person  becomes  an  applicant  for  a  license 
to  retail  intoxicating  liquors,  the  burden  is  on  him  to  prove  that  he  is 
not  In  the  habit  of  becoming  intoxicated,  and  is  a  flt  person  to  sell  in- 
toxicating liquors. 

Biu.  OP  Bxci^moMS.— General  recitals  in  a  bill  of  exceptions  can  not 
supply  the  plaoe  of  mateital  papers. 

Exceptions.— Proc^^cc.— An  exception  must  be  reduced  to  writing  at  tlie 
time  it  is  taken,  or  the  court,  at  the  time,  must  grant  a  specified  time 
!•»  reducing  it  to  writing. 
Vol.  72.-8 
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Ooodwin  v.  Smith  et  al. 

From  the  Wayne  Circuit  Court. 

D.  W.  Chambers  J  W.  0.  Bai^nard  and  F.  W.  Fitzhugh, 
for  appellant. 
J.  H.  MeUett  and  E.  H.  Bundy^  for  appellees. 

Elliott,  J. — ^The  appellant  applied  to  the  boai*d  of  com- 
missioners of  Henry  county  for  a  license  to  i-etail  intoxicat- 
ing liquors.  License  was  refused.  Appeal  was  taken  to  the 
Henry  Circuit  Court,  and  from  that  court  change  of  venue 
was  granted,  upon  the  application  of  appellant,  to  the  Wayne 
•Circuit  Court.  Trial  resulted  in  a  verdict  and  judgment  ad- 
verse to  appellant's  application. 

Two  errors  are  assigned,  and  in  these  woi-ds :  *'lst.  The 
court  erred  in  peimitting  the  appellees  to  file  their  amended 
remonstrance;  2d.  The  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial." 

The  remonstrance  filed  in  the  commissioners'  court  was 
rejected  upon  motion  of  the  appellant,  and  an  amended  one 
was  afterward  permitted  to  be  filed.  The  appellant  argues 
that  the  court  erred  in  allowing  the  appellees  to  file  an 
amended  remonstrance.  We  are  inclined  to  think  that  this 
was  not  error,  at  least  not  such  error  as  would  justify  a  re- 
versal. In  highway  cases,  the  practice  has  uniformly  been  to 
permit  such  amendments,  and  we  can  see  no  reason  why  the 
same  rule  should  not  apply  to  the  class  of  cases  to  which  the 
one  under  discussion  belongs.  Hedrick  v.  Hedncky  57  Ind. 
78 ;  Littk  v.  Tliompaon,  24  Ind.  146,  The  record  does 
not,  however,  properly  present  the  question  argued  by  coun- 
sel. The  remonstrance  rejected  is  not  in  the  bill  of  excep- 
tions. The  only  part  of  the  bill  which  touches  this  question 
is  as  follows:  *'That  after  the  court  had  sustained  the 
plaintiff's  motion  to  strike  out  the  remonstrance  filed  in  this 
cause,  and  after  said  remonstrance  had  been  stricken  out  by 
the  court,  on  the  ground  that  the  remonstrants  were  not 
voters  of  Henry  county,  the  said  remonstrants,  by  their  at- 
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torneys,  asked  leave  to  file  an  amended  remonstrance,  to  the 
filing  of  which  the  plaintiff  at  the  time  objected ;  but  the 
court,  over  the  objection  of  the  plaintiff,  permitted  said  re- 
monstrants to  file  said  remonstrance,  to  which  applicant  ob- 
jected and  excepted  at  the  time."  Under  repeated  decisions 
of  this  court,  the  bill  is  not  sufficient  to  present  the  question 
of  the  ruling  permitting  the  amendment.  As  the  original 
remonstrance  is  not  properly  incorporated  in  the  bill,  we  can 
not  determine  whether  there  was  any  material  amendment. 
Hiait  V.  Benky  64  Ind.  590.  General  recitals  can  not  sup- 
ply the  place  of  material  papers.  But,  if  we  were  to  regard 
the  original  and  amended  remonstrance  as  properly  in  the 
record,  we  should  still  be  compelled  to  hold  that  no  question 
was  properly  saved.  It  does  not  appear  that  time  was  given 
to  reduce  the  exception  to  writing,  and  it  is  well  settled  that 
an  exception  must  either  be  reduced  to  writing  at  the  time  it 
is  taken,  or  the  court,  at  the  time,  must  allow  a  specified 
time  for  reducing  it  to  writing.  The  statute  itself  is  ex- 
plicit and  ix)sitive.     2  R.  S.  1876,  p.  176,  sec.  343. 

The  question  as  to  the  sufficiency  of  the  amended  remon- 
strance, although  argued  by  counsel,  is  not  before  us.  There 
was  no  motion  or  demurrer  below  questioning  its  sufficiency, 
and  there  is  no*assignnient  of  error  here  presenting  any  such 
question. 

The  appellant's  counsel  argue  that  the  motion  for  a  new 
trial  should  have  been  sustained  because  of  an  alleged  error 
in  the  instructions  given  the  jury.  The  instruction,  of  which 
complaint  is  made,  reads  as  follows :  "To  entitle  the  appli- 
cant to  a  verdict  in  his  favor,  he  must  prove  by  a  preponder- 
ance of  the  evidence,  that  he  is  a  i>erson  not  in  the  habit  of 
l>ecoming  intoxicated,  and  that  he  is  a  fit  person  to  sell  in- 
toxicating liquors."  We  think  this  instruction  was  correct. 
The  act  in  force  at  the  time  of  the  application,  and  at  the 
time  of  the  trial,  that  of  March  17th,  1875,  declares  that 
a  license  may  be  granted  to  an  applicant  who  gives  due 
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notice  and  files  the  proper  bond,  ^^Provided^  Said  applicant 
be  a  fit  person  to  be  entrusted  with  the  sale  of  intoxicating, 
liquor,  and  if  he  be  not  in  the  habit  of  becoming  intoxicated  ; 
but  in  no  case  shall  a  license  be  granted  to  a  person  in  the 
habit  of  becoming  intoxicated."  The  language  used  is  un- 
usually emphatic.  The  repetition  of  the  provision  forbid- 
ding the  issuing  of  a  license  to  a  person  in  the  habit  of  be^ 
coming  intoxicated  emphasizes  the  intention  of  the  Legisla- 
tm*e  to  exclude  all  who  are  in  the  habit  of  becoming  intoxi- 
cated. If  these  provisions  stood  alone,  the  fair  inference 
from  the  language  used  would  be,  that  the  Legislature  meant 
that  the  applicant  should  show  himself  to  be  one  of  the  class 
of  persons  who,  of  right,  may  ask  and  receive  a  license.  The 
general  rule  is,  that  one  asking  a  right  conferred  by  statute 
must  show  himself  to  be  within  the  statute. 

The  clause  prohibiting  a  certain  class  from  receiving  li- 
censes is  twice  repeated,  once  in  the  negative  form,  '*and  if 
he  be  not  in  the  habit  of  becoming  intoxicated ;' '  again  in  the 
affirmative  foim,  ''but  in  no  case  shall  a  license  be  granted 
to  a  person  in  the  habit  of  becoming  intoxicated."  The 
first  proposition,  although  negative  in  form,  is  not  of  that 
character  which  relieves  the  petitioner  from  the  burden  and  . 
places  it  upon  the  objector.  It  is  as  easily  proved  as  its 
affirmative  converse ;  for,  by  proving  the  converse,  the  appli- 
cant is  a  man  of  habitual  temperance  in  the  use  of  intoxicat- 
ing liquors,  the  negative  is  established.  Indeed,  the  formal 
negative  is  not,  in  that  form,  susceptible  of  proof.  It  is  es- 
tablished by  proving  its  affirmative  opposite.  But  the  mere 
form  of  a  proposition  does  not  change  the  rule  as  to  the  bur- 
den. Lord  Abinger  said  upon  a  like  question :  ''Looking 
at  these  things  according  to  common  sense,  we  should  con- 
sider what  is  the  substantive  fact  to  be  made  out,  and  on 
whom  it  lies  to  make  it  out.  It  is  not  so  much  the  form  of 
the  issue  which  ought  to  be  considered,  as  the  substance  and 
effect  of  it."     Soward  v.  Leggatt,  7  C.  &  P.  613. 
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The  formal  negative  proposition  quoted  is  closely  blended 
and  interwoven  with  the  affirmative  one,  "a  fit  person  to  b^ 
entrusted  with  the  sale  of  mtoxicating  liquoi's,"  and  we  can 
not  sever  them  so  as  to  cast  the  burden  of  the  affiimative  on 
the  petitioner,  and  that  of  the  negative  on  his  adversaries. 
The  relations  of  the  two  are  so  intimate,  and  the  language 
so  emphatic,  that  it  must  be  held  that  the  burden  of  sus- 
taining both  propositions  is  upon  the  petitioner.  If  this  be 
not  the  rule,  then  the  commissioners  wonld  have  no  right  to 
exact  of  the  applicant  any  evidence  at  all,  for  it  is  now  well 
settled  that  where  a  petitioner,  or  plaintiff,  is  com])elled  to 
give  any  evidence  at  all  upon  all  of  the  material  mattere 
alleged  in  his  petition  or  complaint,  he  has  the  burden ; 
although  the  matters  which  the  other  side  must  establish  be 
far  the  more  weighty  and  more  difficult  of  proof.  Under 
the  provisions  of  the  statute,  we  should  be  bound  to  hold 
that  the  burden  was  on  the  applicant,  even  though  in  doing 
so  we  should  go  counter  to  some  general  rule  of  evidence 
obtaining  in  ordinary  cases. 

We  invade  no  genei-al  rule  of  evidence,  in  affirming  that 
the  burden  in  such  cases  as  the  present  is  on  the  petitioner. 
The  general  rule,  deducible  from  the  authorities,  may  be  thus 
stated :  Whoever  asserts  a  right  dependent  for  its  existence 
upon  a  negative,  must  establish  the  truth  of  the  negative  by 
a  preponderance  of  the  evidence.  Thii^  must  be  the  rule,  or 
it  must  follow  that  rights,  of  which  a  negative  forms  an 
essential  element,  may  be  enforced  without  proof.  This 
conclusion  would  be  both  illogical  and  unjust,  and  we  are, 
therefore,  authorized  to  infer  the  truth  of  its  converse. 
Confusion  has  arisen  from  statements  loosely  made  by  text- 
writers,  and  sometimes  by  courts  ;  but  it  will  be  found  upon 
examination,  that,  wherever  the  question  has  been  directly 
presented  and  considered  with  care,  it  has  been  uniformly 
held,  that,  wherever  the  petitioner's  right  depends  upon  the 
truth  of  a  negative,  upon  him  is  cast  the  onus  pi'obandi^ 
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except  111  cases  where  the  matter  is  peculiarly  within  the 
knowledge  of  the  adverse  party.  It  is  not  because  the  pi-op- 
osition,  that  the  defendant  has  no  license  to  retail  liquor,  is 
a  negative  one,  that  the  State,  in  prosecutions  for  violations 
of  the  liquor  law,  is  excused  from  making  proof  thereof, 
but  because  the  fact  is  one  peculiarly  within  the  knowledge  of 
the  accused.  The  case  of  Shearer  v.  The  Statey  7  Blackf . 
99,  puts  the  rule  upon  the  ground  that  the  matter  is  one 
peculiarly  within  the  knowledge  of  the  accused.  An  exam- 
ination of  the  authorities  there  cited  will  show  that  the  doc- 
trine cannot  be  sustained  upon  any  other  ground.  There 
are  many  cases  declaring  a  doctrine  different  from  that  of 
our  court  as  declared  in  SJiearen^w.  Tlie  State.  The  conflict 
in  the  authorities  is  sharp,  and  it  may  be  said  of  them,  as  it 
was  said  of  the  troops  of  some  of  the  European  nations, 
"that  they  fight  on  both  sides."  1  Greenl.  Ev.,  13th  ed., 
sec.  79,  n ;  1  Whart.  Ev.,  sec.  368. 

Among  the  cases  applying  the  general  rule,  substantially 
as  we  have  stated  it,  that,  where  a  negative  is  essential 
to  the  existence  of  the  right,  the  party  claiming  the  right 
has  the  burden,  are  those  holding,  that,  in  actions  for  mali- 
cious prosecutions,  the  plaintiff  must  prove  that  there  was< 
no  probable  cause.  Smith  v.  Zent^  59  Ind.  362  ;  Carey  v. 
Sheets,  67  Ind.  375;  Cummings  v.  Parks,  2  Ind.  148;  2 
Greenl.  Ev.,  sec.  454.  The  same  rule  applies  where  the  plain- 
tiff sues  for  injuries  arising  from  negligence  in  leaving  dan- 
gerous excavations  without  protecting  barriers ;  and  it  also 
applies  in  all  cases  where  the  claim  is  fomided  on  a  breach  of 
duty  in  not  repairing  highways,  for,  in  all  such  cases,  a  neg- 
ative must  be  established.  This  is  the  rule  in  cases  where  the 
question  is  one  of  mutual  negligence ;  the  evidence  must 
establish  the  negative  proposition,  that  his  own  negligence  did 
not  proximately  contribute.  Hale  v.  Smith,  78  N.  Y.  480  ; 
Shearman  &Redf .  Negligence,  sec.  12.  In N^ash  v.  Hall,4:  Ind. 
444,  it  was  held,  that,  where  a  bill  alleged  that  *'the  defendant 
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in  the  suit  did  not  make  a  tender^ of  a  deed/'  the  burden 
was  on  the  plaintiff.  In  that  case,  it  was  said:  *' Where 
the  plamtiff  grounds  his  right  of  action  on  a  negative  alle- 
gation, the  establishment  of  which  is  an  essential  element  in 
bis  case,  he  is  bound  to  prove  it,  though  negative  in  its 
terms."  The  case  of  Smith  v.  Bettger^  68  Ind.  254,  pro- 
ceeds upon  the  same  geneml  doctrine ;  for  it  is  there  held 
that  one  who  relies  upon  the  negative  allegation,  that  a  nego- 
tiable promissory  note  was  not  taken  in  payment  of  a  pre- 
cedent debt,  must  prove  his  allegation.  Where  the  action  is 
against  a  tenant,  and  the  breach  assigned  is,  that  he  did  not 
repair,  the  onus  is  upon  the  plaintiff.  Doe  v.  RowlandSy  9 
C.  &  P.  734 ;  Belches'  v.  Mcintosh,  8  C.  &  P.  720 ;  Oroft  v. 
Lumley,  6  H.  L.  C.  672.  The  rule  under  mention  is  as  old 
as  the  case  of  Berty  v.  Dormer,  12  Mod.  526,  where  it  was 
recognized  and  enforced  by  Ch.  J.  Holt.  In  Conyers  v.  77^e 
State^  15  Am.  Rep.  686,  it  was  held  that  the  State,  in  a  pros- 
ecution for  suffering  a  minor  to  play  a  game  of  billiards, 
without  the  consent  of  his  father,  must  prove  the  negative 
proposition,  that  the  father  did  not  consent.  The  Supreme 
Court  of  Illinois,  in  the  case  of  Beardstown  v.  Virginia^  76 
111.  34, 44,  held  that  the  buixlen  of  proving  that  a  man  was  not 
a  legal  voter  rested  on  the  party  asserting  the  proposition. 
Without  commenting  upon  them,  we  cite,  as  sustaining  the 
view  we  have  taken,  the  following  cases :  Williams  v.  The 
East  India  Co.,  3  East,  192  ;  Sissons  v.  Dixon,  5  B.  &  C. 
758  ;  Rodwdl  v.  Redge,  1  C.  &  P.  220 ;  Ridgway  v.  Ew- 
fjank,  2  Moody  &  R.  217  ;  Smith  v.  Davies,  7  C.  &  P.  307. 
A  familiar  class  of  cases,  in  which,  indeed,  the  rule  is  so 
often  applied  that  its  application  suggests  no  thought  of  any 
general  doctrine  to  the  contrary,  is  that  class  represented 
by  actions  for  a  breach  of  warranty  as  to  the  soundness  of 
some  article  of  personal  property.  In  this  large  class  of 
cases,  the  miquestioned  rule  is,  that  the  plaintiff  must  prove 
the  negative  proposition,  that  the  thing  warranted  to  be 
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sonoxi  was  iiol  souvict..  Other  iUiiAtratioiid  of  ihe  reeoghi- 
tmi  and  enforcement  ef  tke  rule,  as  stated  by  us,  mfght  be 
giveft,  but  we  think  it  nnneoessarj  to  prolong  this*  opinimi 
by  adding  cases  or  illustrations. 

It  is  to  he  observed,  that  we  are  not  considering  how  much 
evidence  is  required,  where  the  allegation  sought  to  be  estab- 
lished  is  a  negative,  but  the  question  we  are  considering  is, 
who^  must  prove  1^  negative?  The  party,  by  whom  rt  is 
asserted  in  such  a  case  as  the  present,  is  in  a  mudk  better 
sitsation  to  establish  the  negative,  than  his  adversaries  are  to 
establish  its  affirmative  converse ;  for  his  habits  and  his  man^ 
ner  of  life  are  better  known  to  himself  than  to  anybody  else. 
He  knows,  better  than^ny  one  else,  those  who  are  acquainted 
with  his  character  and  habits,  and  knows,  therefore,  where 
to  obtain  witnesses  who  possess  the  proper  knowledge.  It 
is  no  hardship  to  impose  upon  such  a  person  the  burden  of 
proving  a  negative,  upon  which  he  grounds  the  right  he  asks 
the  court  to  vindicate  by  its  judgment. 

Judgment  affirmed,  at  costs  of  appellant. 


Ko.  73S0. 
SpICBR  et  AL.  V,  HOCKMAN,  Adm'R. 

Decedents^  Estates.— .ic^ton  to  set  aside  Final  SeUlement.^StatHte  of 
Limttations.'— An  action  to  set  aside  a  final  settlement  of  an  estate  for 
fi'and  or  mistake  must  be  brought  within  three  years  after  the  ftnaleettle- 
ment  is  made,  under  the  statute  authorfeing  such  an  action,  amd  it  doss 
not  fall  within  any  of  the  provisions  of  the  general  statute  of  limita- 
tions. 

Bamh.-— Interest  of  PlahUiff.  — Pleading. --In  such  action,  the  plaintiff 
must  show  tliat  he  had  such  an  interest  in  dte  estate  as  caised  htm  to 
be  inim*ed  by  the  mistake  or  fraud  complained  of. 

Guardian  and  Wauv,— Marriage  of  Female  Ward,— Upon  the  maniage 
of  a  female  ward,  and  the  consequent  maturity  of  her  claim  for  a  set- 
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ttemtnt  with  her  ipiardtea,  the  fidueiary  relatloii  of  Bueh  gutrdiftA 
ceases,  and  he  becomes  simply  her  debtor  for  tlie  balance  of  her  means 
in  his  hands  not  accounted  for. 

From  the  Shelby  Circuit  Court* 

G.  TT.  Wnght,  J.  F.  WHght,  T.  B.  Adams  and  L.  T. 
MicheneTf  for  appellants. 
J.  B.  McFadden  and  J.  W.  TomHnmny  for  iq)pellee. 

N1BLAGIC9  C.  J. — ^This  was  an  action  to  set  aside  the  final 
settlement  of  an  estate.  The  complaint  stated  that  Thomas 
A.  McFarland  was  aj)pointed  guai*dian  of  Charlotte  Spicer, 
one  of  the  plaintiffs ;  that  personal  estate  came  into  his 
hands  as  such  guardian,  of  the  value  of  $1,000 ;  that  in  1861 
the  said  Charlotte  intermarried  with  Heuben  Spicer,  her 
€0-plaintiff ;  that  in  1864  McFarland  died  without  making 
settlement  of  such  guardianship ;  that  soon  afterward  one 
Montgomery  became  administrator  of  McFarlaiid's  estate ; 
that  afterward  Montgomeiy  made  a  report  to  the  proper 
court,  showing  a  balance  in  the  hands  of  McFarland,  as  sueh 
gaardian,  of  $1,000,  which  report,  and  all  the  papers  per- 
taining to  such  guardianship,  had  been  destroyed  by  fire ; 
that  Montgomery  aftei-ward  died  without  accounting  to 
said  Charlotte,  and  without  settling  the  estate ;  that  after- 
ward James  T.  Hockman  was  appointed  administrator  of 
the  estate  of  McFarland  remaining  unadmiiiistered ;  that 
the  said  Hockman  failed  and  refused  to  pay  the  claim  due 
to  the  said  Charlotte  from  said  estate,  and  colluded  and 
conspired  with  one  William  C.  Miller,  who  had  become  the 
purchaser  of  the  real  estate  of  which  McFarland  died  seized, 
to  cheat  and  defraud  the  said  Charlotte  and  other  creditors, 
by  making  a  false  report  as  to  the  amount  of  money  exi^ended 
in  paying  off  the  debts  and  charges  against  the  estate  ;  that 
the  said  Hockman  had  made  a  pretended  final  report  of  the 
condition  of  said  estate  in  his  hands,  and  had  obtained  an 
order  of  court  declaring  the  estate  finally  settled  and  dis- 
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charging  him  from  his  trust,  and  that  the  claim  of  the  said 
Charlotte  was  due  and  pending  at  the  time  of  such  pretended 
final  settlement. 

The  defendant  answered : 

1.  In  general  denial ;  \ 

2.  That  the  cause  of  action  did  not  accrue  within  six 
years  before  the  commencement  of  the  suit. 

The  plaintiffs  demurred  to  the  second  paingi-aph  of  the 
answer,  but  their  demurrer  was  overruled,  and  they  replied 
in  denial.  At  the  request  of  the  defendant,  the  court  made 
a  special  finding  of  the  facts.  The  material  facts  found 
by  the  court  may,  ui  general  terms,  be  stated  as  follows : 

That  the  said  Thomas  A.  McFarland  was  ap})ointed  guar- 
dian of  the  person  and  estate  of  the  plaintiff  Charlotte  Spicer> 
who  was  at  the  time  a  minor ;  that  the  said  Charlotte  in  1861 
intermarried  with  her  co-plaintiff,  Reuben  Spicer,  who  was 
still  her  husband  ;  that  in  July,  1864,  McFarland  died  \vith- 
out  having  finally  settled  his  trust  as  such  guardian  ;  that 
afterward,  in  the  same  year,  John  L.  Montgomery  was  ap- 
pointed administrator  of  his  estate  ;  that,  while  Montgomery 
was  acting  as  such  administrator,  he  filed  in  the  clerk'^ 
office  of  Shelby  county  an  account  of  the  condition  of  the 
fund  in  the  hands  of  the  said  McFarland,  as  the  guardian  of 
the  said  Charlotte  Spicer,  showing  a  balance  due  to  the  said 
Charlotte,  which  report  was  afterward  approved,  and  a 
record  of  such  approval  was  made,  but  the  report  was  not 
entered  of  record ;  that  afterward  all  the  papers  pertaining 
to  said  guardianship  were  destroyed  by  fire  ;  that  on  the  1st 
day  of  January,  1868,  the  said  Montgomery,  as  such  ad- 
ministnitor,  and  the  said  Charlotte,  made  a  canvass  of  the 
amount  due  her,  the  said  Charlotte,  and  found  that  the 
estate  of  McFarland  owed  her  the  sum  of  $300.00,  which, 
with  interest,  amounted  to  $485.00  at  the  time  of  the  trial ; 
that  the  said  Montgomeiy  died  in  March,  1871,  without  hav- 
ing^ settled  said  estate,  and  without  having  paid  any  part  of 
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the  money  due  from  the  estate  to  the  said  Charlotte ;  that 
afterward,  in  the  last  named  year,  the  defendant,  JsCmes  T. 
Hockman,  became  the  administrator  of  the  estate  of  McFar- 
land  remaining  unadrainistered,  but  tiled  no  inventory  of 
the  assets  which  came  into  his  hands ;  that  one  William  C. 
Miller  had  in  the  mean  time  become  the  owner  of  all  the  real 
estate  of  which  McFarland  died  seized,  subject  to  the  pay- 
ment of  all  the  debts  and  charges  agains^t  his,  the  said 
McFarland's,  estate ;  that,  in  his  final  settlement  of  the  estate, 
Hockman  chained  himself  with  the  sum  of  $3,500.00  as  re- 
ceived from  said  Miller;  that  said  sum  was  made  up  by 
Miller  by  vouchers  turned  over  to  Hockman  on  claims  against 
the  estate  for  the  full  amounts  due,  which  claims  he,  said 
Miller,  had  purchased  of  the  <jlaimants  for  fifty  cents  on  the 
dollar,  and  in  some  cases  less ;  that  Hockman,  in  his  final 
settlement,  obtained  credit  for  the  full  amounts  puri)oi'ting 
to  be  covered  by  such  vouchers ;  that  in  187H  Hockman,  as 
such  administrator,  made  a  final  report  to  the  Shelby  Circuit 
Court,  and  procured  an  order  declaring  the  estate  finally 
settled  and  discharging  him  from  his  said  trust ;  that  the  said 
Charlotte's  claim  matured  on  the  2d  day  of  February,. 
1863,  but  that  she  never  filed  the  same  against  McFarland's 
estate,  and  that  such  claim  was  neither  a  judgment  nor  mort- 
gage lien  against  the  property  of  McFarland  ;  that  the  said 
Hockman,  while  acting  as  the  administrator  of  McFarland,. 
had  no  actual  knowledge  of  the  said  Charlotte's  claim. 

Fi*om  these  fact?,  the  couii  came  to  the  conclusion  that  the 
plaintiffs  had  not  shown  such  an  interest  in  the  estate  of 
McFarland  as  was  necessary  to  entitle  them  to  prosecute  thi.s 
action,  and  rendered  judgment  in  fa  von  of  the  defendant. 

Errors  are  assigned  upon  the  ovenniling  of  the  demun-er 
to  the  second  paragraph  of  the  answer,  and  upon  the  conclu- 
sion of  law  at  which  the  court  arrived  fi'om  the  facts  as  above 
set  forth. 

The  second  pai'agraph  of  the  answer  was  evidently  inap- 
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plieable  to  the  ease  attempted  to  be  made  by  the  complaint. 

The'complaiiit,  in  legal  effect,  asked  to  have  the  final  set- 
tlement of  McPariand's  estate  set  aside  for  fraud,  which,  it 
was  charged,  had  entered  into  and  vitiated  such  final  settle- 
ment, without  any  reference  to  the  time  at  which  the  plain- 
tiffs* claim  against  the  estate  may  have  matured. 

Such  actions  are  limited  to  three  years  after  the  final  set- 
tlement is  made,  by  the  section  of  the  statute  which  author- 
izes them  to  be  prosecuted,  and  hence  do  not  fall  within  any 
of  the  pi-ovisions  of  the  general  statute  of  limitations.  2  R.  S. 
1876,  p.  537,  sec.  116;  Pottery.  Smith,  36Ind.  231. 

The  court,  therefore,  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  answer. 

Section  116,  «(pra,  provides  that  any  person  interested  in 
an  estate  may  have  the  final  settlement  of  such  estate  set 
aside,  for  mistake  or  fi-aud,  at  any  time  within  three  years. 
It  is  not  enough,  therefore,  that  there  was  mistake  or  fraud 
in  the  final  settlement,  in  order  to  have  it  set  aside.  The 
plaintiff  must  also  be  shown  to  have  had  such  an  interest 
in  the  estate  as  caused  him  to  be  injured  by  the  mistake 
or  fraud  complained  of.  The  Pennsylvania  Company  v. 
Hensil,  70  Ind.  569.  As  has  been  seen,  the  court,  in  this 
case,  found  that  the  plaintiffs  never  filed  their  claim  against 
the  estate  of  McFarland ;  that  no  such  record  of  the  claim 
had  been  made  as  was  necessary  to  charge  Hockman  with 
constructive  notice  of  its  existence,  and  that  Hockmau  had 
no  actual  knowledge  of  such  claim,  prior  to  his  final  settle- 
ment of  the  estate. 

Upon  the  facts  thus  found,  we  think  the  court  did  not 
err  in  coming  to  the  conclusion,  that  the  plaintiffs  had  failed 
to  show  such  an  interest  in  the  estate  as  entitled  them  to 
have  the  final  settlement  set  aside,  however  mistaken  or 
fraudulent,  in  the  abstract  sense,  or  as  against  the  rights  of 
others,  such  settlement  nmy  have  been. 

As  it  was  made  to  iijipear  aflirmatively,  that  the  plaintiffs 
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failed  in  this  action,  not  because  of  any  question  ariaing- 
opon  some  statute  of  limitations,  but  for  want  of  such  an 
interest  in  the  estate  of  McFarland  as  was  requisite  to  main* 
tain  it,  we  are  of  the  opinion  that  the  error  of  the  court  in 
overruling  the  demurrer  to  the  second  paragraph  of  the  an- 
swer was  a  harmless  error,  for  which  the  judgment  ought 
not  to  be  reversed. 

But  the  appellants  contend  that  as  McFi^rlaod  was,  by 
reason  of  his  guardianship,  the  trustee  of  the  said  Char* 
lotte,  it  became  the  duty  of  the  appellee,  Hockman,  to  account 
to  her  for  what  McFarland  owed  her  without  the  necessity 
of  filing  a  formal  claim  against  the  estate.  We  are,  unable, 
however,  to  see  any  good  reason  for  the  distinction  contended 
for.  After  the  maiTiage  of  the  said  Charlotte,  and  the  matu- 
rity of  her  claim  for  a  settlement  which  followed  her  mar- 
riage, the  fiduciary  relation  of  McFarland  ceased,  and  he 
became  thereafter  a  debtor  sim{)ly  for  the  balance  remain- 
\rxf^  in  his  hands  not  previously  accomited  for.  Ai^eU  on 
Limitations,  sec.  178.. 

The  judgment  is  affirmed,  with  costs. 


No.  7505. 
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shipL. — Fraudulent  Bepresentatiotis, — Instructioiu. —Parol  Evidence,'— In  an 
action  upon  a  pi'omissor}'^  note  ^ven  for  an  intei*est  in  a  partnership, 
the  answer  therein  aUege<1  fraudulent  representations  as  to  the  Value  of 
die  Steele  owned  by  the  ftrm,  as  to  the  amount  of  notes  and  accounts 
due  thereto,  as  to  the  solvency  of  its  debtors  and  the  amount  of  its 
liabilities.  Upon  the  trial  the  plaintiff  was  permitted  to  hitroduce  evi- 
dence as  to  the  value  of  the  good- will  of  such  flnn. 
MM^,  that  there  was  no  issue  upon  the  value  of  such  good-will,  and  that 
the  admission  of  testimony  in  relation  thereto  was  erroueons. 
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Held,  also,  that  proof  of  the  value  of  such  good-will  did  not  tend  to  dis- 
prove the  existence  of  the  facts  i*elied  upon  as  a  defence  to  the  Uctlon. 

Held,  also,  that  It  was  erroneous  In  such  case  to  instinct  the  juiy,  that,  if 
they  believed  such  conti-act  was  in  \%Titing,  they  should  look  to  its  con- 
tents alone  for  the  terms  and  conditions  thereof,  and  to  disregard  any 
parol  evidence  different  therefrom. 

Ky  iDENCE..—Admi88ibilUy  ofPargl  Evidence  to  show  Fraud  as  against  Written 
Contract, — ^Evidence  tending  to  show  fraud  is  admissible  In  cases  where 
fraud  is  the  issue,  although  it  may  vaiy,  add  to  or  contradict  the  terms 
of  a  written  instrument. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  G.  Skirts  and  W.  B.  Fertig,  for  appel-. 

lants. 

J.  W,  Evans  and  R.  JR.  Stephenson,  for  appellee. 

Elliott,  J.-^The  appellant  William  H,  Hines  bought 
from  the  appellee  a  one-third  interest  in  a  partnership  busi- 
ness conducted  under  the  name  of  Devinney,  Elmore  & 
Driver,  and  in  payment  executed  three  promissory  notes, 
upon  which  the  appellant  William  Hines  became  surety.  Re- 
covery was  had  upon  the  last  of  the  three  notes,  and  this 
appeal  brings  before  us  the  question  whether  any  available 
errors  were  committed  during  the  progress  of  the  trial. 

The  defence  of  appellants  was  stated  in  an  answer  of 
three  paragraphs.  The  first  alleging  that  the  appellee  made 
false  and  fraudulent  representations,  (1st)  as  to  the  value  of 
the  stock  of  goods  owned  by  the  finii ;  (2d)  as  to  the 
amount  of  notes  ^nd  accounts  due  the  firm  ;  (3d)  as  to  the 
solvency  of  the  debtors  of  said  firm  ;  (4th)  as  to  the  amount 
of  the  liabilities  of  said  firm.  The  second  pai-agi-aph  alleges 
a  warranty  covering  the  matters  above  mentioned ;  and  the 
third  is  substantially  the  same  as  the  second. 

One  of  the  causes  assigned  in  the  appellants*  motion  for 
a  new  trial  is  the  ruling  of  the  court,  pennitting  Elmore, 
Driver  and  Devinney,  witnesses  introduced  by  appellee,  to 
testify,  as  to  the  value  of  the  good-will  of  the  finn  business 
of  the  film  of  Devinney,  Elmore  &  Driver.     There  was  no 
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issue  upon  the  value  of  the  good-Avill,  nor  was  there  any 
evidence  upon  that  subject  adduced  by  the  ai)pellants.  The 
testimony  offered  by  appellants  was  directed  entirely  to  the 
representations  charged  by  the  answer  to  have  been  fmudu- 
lently  made,  and  no  question  was  made,  or  suggested,  as  to 
the  general  value  of  the  business.  The  appellants  were  en- 
titled to  receive  from  the  appellee  what  they  had  purchased, 
and  were  also  entitled  to  insist  that  the  condition  of  part- 
nership affairs,  as  to  the  liabilities  of  the  firm  and  the  sol- 
vency of  its  debtors,  was  substantially  as  represented,  and 
it  was  no  answer  to  prove  that  they  got,  in  addition  to  the 
stock  of  goods  and  claims,  something  more  in  the  shape  of 
a  good-will.  The  question  was  not  what  was  the  value  of 
that  Avhich  the  appellants  got,  but  did  they  get  that  for 
which  they  contracted?  Proving  that  the  appellants  got 
the  good-will  of  the  business,  and  that  it  was  of  value, 
did  not  tend  to  disprove  the  existence  of  the  facts  relied 
u[>on  as  a  defence  to  the  action.  The  appellee  argues,  *'that, 
for  the  puipose  of  corroborating  the  bona  fides  of  the  trans- 
action, we  should  be  alloAved  to  show  anything  that  would 
tend  to  increase  the  value  of  the  consideration  of  the  note 
in  suit,  the  same  as  the  appellant  would  be  allowed  to  show 
anything  to  diminish  it."  This  argument  is  fallacious.  The 
assumption,  that  the  appellants  might  have  shown  anything 
tending  to  diminish  the  value  of  the  consideration.  Is  far 
from  connect,  for  the  appellants  would  not  have  had  any  right, 
under  the  issues,  to  have  given  a  syllable  of  testimony  as  to 
the  value  of  the  good-will. 

The  appellants  were  entitled  to  the  benefit  of  their  bar- 
gain, and,  if  the  appellee  voluntarily  included  in  the  sale  good- 
will of  value,  he  can  not  excuse  the  making  of  fraudulent 
representations  as  to  other  matters,  by  evidence  of  the  value 
of  that  good- will.  It  is  true  that  good-will  is  property,  and 
that  it  may  have  an  appreciable  value,  but  it  does  not  follow 
from  this  that  one  who  has  induced  another  to.  enter  into  a 
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contract  upon  the  faith  of  representations  as  to  the  value  of 
goods,  as  to  the  solvency  of  debtors,  and  the  amount  of  lia- 
bilities, may,  when  called  to  account  for  sudi  representa- 
tions, excuse  himself  upon  the  ground  that  some  part  of  the 
property  embraced  in  the  sale  was  of  much  greater  value 
than  that  at  which  the  paities  estimated  it.  The  trial  court 
erred  in  admitting  this  evidence. 

The  court,  upon  appellee's  motion,  gave,  among  others^ 
the  following  instruction  : 

''4th.  If  you  believe  from  the  evidence,  that  the  contract 
between  the  plaintiff  and  William  Hines,  Jr.,  was  reduced 
to  writing,  then  you  will  look  to  the  contents  of  that  wilting 
alone  fo^  the  terms  and  conditions  of  the  contract,  and  wil) 
entirely  disregard  any  parol  statements  that  may  have  been 
proved  different  from  the  contents  of  the  written  contract." 

This  instruction  was  erroneous.  The  clause  directing  the 
jury  to  entirely  disi*egard  any  parol  statements  different 
from  the  provisions  of  the  contract  was,  under  the  issuer 
and  the  evidence  in  this  case,  entirely  too  broad.  The  jury 
must  have  understood  from  this  instruction  that  they  were 
to  give  weight  only  to  such  parol  evidence  as  con^spouded 
with  ihe  terms  of  the  written  contract,  an|d  this,  in  case^ 
where  fraud  is  the  issue,  is  plainly  not  the  law.  It  is  an  el- 
ementary doctrine,  eveiy where  recogiiized  by  common-law 
courts  as  well  as  by  courts  of  equity,  that  evidence  tending 
to  show  fraud  is  admissible  in  cases  where  fraud  is  tl^e  issue, 
although  it  may  vary,  add  to,  or  contradict  the  terms  of  the 
written  contract.  1  Wharton  on  Evidence,  sec.  931 ;  1 
Greenleaf  on  Evidence,  sec.  284;  1  Story  on  Equity,  sec. 
200  ;  Chitty  on  Contracts,  119  ;  Gattingy.  Newell,  9  Ind.  672. 

In  the  first  instiniction  given  by  the  court,  the  jury  were 
told  that,  if  the  contract  between  the  parties  was  reduced 
to  writing,  ^then  the  law  presumes  that  the  writing  con- 
tained the  whole  contract,  and  you  will  disregard  any  evi- 
dence tending  to  pi\>ve  that  there  was  a  parol  contemi>oi*a- 
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neoos  contract ;"  and,  taking  this  instruction  in  diiniiection 
with  the  fourth,  it  is  very  evident  that  the  case  was  put  to 
the  jury  upon  an  erroneous  theory.  The  first  instruction  as- 
serted an  abstract  proposition  of  law  correct  enough  in  the 
proper  case,  and  not,  considered  apart  from  the  fourth,  er- 
roneous in  the  present ;  but,  when  taken  in  conjunction  with 
'  the  latter,  as  must  have  been  done  by  the  jury,  a  \^Tong  rule 
was  declared,  and  the  minds  of  the  jurors  guided  to  an  erro- 
neous conclusion.  The  effect  of  these  instructions  was  to 
shut  out  all  parol  evidence^and,  in  such  a  case  as  that  under 
consideration,  a  rule  more  flatly  and  directly  opposed  to  the 
coiTect  one  could  not  well  be  imagined. 

The  counsel  for  appellee,  in  defence  of  the  fourth  instruc- 
tion, say :  ''Under  the  issues  made  by  the  second  pai*agi*aph 
of  the  answer,  which  was  a  breach  of  warranty,  the  instruc- 
tion was  proper.  It  was  eminently  proper  to  tell  the  jury,  if 
there  was  no  wan*anty  expressed  in  the  written  contract,  the 
defendants  could  not  prove  a  parol  warranty."  Unfortu- 
nately for  the  appellee's  argument,  the  court  did  not  say  a 
word  about  a  warranty,  but,  by  its  instructions,  excluded 
from  the  consideration  of  the  jury  all  parol  evidence.  The 
jury  were  not  told  that  parol  evidence  should  be  excluded 
from  their  considei-ation  upon  any  one  branch  of  the  case, 
but  they  were  told  that  '*any  parol  statements"  different 
fi'om  the  provisions  of  the  contract  ^^mttst  be  entirely  dis^^e^ 
garded.'^ 

Other  questions  are  discussed,  but,  as  there  must  be  another 
trial,  we  think  it  unnecessary  to  consider  them.  We  can 
not,  however,  refrain  from  adding  that  the  instructions, 
taken  as  a  whole,  are  confused  and  incomplete,  and  greatly 
need  remodelling.  We  can  not  say  that  the  defects  are  here 
available  as  error,  because  appellants  did  not  ask  fuller  and 
more  complete  instructions  upon  the  material  points,  and  no 
exceptions  were  so  reserved  as  to  bring  the  questions 'prop- 
erly before  us. 

Vol.  72.-9 
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Judgment  reversed,  at  the  costs  of  the  appellee ;  cause 
remanded  with  instructions  to  sustain  appellants'  motion  for 
a  new  trial. 


No.  7182. 


\m  604  Hazzard  et  al.  v.  The  Citizens  State  Bank. 

Promissory  Note. — Becourse  of  Etidorsee  against  Endorser  for  Loss  in 
Suit  by  tTSmry.— Where,  in  an  action  by  the  endoraee  against  tlie  maimer 
of  a  promissoiy  note,  the  latter  successfully  pleaded  usur>'  as  to  a  part 
thei'eof ,  such  endorsee  may  recover  from  the  endoi'ser  the  loss  so  sus- 
tained. 

Same. — Notice  to  Endorser  by  Endorsee.— Demand.— U^  in  such  action,  the 
endorser  is  notified  of  its  pendency  and  of  the  plea  therein,  and  fails 
to  appear  or  assist,  suit  may  be  maintained  against  him  by  the  en- 
dorsee for  the  losiB  sustained  in  such  action  against  the  maker  of  the 
note,  without  giving  notice  of  the  result  thereof  to  the  endorser,  and 
without  making  any  demand  of  him  to  pay  such  loss. 

Same. — Pleading.— Complaint. — In  such  suit  against  the  endorser,  the 
Averment  in  the  complaint,  that  ^^said  note  has  long  since  become  due 
and  is  unpaid,^-  is  a  sufficient  aUegation  that  the  amount  sued  for 
therein  was  due  and  unpaid. 

EviDEKCE.  —  InstrticUon  to  Find  for  PlaitU\ffj  token  Proper. — ^Where  the 
evidence  clearly  makes  out  a  case  for  the  plaintiff,  and  there  is  no 
evidence  to  contradict  it  or  to  establish  a  defence,  it  is  proper  for  the 
court  to  instruct  the  jury  to  find  for  the  plaintiff. 

Sx^fi.-Shifficiency  of,  to  Warrant  Court  in  Directing  a  Finding.— See 
opinion. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  E.  H.  Bundy^  for  appellants. 
M.  E.  Forknevy  for  appellee. 

WoRDEN,  J. — Robert  B.  Carr  made  a  promissory  note, 
payable  to  the  order  of  Hazzard,  Murphy  &  Co.,  for  the 
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sum  of  $3,000,  and  the  payees  endorsed  it  to  the  Citizens 
State  Bank  of  New  Castle,  Indiana.  The  bank  sued  Carr 
upon  the  note,  and  the  latter  successfully  pleaded  usury  to 
a  part  of  the  note. 

This  action  was  brought  by  the  bank  against  Hazzard, 
Murphy  &  Co.  to  recover  the  amount  which  it  failed  to  re- 
cover from  Carr  on  the  ground  of  the  usuiy.  The  facts,  we 
think,  are  sufficiently  alleged  in  the  complaint,  to  which  a 
demurrer,  for  want  of  sufficient  facts,  was  ovenniled. 

Issues  were  joined,  and  the  cause  was  tried  by  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  the  plaintiff  against 
Hazzard  and  Murphy. 

The  suit  by  the  bank  against  Carr  was  brought  in  the 
Henry  Circuit  Court,  as  well  to  obtain  a  personal  judgment 
against  him  on  the  note  as  to  foreclose  a  moilgage  executed 
by  him  on  certain  real  estate  to  secure  the  payment  of  it. 

It  is  alleged  in  the  complaint  herein,  that,  in  the  action 
against  Carr,  he  pleaded  the  usuiy,  etc.,  *'upon  which  issue 
was  thereupon  duly  joined  by  the  plaintiff ;  and  thereupon 
the  plaintiff  notified  said  defendants  of  the  pendency  of  said 
action  on  said  note,  and  of  said  plea  and  the  subject-matter 
thereof,  and  demanded  and  requested  of  them  that  they  ap- 
l^ear  at  the  trial  of  said  cause  and  furnish  the  evidence  with 
which  to  defeat  said  plea,  this  plaintiff  then  being  wholly 
ignorant  of  the  facts  connected  therewith ;  that  the  defend- 
ants and  each  of  them  failed  and  refused  to  appear  at  the 
trial  of  said  action,  or  furnish  any  evidence  upon  said  de- 
fence, or  to  defeat  the  same,'*  etc. 

But  it  is  claimed  that  the  complaint  is  bad,  because  "it  is 
not  alleged  therein  that  the  defendants  had  any  notice  or 
knowledge  prior  to  the  bringing  of  this  action  of  the  result 
of  the  suit  against  the  maker  of  the  note,  or  that  the  collec- 
tion of  said  note  had  been  defeated  by  said  Carr  in  said  suit ; 
nor  is  it  averred  in  said  complaint  that  the  plaintiff  had  de- 
manded of  the  defendants  the  payment  of  said  sum,  etc., 
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before  the  bringing  of  this  suit ;  nor  is  it  alleged  in  the  com- 
plaint that  said  sum  was  due  or  unpaid." 

We  are  not  advised  that  any  notice  to  the  defendants  of 
the  result  of  the  action  against  Carr,  or  any  demand  upon 
the  defendants  before  the  bringing  of  this  action,  was  neces- 
sary. No  authorities  are  cited  to  sustain  the  objection.  The 
defendants  were  notified  of  the  pendency  of  the  action 
against  Carr,  and  of  the  defence  pleaded  by  him,  and  it 
seems  to  us  that  a  notice  to  them  of  the  result  of  the  action 
would  be  superfluous.  .Nor  do  we  see  any  necessity  for  a 
demand  before  bringing  the  action.  It  is  averred  that  "said 
note  has  long  since  become  due  and  is  mipaid."  This  is 
suflScient  in  that  respect. 

On  the  trial  of  the  cause,  the  plaintiff  gave  in  evidence 
the  record  of  the  action  against  Carr,  in  which  the  usuiy 
pleaded  by  him  was  established  by  the  special  finding  and 
judgment  of  the  court.  That  cause  was  tined  at  the  Febioi- 
ary  term  of  the  court  in  the  year  1877,  but,  if  the  record 
shows  what  day  of  the  term,  we  have  overlooked  it.  A  sub- 
l)oena  in  the  cause,  however,  was  returnable  March  2d,  1877, 
and  we  may  assume  that  that  was  the  day  on  which  the  cause 
was  tried. 

The  plaintiff,  having  given  the  proper  notice  to  produce 
the  original  letter  sent  by  D.  W.  Kinsey  to  the  defendant 
Murphy,  introduced  Kinsey  as  a  witness  and  proved  by  him  as 
follows :  **Was  cashier  of  Citizens  State  Bank  in  February, 
1877.  This  letter  is  an  impression  copy  of  the  letter  I  wrote, 
made  at  the  time  it  was  wi'itten,  by  a  letter  press.  I  put  the 
letter  in  the  office,  addressed  to  W.  C.  Muri)hy,  in  an  en- 
velop marked  'return  if  not  called  for  in  10  days.'  I,  at  that 
time,  knew  that  Murphy  resided  at  Crown  Point,  and  he  has 
ever  since  lived  there.  The  copy  of  the  letter  was  then 
given  in  evidence,  as  follows : 
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"Citizens  State  Bank,  New  Castle,  Ind., 

••February  26th,  1877. 
*«  Wm.  C.  Murphy^  EsqW^    Crown  Point: 

"Youi"s  24th  rec'd.  Mr.  Carr  is  pleading  usury  in  the 
note  sued  on  by  this  bank  and  assigned  to  us  by  Hazzard, 
Murphy  &  Co.  He  is  also  pleading  want  of  consideration 
in  the  original  loan.  We  shall  expect  you  to  be  present  at 
the  trial,  and  be  bound  by  the  decision  of  the  court  in  said 
<;aase.     You  will  please  attend  to  the  matter. 

••Resp'y,  D.  W.  Kinsey,  Cash'r." 

Kinsey  further  testified :  "The  original  letter  was  writ- 
ten on  paper  with  letter  head  with  the  date  printed  with 
blanks  and  not  filled ;  the  date  was  in  fact  February  6th, 
1877,  the  mail  goes  direct  from  New  Castle  to  Crown  Point 
daily ;  I  saw  Mr.  Hazzard  before  the  trial  of  this  (that) 
cause ;  I  told  him  of  the  answer  being  filed  in  the  cause 
by  Mr.  Carr ;  he  said  the  answer  was  untrue ;  I  told  him 
he  knew  best,  and  that  we  would  expect  him  to  be  present 
and  defend  it,  and  we  expected  him  to  be  bound  by  the 
Hlecision  of  the  court  that  might  be  rendered  in  the  case ; 
*    •     *     he  lived  in  N«w  Castle." 

It  appears  from  the  evidence  of  Murphy,  that  he  got  the 
letter  from  Kinsey,  and  in  response  wrote  to  Kinsey  to  have 
the  case  continued,  as  he  could  not  leave  his  business. 
Some  of  the  evidence  thus  given  was  objected  to  by  the  de- 
fendants, but  we  think  it  was  competent. 

The  above  are  the  controlling  facts  in  the  case,  in  rela- 
tion to  which  there  was  no  conflict  in  the  evidence,  and  on 
which  the  court  instructed  the  jury,  in  substance,  to  find 
for  the   plaintiff,  against  Hazzard  and  Murphy. 

We  are  of  opinion,  that  on  the  uncontroverted  facts 
shown,  the  plaintiff  was  entitled  to  judgment  against  Haz- 
-zard  and  Murphy,  and  that  the  court  did  not  err  in  its 
charge.  Both  Hazzard  and  Murphy  had  reasonable  notice 
before  the  trial  of  the  case  against  Carr,  of  the  defence 
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set  up  by  him,  and  that  the  plaintiff  exjjected  them  to  be 
bomid  by  the  judgment.  They  had  an  opportunity  to  resist 
the  claim  of  usury  set  up  by  Carr,  and  ai-e  bound  by  the 
judgment  rendered  in  that  case.  They  are,  therefore,  liable 
to  the  plaintiff  for  that  portion  of  the  note  which  was  de- 
feated by  Carr  on  the  ground  of  usury. 

Where  the  evidence  clearly  makes  out  a  case  for  the  plain- 
tiff, and  there  is  no  evidence  to  contradict  it  or  establish  a. 
defence,  it  is  entirely  proper  for  the  court  to  instruct  the 
jury  to  find  for  the  plaintiff.  Porter'  v.  Millardy  18  Ind. 
502  ;  Steinmetz  v.  Wingat€y  42  Ind.  574  ;  Dodge  v.  Oayhrdy 
53  Ind.  365 ;  Mo»8  v.  Tlie  Witness  Pnnthig  Company^  64 
Ind.  125. 

The  judgment  below  is  affirmed,  with  costs^ 


78  1S4 

134  310 

180  80 

n  134 

152  125 


No.  7879. 
TeMPLETON   V,  VOSHLOE. 

Drainage.— /S«r/ac«  Water. —Bights  of  Contigtioua  Owners.— Where  the 
situation  of  two  adjoiuiug  Helds  is  siicli  tliat  the  surface  water  from 
rains  and  melting  snows  flows  uatui*aUy  from  one  Held  upon  the  other, 
the  owner  of  the  upper  field  may  not  construct  drains  or  ti*enehes 
so  as  to  concentrate  the  flow^  of  water  ui)on  tlie  lower  field  and  increase 
the  wash  upon  the  land. 

Same.— The  right  of  the  owner  of  an  upper  field  to  mnke  drams  on  liis 
own  land  is  restilcted  to  such  as  are  required  by  good  husbandry  and 
the  proper  improvement  of  the  surface  of  the  ground  and  as  may  be 
discharged  into  natural  channels  without  inflicting  palpable  and  unnec- 
essaiy  injury  on  a  lower  field  of  an  adjacent  owner. 

From  the  Posey  Circuit  Court. 

W.  Loudon,  for  appellant. 

A.  P.  Ifovey,  O.    V.  Menzies  and    W.  P.   Edson,  for 
appellee. 
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NiBLACKy  C.  J. — In  this  action  the  plaintiff,  Andrew  J. 
Templeton,  complained  of  the  defendant,  William  Voshloe, 
and  said  that  at  the  time  of  the  commission  of  the  giiev- 
ances  hereinafter  alleged  he  was,  and  still  continued,  in  the 
lawful  possession  of  a  certain  described  tract  of  land  in  Posey 
county,  and  that  the  defendant  was  in  the  possession  of  a 
certaui  other  tract  of  land  adjoining  the  plaintiff's  said 
tract,  also  fully  described ;  that  within  about  ten  rods  of  the 
boundary  line  between  the  said  two  tracts  of  laud,  and  par- 
allel \vith  said  line,  there  runs  entirely  across  the  said  tract 
of  the  defendant  a  natural  ridge  or  elevation  of  land  about 
two  and  one-half  feet  in  height,  which  ridge,  in  its  natural 
condition,  causes  all  the  water  which  falls  on  the  defendant's 
tract  lying  east  of  said  ridge,  and  which  flows  upon  it  fi*om 
a  southeasterly  direction,  to  flow  back  from  the  plaintiff's 
land,  in  a  southeasterly  direction,  over  and  across  the  land  of 
the  defendant  and  lands  other  than  the  land  of  the  plaintiff, 
contiguous  thereto  ;  that  the  defendant  on  or  about  the  1st 
day  of  March,  1878,  unlawfully  and  wrongfully  cut  through 
said  ridge,  or  elevation  of  land,  in  two  places,  to  the  depth 
of  two  and  one-half  feet  and  four  feet  wide,  and  extended 
from  said  openings  so  cut  by  him  a  ditch  three  feet  wide 
and  two  feet  deep  to  the  land  of  the  plaintiff,  and  thereby 
caused  a  great  quantity  of  water  to  flow  continuously  from 
that  time  to  the  time  of  bringing  this  suit  over  and  upon  the 
said  land  of  the  plaintiff,  injuring  and  destroying  the  crops 
of  corn,  wheat  and  grass  upon  the  same,  to  the  damage  of 
the  plaintiff  in  the  sum  of  one  hundred  dollars. 

The  defendant  demurred  to  the  (K)mplaint,  and  his  demur- 
rer was  sustained.  The  plaintiff  refusing  to  plead  further, 
final  judgment  was  rendered  in  favor  of  the  defendant  upon 
demurrer. 

We  have  only  to  consider  the  question  of  the  sufficiency 
of  the  complaint.  In  the  argument  in  this  case,  a  great 
number  of  authorities  have  been  cited  bearing  upon  the  gen- 
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eral  subject  of  surface  water,  caused  by  rain  and  mdtmg 
snow,  but  only  a  portion  of  the  authorities  thus  cited  have 
any  direct  application  to  the  precise  question  involved  in  this 
appeal. 

In  referring  to  the  subject  under  discussion,  Washburn  on 
Easements,  maiginal  page  353,  says : 

"Before  proceeding  to  consider  the  law  as  to  water  perco- 
lating through  the  earth,  beneath  its  surface,  it  is  necessary 
to  refer  to  a  few  principles  which  seem  now  to  be  pretty  well 
settled  as  to  the  respective  rights  of  adjacent  land-owners,  in 
respect  to  waters  which  fall  in  rain,  or  are  in  any  way  found 
upon  the  surface,  but  not  embraced  under  the  head  of 
streams  or  watercoui*se&,  nor  constituting  permanent  bodies 
of  water,  like  ponds,  lakes,  and  the  like.  It  may  be  stated 
as  a  general  principle,  that,  by  civil  law,  where  the  situation 
of  two  adjoining  fields  is  such  that  the  water  falling  or  col- 
lected by  melting  snows,  and  the  like,  upon  one,  naturally 
descends  upon  the  other,  it  must  be  suffered  by  the  lower 
one  to  be  dischai^ed  upon  his  land  if  desired  by  the  owner 
of  the  upper  field.  But  the  latter  can  not,  by  artificial 
trenches,  or  otherwise,  cause  the  natural  mode  of  its  being 
discharged,  to  be  changed  to  the  injury  of  the  lower  field,  as 
by  conducting  it  by  new  channels  in  unusual  quantities  on  to 
particular  parts  of  the  lower  field." 

The  principle  recognized  by  the  text  thus  quoted  from  is 
well  illustrated  and  sustained  by  several  leading  cases  refer- 
red to,  and  commented  upon,  by  the  learned  author. 

'  From  these  and  other  decided  cases,  we  deduce  the  doc- 
trine that  the  owner  of  the  upper  field  may  not  construct 
drains  or  excavations  so  as  to  form  new  channels  on  to  the 
lower  field,  nor  can  he  collect  the  water  of  several  channels 
and  discharge  it  on  the  lower  field  so  as  to  increase  the  uxish 
upon  the  same.  The  right  of  the  owner  of  the  upper  field 
to  make  dnuns  on  his  own  land  is  restricted  to  such  as  are 
required  by  good  husbandry  and  the  proper  improvement  ^f 
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the  surface  of  the  ground,  and  as  may  be  discharged  into 
natural  channels,  without  inj9ieting  palpable  and  unnecessary 
injury  on  the  lower  field. 

As  to  where,  and  under  what  circumstances,  the  owner  of 
the  lower  field  may  obstruct  or  direct  the  flow  of  surface 
water  which  naturally  descends  upon  his  land,  we  need  not 
now  inquire,  as  that  question  is  in  no  way  involved  in  the 
proper  decision  of  this  cause. 

Tested  by  the  doctrine  deduced  and  announced  as  above, 
the  complaint  .in  this  case  appears  to  have  been  sufficient 
upon  demurrer.  Butler  v.  Peck^  16  Ohio  St.  834 ;  Martin 
V.  Riddle,  26  Pa.  St.  415 :  Kaufman  v.  Ghriesemer,  26 
Pa.  St.  407 ;  Martin  v.  Jett,  12  La.  686 ;  Angell  on 
Watercourses,  sec.  108,  et  seq.;  Miller  v.  Laubach,  47 
Pa.  St.  154 ;  Livingston  v.  McDonald,  21  Iowa,  160 ; 
Adanis  v.  Walker,  34  Conn.  466  ;  Wood  on  Nuisances,  403, 
sec.  386 ;  Pettigrew  v.  The  Village  of  Evansvilie,  25  Wis. 
223 ;  Taylory.  Fickas,  64  Ind.  167  ;  ScJdichtery.  PhiUipy,  67 
Ind.  201 ;  Hoyt  v.  Tlie  City  of  Hudson,  27  Wis.  656 ; 
Washburn  on  Easements,  pp.  209,  210 ;  Cooley  on  Torts, 
577  ;   Waffle  v.  The  N.  T.  G.  li.  B.  Co.,  58  Barb.  413. 

The  judgment  is^  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 


No.  6811/ 
Clodfelter  v.  Hulett. 

Pleadikg.— i?xAi5its.—Exhibits,  not  the  foundation  of  a  pleading,  can 
not  be  regarded  as  forming  any  part  thereof. 

Same. — Practice, —Filing  collateral  instruments  as  exhibits  to  pleadings  is 
a  censurable  practice. 

Contract. — Consideration. — Release  of  Surety. — ^A.  purchased  a  hard- 
ware store  from  B.,  executing  tliree  promissory  notes  for  part  of  the 
purchase-money,  payable  respectively  in  one,  tAVO  and  three  years. 
The  first  two  of  these  notes  were  secured  by  mortgage  on  the  store, 
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and  C.  was  surety  on  the  third.  Aftenvard  D.  pui'chased  the  store 
from  A.,  agreeing  to  pay  the  note  due  in  one  yeai*,  and  to  execute  a 
mortgage  to  C.  to  secui*e  tlie  third  note;  B.,  without  tlie  linowledge  of 
C,  delivered  to  A.  the  first  two  notes,  and  i-eleased  the  mortgage  given 
by  A.,  and  agi*eed  with  A.  to  accept  a  moi-tgage  fi-om  D.  to  secure  the 
third  note,  and  to  release  0.  tl^refroni  as  surety. 

HeMy  that  there  was  sufficient  consideration  for  B.'s  promise  to  A., 
to  release  0.  from  his  undei-taking  as  surety ;  A.  had  a  right  to  make 
the  release  of  his  surety  an  element  of  consideration  in  his  sale  to  D., 
and  B.'s  agreement  to  release  rests  upon  a  sufficient  consideration,, 
whether  the  promise  to  release  the  surety  was  obtained  by  D.  or  A. 

Same.— JFVomw«  for  Benefit  of  Another,^ Right  of  Action.— Th^  promise 
made  by  B.  to  A.,  for  the  benefit  of  C,  may  be  pleaded  by  C.  as  a 
defence,  in  an  action  against  him  as  surety  upon  the  note. 

^K^v,,— Fraudulent  Representatiom. — ^Misrepresentation  as  to  the  legal  ef- 
fect of  a  written  instrument  does  not  constitute  fraud. 

Same. — Pleading, — ExhMts.-^An  answer  to  a  complaint  upon  a  written 
contract,  alleging  that  such  conti'act  was  obtained  by  fraudulent  repre- 
sentations, is  defective,  if  it  does  not  set  up  the  alleged  false  repre- 
sentations; and  such  a  defect  in  pleading  will  not  be  aided  by  the 
written  contract  filed  with  the  answer,  as  such  contract  is  not  Uie 
foundation  of  the  defence. 

Same.— Dih'firence.— An  answer,  that  a  contract  sued  upon  was  obtahied 
by  misrepresentations  of  its  contents,  is  not  good,  if  it  does  not  show 
that  the  alleged  misrepresentations  were  false,  and  that  the  defendant 
exercised  due  diligence  to  guai'd  against  fraud. 

Same.— ^xctwe /or  Negligence.— To  excuse  want  of  due  care  and  diligence 
in  such  case,  Uie  answer  must  show  that  there  was  known  ti-ust  and 
confidence  between  the  parties  to  the  contract?  and  that  the  relation- 
ship of  the  paities  was  such  as  to  justify  the  existence  of  such  tnist  and 
confidence. 

Same.— /Ve»«»ip«on.— AVhere  an  agieement  is  set  up  by  a  pleading,  and 
is  not  alleged  to  have  been  in  writing,  it  will  be  presumed  to  be 
verbal. 

Same.— FcrftaJ  Agreennent.—A  verbal  contemporaneous  agieement  can 
not  vary  the  terms  of  a  written  contract. 

Same.— Pfl««  Consideration, —A  past  consideration  will  not  support  a 
contract. 

From  the  Montgomery  Circuit  Court. 

J.  F.  Vaughn,  T.  E.  Ballard,  J.  Wnght  and  J.  Sellers, 
for  appellant. 

G.  W.  Paul,  R.  B.  F.  Peirce,  H.  C.  Hulett  and  J.  E. 
Humphries,  for  appellee. 
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Elliott,  J. — ^The  complaint  in  this  cause  is  upon  a  prom* 
issory  note  executed  by  appellant  and  another.  The  appel* 
lant  answered  in  several  paragraphs,  to  the  third  of  which  a 
demurrer  was  sustained ;  and  the  ruling  which  we  are  first 
required  to  examine  is  that  sustaining  appellee's  demun*er 
to  this  paragraph  of  the  answer. 

The  paragraph  under  examination  alleges  substantially 
these  facts :  That  Noah  J.  Clodfelter  bought  from  the  ap- 
pellee a  hardware  store  on  the  20th  of  October,  1874  ;  that, 
as  a  i^art  of  the  same  transaction,  the  said  Noah  executed 
three  promissory  notes  to  appellee,  payable  in  one,  two  and 
thi'ee  years  respectively ;  that  two  of  the  said  notes  were  se- 
cured by  mortgage  on  the  property  bought  by  said  Noah  J. 
Clodfelter ;  that  afterward  said  Noah  sold  the  property  to  one 
Bolser ;  that  Bolser  agreed  to  pay  the  note  due  in  one  year, 
and  to  execute  a  mortgage  to  appellant  to  secure  payment 
of  the  note  due  in  three  years ;  that  appellee,  without  the 
knowledge  or  consent  of  the  appellant,  who  was  the  surety 
on  said  note  due  in  three  years  from  date,  delivered  to  Noah 
J.  Clodfelter  the  two  notes  due  in  one  and  two  years  from 
date,  and  released  the  moilgage  given  by  Noah  J.  Clodfelter 
to  the  appellee,  and  agreed  with  said  Noah  to  accept  a  iport- 
gage  from  said  Bolser  to  secure  the  aforesaid  note,  due  in 
three  yeara  from  its  date,  and  to  release  the  appellant  from 
said  note  ;  and  that  **said  note  is  the  one  now  sued  on  ;"  and 
that,  when  appellant  leaniedof  this  change,  he  demanded  to 
be  released  from  said  note.  The  answer  makes  the  \\Titten 
agi-eement  of  purchase  between  appellee  and  Noah  J. 
Clodfelter,  and  two  of  the  notes  executed  by  the  latter,  ex- 
hibits ;  but  these  exhibits  neither  lend  force  to  the  answer 
nor  impair  its  strength  ;  for,  as  the  instruments  filed  as  exhib- 
its are  not  the  foundation  of  the  answer,  we  can  not  regard 
them  as  forming  any  part  of  the  pleading.  The  practice  of 
filing  collateral  instruments  as  exhibits  to  pleadings  is  a 
vicious  and  censurable  one,  tending  to  break  down  good 
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]>Ieading,  to  encourage  indolence  in  pleading,  and  breed  con- 
fusion in  judicial  proceedings.  The  practice  has  often  re- 
ceived the  merited  censure  of  this  court.  Knight  v.  The 
Flatrock^  etc.y  (7o.,  45  Ind.  134 ;  Watkins  y.  Brunts  53 
Ind.  208 ;  WiUon  v.  Vance,  55  Ind.  584. 

Leaving  then,  as  we  must,  these  exhibits  out  of  consider- 
ation, we  are  to  determine  whether  there  are  such  facts  stated 
418  constitute  a  cause  of  defence.  Enough  may,  we  think, 
be  extracted  from  the  answer  to  establish  these  material 
facts:  1.  That  the  note  in  suit  was  one  of  three  given 
for  the  purchase  of  property  by  appellant's  principal  from 
^tppellee.  2.  That,  after  the  execution  of  the  notes,  ap- 
I)ellant's  principal  sold  the  property  to  a  third  party,  and 
that  it  was  then  agreed  by  appellee  and  appellant's  princi- 
pal, that,  in  consideration  of  the  sale  by  said  Noah  and  the 
purchase  by  such  third  party,  and  of  his  agi-eement  to  exe- 
cute to  appellee  a  mortgage  to  secure  two  of  the  series  of 
three  notes,  the  appellant  should  be  released  from  his  un- 
dertaking as  surety  on  the  note  now  in  suit.  That  the  ma- 
terial propositions  of  fact  just  stated  are  pleaded,  we  must 
conclude,  or  do  violence  to  the  language  of  the  pleading.' 
Confused  and  obscure  as  the  pleading  is  in  many  respects, 
there  is  enough  pleaded  to  show  the  suretyship  of  appel- 
lant, the  sale  to  Bolser  and  the  agreement  made  between 
Noah  J.  Clodfelter  and  appellee  to  release  the  appellant 
from  the  note  sued  on.  Upon  the  last  point,  the  answer 
from  which  we  quote  avers,  that  ''the  plaintiff  agreed  with 
Noah  Clodfelter  to  accept  a  mortgage  from  Bolser  to  secure 
the  aforesaid  notes  due  in  three  years  from  its  date,  and 
plaintiff  further  agreed  with  said  Noah  to  release  the  defend- 
4mt  from  the  said  note  as  surety.  Said  note  is  the  one  now 
sued  on  in  this  action." 

The  first  question  of  law  presented  is,  whether  there  was 
such  a  consideration  for  the  appellee's  promise,  made  to  the 
principal    to   release   appellant    from    his    undertaking   as 


NOVEMBER  TERM,  1880.  141 


Clodfelter  v.  HiUett. 


surety,  as  will  support  the  promise.  There  were  at  least  two 
elements  of  consideration  :  First,  the  agreement  to  substitute 
Bolser's  notes  for  those  of  Clodfelter,  thus  niakipg  Bolser 
appellee's  debtor  instead  of  Noah  Clodfelter ;  Second,  the 
agreement  to  substitute  the  mortgage  of  Bolser  for  that  of 
the  original  mortgagor.  By  this  arrangement,  the  appellee 
secured  a  new  debtor,  and  a  different  mortgage,  and  it  was 
for  him  to  judge  whether  the  consideration  was  an  adequate 
one.  The  appellant' s  principal  had  unquestionably  the  right  to 
make  the  release  of  his  surety  an  element  of  consideration 
in  his  sale  to  Bolser,  and  the  agreement  to  release  by  appel- 
lee rests  upon  a  consideration,  whether  the  promise  to  re- 
lease the  surety  was  obtained  by  Bolser  gr  by  Noah  Clodfelter, 
the  appellant's  principal.  There  was  no  legal  obligation 
resting  upon  Noah  Clodfelter  to  sell  to  Bolser,  and  the  ap- 
pellee's promise  to  release  the  appellant  from  his  contract 
of  suretyship  can  not,  therefore,  be  said  to  rest  upon  Noah's 
doing,  or  promising  to  do,  an  act  which  he  was  already 
bound  to  do. 

The  second  of  the  law  questions  arising  upon  this  answer 
is  whether  the  promise  to  Noah,  the  principal,  can  avail 
Matthias  Clodfelter,  the  surety.  Upon  this  question,  there 
is  no  room  for  debate.  It  has  been  many  times  decided  that 
a  promise  made  by  one  to  another,  from  whom  the  consider- 
ation moves,  for  the  benefit  of  a  third,  may  be  sued  on  by  the 
party  for  whose  benefit  the  promise  was  made.  Raymond  y. 
Pritchard,  24  Ind.  318;  Davis  v.  Calloway,  30  Ind.  112; 
Josselyn  v.  Edwards^  57  Ind.  212 ;  Campbell  v.  Patterson, 
58  Ind.  66  ;  Hoffman  v.  Risk,  58  Ind.  113  ;  Carter  v.  Zen- 
hlin,  68  Ind.  436;  Fishery.  Wilmoth,  68  Ind.  449.  The 
reason  of  the  rule  applies  with  peculiar  force  to  the  class  of 
cases  to  which  the  present  belongs. 

The  appellant  argues  that  the  answer  is  good,  for  the 
reason  that  it  shows  a  change  in  the  original  contract ;  but,  as 
we  regard  the  answer,  it  does  not  properly  plead  such  facts 
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as  bring  the  case  within  the  rule.  The  familiar  rule,  that  a 
change  in  the  contract  upon  which  the  security  was  executed. 
Avill  release  the  surety,  we  fully  recognize,  but  within  it  we 
can  not  bring  appellant's  answer,  without  indulging  pre- 
sumptions in  favor  of  the  answer  which  the  rules  of  plead- 
ing will  not  justify,  and  which  we  are  quite  uniVilling  to  do. 
>Ve  do,  however,  hold  the  answer  good,  because  it  showed  a 
valid  agreement  to  release  the  appellant  from  his  under- 
taking as  surety. 

Ci*oss  errors  are  assigned  by  the  Appellee,  and,  as  we  have 
i*eached  the  conclusion  that  the  court  en*ed  in  sustaining  the 
demurrer  to  the  appellant's  third  paragraph  of  answer,  it 
becomes  necessary  for  us  to  examine  the  questions  presented 
by  the  appellee's  assignment  of  cross  errora.  The  cross 
errore  are  assigned  upon  the  action  of  the  court  in  ovemil- 
ing  demurrers  to  the  first,  second  and  fourth  paragraphs  of 
answer. 

The  first  paragraph  of  the  answer  attempts  to  interpose 
the  defence  of  fraud.  The  only  really  material  facts  projv 
erly  pleaded  are,  that  the  appellee  misrepresented  the  effect 
of  a  written  instrument,  and  that  the  appellant  was  so  old  and 
infirm  as  to  be  able  to  read  with  the  greatest  difiiculty,  and 
that  he  did  not  know  the  contents  or  meaning  of  the  instru- 
ment ;  that  he  relied  upon  the  representations  of  the  agents 
of  the  appellee,  and  that  the  agents  of  the  appellee  were 
men  in  whom  he  placed  great  confidence,  and  were  chosen 
1)}^  appellee  because  he  knew  that  fact.  Stripped  of  the 
merely  formal  parts,  and  putting  aside  the  tautological  and 
in-elevant  matter  stated,  the  material  propositions  of  facts 
which  the  answer  contain  are,  in  substance,  those  just  stated. 

This  answer  was  defective  in  several  essential  particulai's. 
The  substantive  charge  made  by  it  is,  that  the  appellee  mis- 
represented the  legal  effect  of  a  written  instrument ;  that  this 
18  so,  an  examination  of  the  pleading  will  clearly  show.  The 
introductory  allegations  are,  that  ''plaintiff  cunningly  caused 
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an  instrument  to  be  fraudulently  worded  to  defraud  defendant, 
and  that  the  plaintiff  fraudulently  represented  to  the  defend- 
ant that  the  said  writing  was  a  legal  contract  buiding  the 
plaintiff  to  release  the  surety  on  the  note  as  soon  as  the  first 
payment  on  certain  property  should  be*  made  by  the  appel- 
lant's principal."  The  charge  contained  in  the  language 
quoted  is  certainly  the  misrepresentation  of  the  legal  effect 
of  a  written  instrument.  The  other  allegations  of  the  plead- 
ing do  not  add  force ;  for  the  averment  is,  that  the  **def end- 
ant  relied  wholly  on  the  aforesaid  false  and  fraudulent  rep- 
resentations," and  the  only  representations  characterized  as 
false  and  fraudulent  are  those  concerning  the  legal  effect  of 
the  \^ting.  It  has  been  long  and  firmly  settled  that  mis- 
representation of  the  legal  effect  of  a  written  mstrument 
does  not  constitute  fraud.  Smither  v.  Oalvertj  44  Ind. 
242  ;  Clem  v.  The  Newcastky  etc.,  B.  R.  Co.,  9  Ind.  488  ; 
RusseU  V.  Branham,  8  Blackf .  277  ;  MuUen  v.  Beech  Grove 
Driving  Park,  64  Ind.  202. 

The  answer  is  bad,  because  it  does  not  show  what  the  rep- 
resentations denounced  as  false  and  fraudulent  were.  Gen- 
eral conclusions  of  law  are  stated,  and  many  denunciatoiy 
epithets  are  used,  but  the  facts  themselves  are  lacking.  The 
pleader  doubtless  intended  that  the  pleading  should  be  aided 
by  the  written  contract  between  Noah  J.  Clodfelter  and  Hu- 
iett,  to  which  we  have  already  refen-ed,  which  is  made  an 
exhibit,  but  from  this  paper  the  pleading  can  have  no  sup- 
port. Fraudulent  representations  constitute  the  basis  of  the 
answ^er,  and  the  written  contract  can  not,  in  any  sense,  be 
said  to  be  the  foundation  of  the  defence. 

The  answer  does  not  negative  the  truth  of  the  alleged 
fraudulent  representations.  For  aught  that  appears,  the 
written  instrument  may  have  meant  precisely  what  the  ap- 
pellee represented.  The  exhibit,  we  again  repeat,  does  not 
aid  the  pleading,  and  there  is  no  proper  allegation  that  the 
representations  were  not  strictly  true.     If  the  answer  were  • 
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good  in  every  other  respect,  it  would  be  fatally  defective, 
because  it  does  not  properly  show  that  the  representations 
i^lied  upon  were  untrue.  The  use  of  epithets,  however 
bountifully  multiplied,  will  not  supply  the  place  of  facts. 

If  we  should,  by  strained  intendment;  hold  that  the  an- 
fcwer  charges  misrepresentation  of  the  contents  of  the  written 
instrument,  we  must  still  hold  it  insufficient,  and  for  these 
reasons:  1.  Because  it  does  not  show  that  such  represen* 
tations  were  false.  2.  Because  there  are  no  facts  pleaded, 
excusing  the  api>ellee  from  diligence.  It  was  his  duty,  even 
though  he  could  only  vead  with  great  difficulty,  to  have  either 
read,  or  asked  to  have  another  read,  the  contract  to  him. 
There  is  nothing  showing  that  any  trick  or  artifice  was  re- 
sorted to,  for  the  purpose  of  preventing  the  appellant  from 
himself  reading  the  contract  or  having  another  read  it  to 
him.  Button  v.  Clapper^  53  Ind.  276.  It  is  a  fundamental 
principle,  that  a  man  is  bound  to  use  ordinary  care  and  dili- 
gence to  guard  against  fraud  and  imposition,  and  that,  if  he 
fails  to  do  so,  he  can  not  obtain  relief  from  the  courts. 

The  appellant's  counsel  argue  that  the  answer  makes  a 
case  within  the  rule  which  obtains  in  cases  where  a  known 
trust  and  confidence  exist,  and  refer  us  to  the  case  of  Peter 
V.  WHghty  6  Ind.  183.  The  facts  pleaded  are  very  far  from 
bringing  the  case  within  the  rale,  for,  from  them,  it  appeai-s 
that  the  persons  who  were  sent  to  the  defendant  came  as  the 
agents  of  the  party  with  whom  he  was  dealing,  and  that 
there  was  no  concealment  of  this  fact ;  this  being  so,  the 
parties  were  at  arms-length,  and  the  appellant  must  have 
exercised  care  and  diligence  in  dealing  with  them,  and  had 
no  right  to  act  in  blind  confidence.  To  bring  a  case  within  the 
rule  insisted  upon  by  appellant,  the  facts  must  show,  not  only 
that  there  was  known  trust  and  confidence,  but  that  the  rela- 
tionship of  the  parties  was  such  as  to  justify  the  existence  of 
such  trust  and  confidence.  To  put  the  same  doctrine  in 
other  words,  not  only  must  such  known  trust  and  confidence 
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exist,  but  the  case  must  be  one  where  the  facte  establish  its 
existence  from  the  relationship  and  situation  of  the  parties. 

In  any  view  that  can  be  taken  of  this  paragraph,  the  con- 
elusion  must  be,  that  it  does  not  state  such  facts  as  constitute 
fraud,  and  the  demurrer  ought,  therefore,  to  have  been  sus- 
tained. 

The  second  paragraph  of  the  answer  alleges  that  the  appel- 
lant executed  the  note  as  surety  for  Noah  Clodfelter,  and 
then  proceeds  as  follows :  ^^The  plaintiff,  in  consideration 
that  the  defendant  would  execute  the  note  as  surety,  agreed 
with  the  defendant  that  he  should  be  released  from  said  note 
as  soon  as  the  first  annual  payment  should  be  made  on  a 
hardware  store  which  Noah  Clodfelter  had  bought  of  the 
plaintiff,"  and  concludes  with  the  allegation  that  the  annual 
payment  referred  to  was  duly  paid.  This  paragraph  is 
clearly  bad,  for  the  reason  that  it  sets  up  a  verbal  contem- 
poraneous agreement,  for  the  purpose  of  contradictiyng  a 
written  agreement.  As  the  agreement  is  not  alleged  to  have 
been  in  writing,  we  must  presume  that  it  was  verbal.  The 
verbal  agreement  contradicts  the  writing  quite  as  much  as  it 
would  do  were  the  surety's  contract  set  out  at  full  length 
and  in  express  terms.     McDonald  v.  Mfes^  61  Ind.  279. 

The  fourth  paragraph  of  the  answer  was  good.  This  par- 
agraph alleged  that  the  principal  had  fully  paid  to  the 
appellee  all  the  consideration  which  he  had  agreed  to  yield 
him ;  that,  as  part  of  the  agreed  consideration,  the  note  in 
suit  had  been,  long  before  its  signing  by  the  appellant,  de- 
livered to  and  accepted  by  the  appellee  ;  that  the  appellant 
signed  said  note  at  the  solicitation  of  appellee,  and  that  no 
consideration  passed  to  him.  The  allegations  of  the  plead- 
ing, when  taken  together,  fairly  show  that  the  note  was  exe- 
cuted ui)on  a  past  consideration,  and  that  no  new  considera- 
tion moved  to  either  the  appellant  or  his  principal.  It  is 
unnecessary  to  cite  authorities  upon  the  elementary  pro))osi- 
tion,  that  a  past  consideration  will  not  support  a  contraet. 
Vol.  72.— 10 
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This  familiar  principle  was  applied  in  the  case  of  Starr  v. 
Earle^  43  Ind.  478,  to  the  express  written  promise  of  one 
to  pay  the  existing  debt  of  another.  The  case  of  Crasmn  v. 
Mat/ J  68  Ind.  242,  exactly  fits  the  present,  and  under  the 
doctrine  declared  in  that  case,  as  well  as  upon  elementary 
principles,  the  paragraph  of  answer  we  are  considering  waa 
rightly  upheld  by  the  court  below. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  third  paragraph  of  the  answer,  and  to 
sustain  the  demurrers  of  appellee  to  the  first  and  second 
paragraphs  of  appellant's  answer,  and  with  further  instruc- 
tions to  render  judgment  against  each  party  for  one-half  of 
the  costs  accrued  since  the  commission  of  the  first  error. 

f  Upon  PETmoN  roE  a  Rehearing. 

Elliott,  J. — ^Appellee  has  filed  a  petition  for  a  rehearing, 
insisting  that  we  erred  in  holding  the  third  paragraph  of  the 
answer  to  be  good. 

Counsel  assert  that  we  held  that  an  answer  by  a  surety, 
showing  an  agreement  to  release  him  upon  the  execution  of 
a  mortgage  to  the  creditor  by  the  principal,  was  good  with- 
out showing  an  execution  or  tender  of  the  mortgage.  We 
neither  held,  nor  meant  to  hold,  any  such  thing.  The  ques- 
tion was  not  presented.  Counsel  misunderstand  both  the 
answer  and  the  opinion.  The  answer  does  not  present,  or 
profess  to  present,  the  question  of  an  agreement  for  the  ex- 
ecution of  a  mortgage  by  the  principal  as  a  consideration  for 
an  agreement  to  release  the  surety. 

The  case,  so  far  as  this  precise  point  is  concerned,  which 
is  made  by  the  answer,  and  by  the  demurrer  confessed  to  be 
true,  is  briefly  this :  That  Noah  J.  Clodfelter,  the  princi- 
pal, agreed,  in  consideration  of  the  appellee's  promise  to 
release  his  surety,  to  sell  the  property  for  which  the  note  in 
suit  was  given ;  that  he  did  sell  it,  and  that,  after  such  sale. 
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two  of  the  notes  of  the  series  to  which  that  in  suit  belonged, 
were  delivered  by  the  appellee  to  appellant's  principal. 
There  was  no  agreement  by  appellant's  principal  to  himself 
execute  a  mortgage,  nor  was  there  any  undertaking  on  his 
part  that  Bolser,  the  purchaser,  should  execute  a  mortgage. 
The  answer  is  loosely  drawn  and  would  well  bear  amend- 
ment, but  there  is  enough  to  show  the  agreement  to  sell  to 
Bolser,  the  sale  and  the  consideration  of  the  agreement  to 
se\].  Performance  on  the  part  of  the  appellant's  prin- 
cipal is  shown,  and  acceptance  of  that  performance  is  plainly 
shown  by  the  fact,  that  the  appellee  delivered  to  Noah  J. 
Clodfelter  two  of  the  notes  executed  to  him  in  payment  for 
the  property  at  the  time  of  the  purchase  by  the  said  Noah. 
When  it  was  shown,  as  it  was,  that  the  appellant's  principal 
had  performed  his  part  of  the  contract,  enough  wfts  shown 
to  entitle  the  surety  to  successfully  insist  upon  the  enforce- 
ment of  the  agreement  to  release. 

The  case  made  by  the  answer  is  entirely  unlike  those  cited 
by  the  appellee.  The  authorities  which  he  cites  declare  and 
enforce  an  e very-day  familiar  rule,  which  no  lawyer  would 
think  of  disputing,  but  they  have  not  the  remotest  applica- 
tion to  the  case  in  hand.  Noah  J.  Clodfelter  had  fully  per- 
formed. It  was  not  in  his  power  to  compel  Bolser  to  execute 
to  Hulett  a  mortgage ;  neither  had  he  undertaken  to  do  so  ; 
but  it  was  in  the  power  of  the  latter  to  enforce  his  right 
against  Bolser.  By  the  agreement,  a  legal  right,  capable  of 
enforcement  by  Hulett,  and  properly  by  him  alone,  was 
transferred  to  and  vested  in  him.  It  was  held  in  Love  v. 
MiUeTy  53  Ind.  294,  that,  where  a  broker  procured  a  con- 
tract which  was  mutually  obligatory  upon  vendor  and  vendee, 
he  was  entitled  to  his  commission.  The  case  proceeds  upon 
the  ground  that  where  the  party  is  secured  a  legal  right, 
capable  of  enforcement,  all  was  done  that  the  broker  was 
bound  to  do.  There  is  strong  reason  for  applying  this  gen- 
eral principle  to  such  a  case  as  the  present.  Here  the  prin- 
cipal  debtor  stipulated  for  his  surety's  release,  and  the 
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creditor  acceded  to  the  stipulation,  partly  performed  the 
contract,  and  thus  obtained  a  full  legal  right  against  the 
party  whom  he  had  agreed  to  accept  as  his  debtor,  in  lieu  of 
those  originally  bound.  The  principal  debtor  had  done  all 
that  he  agreed  to  do,  and  the  creditor  got  all  he  had  asked 
as  a  consideration  for  the  release  of  the  surety.  Downey  v. 
Hinchmanj  25  Ind.  453. 

The  consideration  of  Hulett' s  agreement  to  release  the 
surety  was  not  solely  the  promise  of  Bolser  to  execute  the 
mortgage  ;  it  was  the  sale  by  the  principal  debtor.  When  the 
sale  was  made  by  the  latter  and  completed,  so  far  as  it  was 
in  his  power  to  complete  it,  there  was  full  perfoimance,  and 
from  that  moment  the  contract  for  the  release  of  the  surety 
became  effective. 

The  promise  of  Bolser,  made  in  the  tripartite  agreement, 
gave  the  appellee  a  complete  right  of  action.  If  Bolser 
refused  to  execute  the  mortgage  as  agreed,  then  the  appellee 
would  have  an  immediate  right  of  action  for  the  recovery  of 
money.  It  is  a  familiar  rule,  that  where  a  party  is  entitled 
to  time  in  which  to  make  payment,  upon  executing  a  mort- 
gage or  other  security,  his  refusal  to  execute  the  security 
will  give  the  creditor  an  immediate  right  of  action.  Hays 
V.  W€ath€7'many  14  Ind.  341 ;  Mason  v.  Toner^  6  Ind.  328. 

As  indicated  in  the  original  opinion,  there  was  no  obliga- 
tion resting  upon  appellant's  principal  to  sell,  and  if  he 
executed,  as  a  consideration  of  such  sale,  a  promise  to  release 
his  surety,  and  the  appellee  acceded  to  his  demand,  and 
gave  the  promise  demanded,  he  is  bound  thereby,  even 
though  Bolser,  Noah  Clodfelter's  vendee,  may  not  have  done 
what  he  agreed  to  do. 

We  are  not  now  dealing  with  the  question  whether  the 
answer  is  or  is  not  faulty  for  uncertainty.  That  question  can 
not,  in  a  case  like  this,  be  presented  by  a  demurrer ;  it  must 
be  done  by  motion  to  make  more  certain. 

Petition  overruled. 
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No.  9128.  ^n» 

128    612 

Wright,  Adm'r,  v.  Wright,  Adm'r. 

Decedents^  'Estates.— AppointmerU  of  same  person  as  Admini»tr€Uor  of 
two  or  more  Sstates.—Besignation.— There  is  no  law  wliich  forbids  tlie 
apliohitment  of  tlie  same  person  as  administrator  or  executor  of  two 
or  more  estates  or  wills,  nor  any  provision  requiring  a  resignation  or 
revocation  of  the  letters  in  one  case,  because  of  conflicting  interests, 
or  of  claims  in  favor  of  one  estate  against  the  other. 

Same.  — Claims.— Parties  to  AcUqns.—Claim  of  Administrator,— Statute 
ConMtnied.—The  provisions  of  section  1  of  the  act  of  March  lltfa,  1875, 
p.  59,  in  relation  to  the  settlement  of  claims  against  decedents'  estates, 
are  appUcabte  to  any  claim  of  an  executor  or  administrator,  whether 
held  in  his  personal  right  or  as  administrator  or  executor  of  another 
estate,  or  as  guardian  or  trustee  in  any  matter  wherein,  ordinarily, 
he  might  sue  in  his  own  name. 

From  the  Harrison  Circuit  Court. 

W.  T.  Jones f  L.  Jordan  and  J.  J.  Wright ^  for  appellant. 

W.  iT.  TraceweU  and  R.  J.  TraceweUj  for  appellee. 

Woods,  J. — Samuel  J.  Wright  had  been  appointed  ad- 
ministrator of  the  estate  of  Daniel  Arnold,  and  also  admin- 
istrator of  the  estate  of  Elizabeth  Arnold,  and,  as  admin- 
istrator of  the  forme  J  estate,  filed  a  complaint  and  claim 
against  himself  as  administrator  of  the  latter  estate,  to  the 
truth  of  which  claim  he  made  oath,  on  information  and  be- 
lief. Not  having  been  allowed,  the  claim  was  placed  regu- 
larly upon  the  issue  docket  of  the  circuit  court,  wherein, 
according  to  the  recital  df  the  record,  * 'because  said  admin- 
istrator is  also  administrator  of  the  estate  of  Elizabeth  Ar- 
nold, deceased,"  it  was  * 'ordered  by  the  court,  that  Robert 
J.  Tracewell,  Esq.,  an  attorney  of  this  court,  be,  and  he  is 
hereby  appointed,  an  adversary  party  herein,  to  defend  in 
behalf  of  said  estate  of  Elizabeth  Arnold,  deceased."  Said 
Tracewell,  as  such  adversary  party,  filed  a  demurrer  to  the 
complaint,  on  the  ground  of  insufliciency  of  the  facts  stated, 
etc. ,  and  the  further  ground,  that  there  was  a  defect  of  parties 
plaintifiFs,  in  that  the  said  Samuel  J.  Wright,  administrator 
of  the  estate  of  Daniel  Arnold,  deceased,  is  incompetent, 
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and  haa  not  the  legal  capacity  to  sue  himself,  as  the  admin- 
istrator of  the  estate  of  Elizabeth  Arnold,  deceased.  This 
demurrer  the  court  sustained,  and,  the  plaintiff  declining  ta 
amend  his  complaint,  gstve  judgment  for  the  defendant. 

The  only  question  discussed  in  the  briefs,  on  either  side, 
is,  whether  said  Wright,  as  administrator  of  one  estate,  could 
prosecute  a  claim  against  himself  as  administrator  of  another 
estate. 

There  is  no  law  which  expressly  forbids  the  al)pointment 
of  the  same  person  as  administrator  or  executor  of  two  or 
more  estates  or  wills,  nor  is  there  any  provision  requiring  a 
resignation  or  revocation  of  the  letters  in  one  case,  because  of 
conflicting  interests  or  of  claims  in  favor  of  one  estate  against 
the  other.  Indeed,  by  express  provision  of  statute,  2  R.  S. 
1876,  p.  492,  sec.  7,  letters  of  administration  shall  be 
granted  **in  their  order :  Firsts  to  the  widow ;  second^  to  the 
next  of  kin ;  /Afrd,  to  the  largest  creditor  residing  in  the 
State,"  etc. 

It  is  not  to  be  supposed  that  the  Legislature  contemplated 
that  the  creditor,  by  becoming  the  administrator,  should 
abandon  his  claim^  or  be  deprived  of  atl  means  of  enforcing 
it,  without  resigning  his  trust.  He  could  not  allow  it ;  and 
the  necessary  conclusion,  therefore,  was,  that  such  a  claim 
should  be  placed  on  the  issue  docket  for  trial.  A  real  trial 
could  not  be  had  without  an  adversary  party,  named  either 
by  the  claimant  in  his  complaint,  or  by  the  court.  An  im- 
plied power  or  authority  in  the  court  to  dispose  of  such  a 
case  in  such  way  may  well  have  been  inferred  from  the  pro- 
vision of  the  law  authorizing  the  appointment  of  a  creditor 
as  administrator.  It  was  so  held  in  Hubbard  v.  Hubbard^, 
16  Ind.  25.     See  also  Devol  v.  Hdlstead,  16  Ind.  287. 

But,  by  section  1  of  the  act  approved  March  11th,  1875,  Acts^ 
1875,  Reg.  Sess.,  p.  59,  which  was  in  force  when  the  claim  in 
suit  was  filed,  it  is  enacted :  **That  whenever  a  claim  shall 
exist  in  favor  of  an  executor  or  administrator  against  the  es- 
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tate  he  represents,  which  accrued  before  the  death  of  such 
decedent,  the  same  shall  be  filed  against  said  estate,  with 
the  affidavit  of  the  claimant  attached,  to  the  effect  that  the 
same  is  justly  due  and  wholly  unpaid,  and  placed  upon  the 
dockets  of  the  court  having  jurisdiction  of  the  estate.       * 

*  *  And  the  judge  of  said  court  shall  represent  said  es- 
tate, and  shall  examine  into  the  nature  of  said  claim.     *      * 

*  And  if  such  court  shall  be  of  the  opinion  that  the  in- 
terests of  said  estate  will  be  promoted  by  active  opposition 
to  such  claim,  it  shall  be  the  duty  of  such  court  to  appoint  a 
practising  attorney  of  said  court  to  represent  said  estate, 
and  the  same  pleadings,  issues  and  trial  may  be  had  as  in 
other  civil  cases,  which  shall  be  governed  by  the  same  rules 
and  regulations  that  prevail  in  pleading  and  practice  in  the 
circuit  court  of  the  county  where  such  trial  is  had,**  etc. 

Counsel  for  the  appellee  contend  that  this  statute  is  ap- 
plicable only  when  a  personal  claim  shall  exist  in  favor  of 
the  executor  or  administrator  against  the  estate  he  repre- 
sents. We  perceive  no  reason  for  so  narrow  a  construction. 
The  words  of  the  statute  do  not  require  it,  and  the  evident 
necessity  and  purpose  of  the  enactment  will  be  best  met  and 
fulfilled  by  treating  the  provisions  of  the  act  as  applicable 
to  any  claim  of  the  executor  or  administrator,  whether  held 
in  his  personal  right,  or  as  executor  or  administrator  of  an- 
other estate,  or  as  guardian,  or  as  trustee  in  any  matter 
wherein,  ordinarily,  he  might  sue  in  his  own  name. 

The  judgment  of  the  circuit  court  is  reversed,  with  in- 
structions to  overrule  the  demurrer  to  the  complaint. 


No.  672S. 

Boorum  et  al.  v.  Ray  et  al.  ,g  ^^ 

Jurisdiction. — Partners, — Non-Residence  of  one,— Joint  Liability.— At- 
tachment.—A,  and  B.  were  partners,  A.  residing  in  New  York,  and  B. 
in  Handngton  county,  Indiana.  An  action  upon  account,  against  the 
firm,  and  proceedings  in  attachment  were  instituted  in  the  circuit 
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ooort  of  Watmsh  county,  in  which  county  B.  had  proi)erty,  wlii^h  the 
affidavit  in  attachment  alleged  he  had  frandulently  conveyed,  with 
Intent  to  defraud  creditoi'S.  The  only  summons  issued  was  addressed 
to  the  sheriff  of  Huntington  county  and  served  on  B.,  and  returned 
not  found  as  to  A.  The  oiHler  in  attaelunent  was  addressed  to  the 
sheriff  of  Wabash  county.  The  venue  was  afterward  ciianged  to  the 
Miami  Circuit  Court. 

Heldf  that  the  Wabash  Circuit  Court  had  no  jurisdiction  of  the  per- 
sons of  either  A.  or  B.,  as  such  action  must  be  commenced  In  the coontf 
where  one  of  the  defendants  lias  his  usual  place  of  residenoe,  and  the 
Hiami  Circuit  Court  acquired  no  jurisdiction  by  the  change  of  venue. 

Heldf  also,  that,  as  proceedings  in  attachment  ai-e  merely  incidental  and 
auxiliary  to  the  original  action,  neither  coiut  acquired  jurisdfotion  of 
such  proceedings. 

HMj  also,  that,  as  the  claim  stated  in  such  complaint  and  affidavit  was 
the  joint  debt  of  such  partners,  no  action  would  lie  against  either 
without  joining  the  other. 

From  the  Miami  Circuit  Court. 

B,  M.  Johnsouj  J.  D.  Osbom  and  Alvah  Taylor ,  for  ap- 
pellants. 

H0WK9  J. — ^In  this  action  the  appellee  Joseph  H.  Bay,  as 
sole  plaintiff  9  sued  the  appellants  John  L.  Boorum  and  James 
G.  Gregory,  as  the  only  defendants,  to  recover  the  sum  of 
seventy-five  dollars  alleged  to  be  due  from  them  to  him,  on 
an  open  account  for  the  use  and  occupation  of  certain  real 
estate  and  for  work  and  labor  done.  With  his  complaint, 
the  appellee  Ray  also  filed  an  affidavit  and  undertaking,  and 
thereon  obtained  an  order  of  attachment  addressed  to  the 
sheriff  of  Wabash  county,  in  which  county  the  suit  was 
commenced.  The  only  summons,  issued  for  said  defend- 
ants, to  appear  and  answer  said  complaint,  was  addressed  to 
the  sheriff  of  Huntington  county,  and  was  by  him  returned, 
**  Personally  served  by  reading  to  the  within  named  James  G. 
Gregory ;  J.  L.  Boorum  not  found  within  my  bailiwick." 

The  appellees  King  and  McNamee,  and  the  appellees 
Rector  and  Ross,  having  filed  their  several  affidavits  and  un- 
dertakings in  attachment,  and  thereby  become  parties  to  the 
original  action,  also  filed  their  respective  complaints  against 
the  said  appellants.   On  the  affidavit  of  the  appellant  James 
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G.  Gregory,  the  venue  of  the  cause  was  changed  to  the 
Miami  Circuit  Court.  Before  the  cause  was  put  at  issue, 
William  B.  Boorum  and  George  L.  Pease,  on  their  own  ap- 
plication, were  made  defendants  and  answered  setting  up  a 
mortgage  to  them  as  a  prior  lien  on  the  attached  property. 

The  issues  joined  were  tried  by  a  jury,  and  a  general 
verdict  was  returned  for  the  appellees  against  all  the  defend- 
ants below,  except  the  said  James  G.  Gregory,  in  whose 
favor  the  jury  found  in  their  verdict.  Over  the  appellants' 
motions  for  a  new  trial,  the  court  rendered  judgment  for  the 
appellees  on  the  verdict,  and  for  the  sale  of  the  attached 
property ;  and  from  this  judgment  this  appeal  is  now  here 
prosecuted. 

The  appellant  John  L.  Boorum,  and  the  defendant 
James  G.  Gr^ory,  were  jointly  sued  as  partners  for  part- 
nership debts.  In  the  affidavits  in  attachment,  it  was  charged 
that  Boorum  was  a  non-resident  of  the  State  of  Indiana,  and 
that  Gregory  had  conveyed  his  property,  situated  in  Wabash 
county,  Indiana,  subject  to  execution,  with  the  fraudulent 
intent  to  cheat,  hinder  and  delay  the  appellees  in  the  collec- 
tioa  of  their  respective  claims.  In  the  second  paragraph  of 
their  joint  answer,  the  said  Boorum  and  Gregory  alleged,  in 
substance,  in  response  to  the  complaint  and  proceedings  in 
attachment,  that  the  said  Gregory  was  not  at  the  commence- 
ment of  said  suit  and  proceedings,  nor  had  he  been  since 
that  time,  a  resident  of  said  Wabash  county ;  but  that,  at 
the  commencement  of  said  suit  and  proceedings,  and  long 
before  and  ever  since,  the  said  Gregory  was  and  had  been  a ' 
resident  of  Huntington  county,  Indiana ;  and  that  the  said 
John  L.  Boorum  was  not  at  the  commencement  of  said  suit 
and  proceedings,  nor  had  he  been  before  or  since,  a  resident 
of  said  Wabash  county,  but  was  a  non-resident  of  the  State 
of  Indiana.  This  paragraph  of  answer  was  duly  verified  by 
the  affidavit  of  said  James  G.  Gregory. 

The  appellant  John  L.  Boorum  also  answered  separately, 
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and,  in  the  fifteenth  paragraph  of  his  separate  answer,  he  al- 
leged, in  substance,  in  response  to  the  complaint  and  pro- 
ceedings in  attachment,  that  at  the  conmiencement  of  this 
suit,  and  for  more  than  three  years  before  and  ever  since,  he 
had  not  resided  in  said  Wabash  county,  but  had  resided  io 
the  State  of  New  York ;  and  that,  during  all  of  said  time^ 
his  co-defendant,  James  G.  Gregory,  had  continuously  re- 
sided in  Huntington  county,  Indiana ;  that  he,  the  said  John 
L.  Boorum,  had  not  been  personally  served  with  process  in 
this  dase,  by  summons  either  from  the  Wabash  Circuit  Court 
or  from  the  Miami  Circuit  Court,  nor  personally  served  with 
any  other  writ  of  any  kind,  issued  out  of  either  of  said 
courts  in  this  cause  ;  that  neither  he,  the  said  Boorum,  nor 
his  co-defendant,  the  said  Gregory,  were  doing  business  in 
said  Wabash  county  at  the  commencement  of  this  suit,  or 
for  six  months  before,  or  at  any  time  since  that  time,  nor 
had  they,  or  either  of  them,  at  or  during  said  time,  any  of- 
fice or  agent  authoiized  in  any  way  to  do  or  carry  on  any 
business  for  them,  or  either  of  them.  Wherefore,  etc.  This 
paragraph  of  answer  was  also  duly  verified. 

The  appellees'  demun'er  to  said  second  and  fifteenth  par- 
agraphs of  answer,  for  the  alleged  insufficiency  of  the  facts 
therein,  were  severally  sastained  by  the  court,  and  to  these 
rulings  exceptions  were  duly  saved.  These  decisions  of  the 
court  have  been  assigned  as  errors  by  the  appellants  in  this 
court ;  and,  upon  these  alleged  errors,  they  chiefly  rely  for 
the  reversal  of  the  judgment  below. 

It  will  be  readily  seen  that  each  of  the  said  second  and 
fifteenth  paragraphs  of  answer  is  a  plea  to  the  jurisdiction 
of  the  Wabash  Circuit  Court  over  the  persons  of  the  appel- 
lants, John  L.  Boorum  and  James  G.  Gregory,  and  each  of 
them.  The  question  presented  by  these  paragraphs  of  an- 
swer, and  the  rulings  of  the  court  thereon,  is  the  controlling 
question  in  this  case  for  the  decision  of  this  court,  and  we 
regi'et  that  the  appellees  and  their  counsel  have  failed  to 
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furnish  us  with  any  brief  or  argument  in  support  of  those 
rulings.  The  appellees'  cause  of  action  was  the  joint  debt 
of  the  co-partnership  of  Boorum  &  Gregory.  Before  and  at 
the  time  of  the  commencement  of  this  suit,  and  continuously 
fliereafter,  the  said  Boorum  was  and  had  been  a  non-resident 
of  this  State,  and  the  said  James  G.  Gregory  was  and  had 
been  a  resident  of  Huntington  county,  and  not  of  Wabash 
county,  in  this  State.  Upon  these  facts,  we  are  of  the  opin- 
ion that  the  Wabash  Circuit  Court  had  not,  either  at  the 
commencement  of  this  suit  or  at  the  trial  thereof  and  the 
rendition  of  the  judgment  therein,  any  jurisdiction  of  the 
persons  of  said  Boorum  and  Gregory,  or  of  either  of  them, 
and  that  the  comt  clearly  erred  in  sustaining  the  appellees' 
demurrers  to  said  paragraphs  of  answer. 

The  genera]  rule  in  relation  to  the  jurisdiction  of  the 
courts  of  this  State  over  personal  actions  is  declared  in  sec- 
tion 33  of  the  code,  as  amended  by  an  act  approved  March 
9th,  1861.  2  R.  S.  1876,  p.  46;  Acts  1861,  Reg.  Sess., 
p.  48.  In  this  section  as  amended  it  is  provided,  as  a  se- 
quel to  the  five  preceding  sections  of  the  code,  that,  ''In  all 
other  cases,  the  action  shall  be  commenced  in  the  county 
where  the  defendants,  or  one  of  them,  has  his  usual  place 
of  residence.  Where  there  are  several  defendants  residing 
in  different  counties,  the  action  may  be  brought  in  any 
county  where  either  defendant  resides,  and  a  separate  sum- 
mons may  be  issued  to  any  other  county  where  the  other  de- 
fendants may  be  found ;  and  in  cases  of  non-residents,  or 
persons  having  no  permanent  residence  in  the  State,  action 
may  be  commenced  and  process  served  in  any  county  where 
they  may  be  found." 

As  the  residue  of  this  amended  section  has  no  possible 
bearing  upon  any  question  for  decision  in  this  case,  we  need 
not  and  do  not  set  it  out  in  this  opinion. 

At  the  time  this  suit  was  commenced,  and  the  order  of 
attachment  was  issued  therein,  in  the  Wabash  Circuit  Court > 
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to  wit,  on  tbe  18th  day  of  October,  1873,  there  was  no  pre- 
tence nor  claiin  that  the  court  had  jurisdiction,  either  of  the 
subject-matter  of  the  suit  or  of  the  i>er8ons  of  the  defend- 
ants or  of  either  of  them,  under  said  section  33  or  any  other 
section  of  the  practice  act.  As  the  cause  of  action,  stated 
in  the  complaint  and  in  the  affidavit  in  attachment,  was  the 
joint  debt  of  the  defendants  as  partners,  it  is  very  clear  that 
no  action  would  lie,  or  could  be  maintained  therefor,  against 
one,  without  the  joinder  of  the  other,  of  the  said  defend- 
ants. But  the  defendant  James  G.  Gregory,  under  the  facts 
set  forth  in  the  second  and  fifteenth  paragraphs  of  answer, 
could  be  sued  only  in  the  courts  of  Huntington  county,  and 
of  no  other  county,  in  this  State ;  and,  as  the  defendant 
John  L.  Boorum  could  not  be  sued  solely  upon  the  cause  of 
action  stated  in  the  complaint,  and  no  suit  could  be  main- 
tained against  him  therefor  without  the  joinder  of  his  co- 
partner, Gregory,  as  a  co-defendant  therein,  in  any  court  of 
this  State,  it  would  seem  to  follow,  of  necessity,  that  the 
I)roper  court  or  courts  of  Huntington  county  would  alone, 
under  the  facts  pleaded,  have  jurisdiction  of  the  persons 
of  the  said  defendants,  or  either  of  them,  in  this  action. 

We  are  of  the  opinion,  therefore,  that  each  of  the  second 
and  fifteenth  paragraphs  of  answer  stated  facts  amply  suffi- 
cient to  withstand  the  appellees*  demurrers  thereto  respec- 
tively, and  that,  for  the  errors  of  the  court  in  sustaining  the 
demurrers  to  said  paragraphs  of  answer,  the  judgments  in 
this  case  must  be  reversed. 

Some  time  after  the  commencement  of  this  suit,  and  after 
the  issue  of  the  order  of  attachment  herein,  and  during  the 
progress  of  the  cause,  amended  complaints  were  filed  by  the 
appellees,  in  which  it  was  alleged,  among  other  things,  that 
appellants,  John  L.  Boorum  and  James  G.  Gregory,  at  the 
commencement  of  this  suit,  had  an  agent  and  an  office  at 
Wabash,  who  carried  on  and  conducted  their  said  business, 
and  that  their  said  agent  was  a  resident  of  Wabash,  in  said 
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Wabash  county,  etc.  It  is  manifest,  we  think,  that  it  was 
intended  by  this  allegation,  in  the  amended  complaints,  ta 
bring  the  case  within  the  provisions  of  section  30  of  the 
code,  and  to  show  that  the  Wabash  Circuit  Court  had  juris- 
diction of  this  action,  notwithstanding  the  facts  that  the 
said  Boorum  waa  a  non^-resident  of  this  State,  and  that  the 
said  Gregory  was  a  non-resid^it  of  Wabadii  county,  and  was 
and  had  been  an  actual  resident  of  said  Huntington  county, 
in  this  State.  If  it  be  conceded  that  the  allegations  of  the 
amended  complaints  were  sufficient,  in  this  regard,  to  bring 
this  case  within  the  purview  of  said  section  30  of  the  code,  a 
point  which  we  need  not  and  do  not  attempt  to  decide,  yet, 
as  issues  were  joined  on  said  amended  complaints  by  answers 
in  denial  thereof,  it  is  very  clear  that  it  was  incumbent  on 
the  appellees  to  prove,  by  a  preponderance  of  the  evidence, 
the  jurisdictional  facts  alleged  by  them  in  their  said  amended 
complaints.  They  utterly  failed  to  introduce  any  evidence 
whatever  in  support  of  these  jurisdictional  allegations  of 
fact ;  not  only  so,  but  the  uncontroverted  evidence  in  the 
record  shows  that  the  jurisdictional  facts,  alleged  by  the 
appellees,  had  no  existence. 

But  we  need  not  extend  this  opinion  in  the  examination  of 
any  other  questions  presented  by  the  record  of  this  cause, 
and  the  appellants'  assignment  of  errors  thereon.  The  alle- 
gations of  the  second  and  fifteenth  paragraphs  of  answer, 
which  must  be  taken  as  true  and  may  be  fairly  assumed  to 
be  true  in  fact,  as  against  the  appellees,  show  very  clearly 
to  our  minds  that  neither  the  Wabash  Circuit  Court  nor  the 
Miami  Circuit  Court  ever  hfid  or  acquired  jurisdiction  of  this 
action,  or  of  the  persons  of  said  Boorum  and  Gregory.  The 
proceedings  in  attachment  were  merely  incidental  and  auxil- 
iary to  the  actioh  in  which  they  were  commenced  and  had  ; 
and,  as  neither  of  the  said  courts  ever  had  or  acquired  juris- 
diction of  the  original  action,  it  is  very  clear  that  neither  of 
said  courts  ever  had  or  acquired  any  jurisdiction  of  said  pro- 
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ceedings  in  attachment.  Fechheimer  v.  Hays^  11  Ind.  478  ; 
The  ExceUiar  Fork  Go.  v.  Lukens,  38  Ind.  438 ;  Bobbins 
V.  Alley,  38  Ind.  553. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  overrule  the  demur- 
rers to  the  second  and  fifteenth  paragraphs  of  answer,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


No.  7235. 
'  Jones  v.  Pothast  et  al. 

Mechanic's  Jjixs.^Manied  Woman.'-IntentCon.^Separate  Beal  Estate.-- 
Improvement  of.— Husband  may  be  Agent  for  Wife.-^Case  Overruled.-- 
When  a  married  woman  authorizes  her  husband  to  act  for  her,  and  as 
her  agent  to  contract  for  the  buUding  of  a  house  upon  her  separate 
real  estate,  the  law  gives  the  mechanic  a  lien  thereon,  though  she 
may  not  have  intended  to  charge  the  property  therewith.  Dame  v. 
Coffinan^  58  Ind.  345,  overruled  on  this  point. 

'Practice,— Motion  in  Arrest." Cross  Complaint.—Where^  in  an  action,  a 
judgment  has  been  rendered  on  two  separate  cross  complaints,  a  mo- 
tion in  arrest  of  such  judgment  as  an  entirety  can  not  be  sustained  if 
either  of  such  complaints  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Same.— jS^cfency  of  Cross  Complaint  on  Motion  in  Arrest.^As  to  the 
sufficiency  of  a  cross  complaint  on  a  motion  in  arrest  of  judgment,  in 
an  action  to  enforce  a  mechanic's.  Uen,  after  dismissal  of  the  original 
complaint,  see  opinion. 

From  the  Marion  Superior  Court. 

D.  V.  Bums  and  O.  S.  Denny y  for  appellant. 
O.  T.  Porter,  for  appellees. 

WoRDEN,  J. — In  this  case  an  action  was  originally  brought 
by  Benjamin  T.  Wait  against  Sarah  E.  Jones  and  Robert  A. 
Jones,  her  husband,  to  foreclose  a  mechanic's  lien.  The  firms 
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Df  Pothast  &  Lange  and  of  McDonough  &  Towusend  were 
made  parties  to  the  action.  Each  of  these  firms  filed  counter 
claims 9  setting  up  and  seeking  to  enforce  like  liens  upon  the 
same  property.  During  the  progress  of  the  cause,  the  orig- 
mal  action  was  dismissed  by  the  plaintiff  therein.  Issues 
were  joined  on  the  counter-claims,  which  were  tried  by  the 
court  and  found  for  the  plaintiffs  therein.  Judgment  on  the 
finding.  Motions  for  a  new  trial,  and  in  arrest  of  judgment, 
overruled.  Judgment  at  special  term  affirmed  on  appeal  to 
general  term. 

The  case  is  not  very  clear  on  the  evidence  in  respect  to 
one  point,  but  we  can  not,  in  accordance  with  the  well  settled 
practice,  disturb  the  finding  on  the  evidence. 
-  The  appellant  was  the  owner  of  the  lot  on  which  a  house 
was  built.  Her  husband  made  the  contract  in  his  own  name 
with  the  contractors  for  the  building  of  the  house ;  and  the 
point  upon  which  the  evidence  is  not  very  clear  is  whether 
he  acted  as  the  agent  of  his  wife  in  making  the  contract. 
There  was  evidence,  however,  which,  as  we  think,  justified 
the  court  in  inferring  that  he  acted  by  her  consent  and  as  her 
agent  in  making  the  contract.  The  appellant  testified,  to  be 
sure,  that  she  never  intended  to  charge  her  separate  estate 
by  building  the  house.  But  an  intent  to  charge  her  separate 
estate  was  not  necessary  to  the  creation  of  a  mechanic's 
lien.  If  she  authorized  her  husband  to  act  for  her,  and  as 
her  agent  to  contract  for  the  building  of  the  house,  the  law 
gives  the  mechanic  the  lien,  though  she  may  not  have  in- 
tended to  charge  the  property.  Shilling  v.  Templetotiy  66 
Ind.  585 ;  Vail  v.  Meyevy  71  Ind.  159.  Anything  to  the 
contrary  decided  in  the  case  of  Dame  v,  Coffman^  58  Ind. 
345,  must  be  overruled.  No  error  was  committed  in  over- 
ruling the  motion  for  a  new  trial. 

The  appellant  filed  the  following  written  motion  in  arrest 
of  judgment,  viz. : 

•'The  defendant,  Sarah  E.  Jones,  moves  the  court  to  arrest 
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judgment  herein  against  her  in  favor  of  Oliver  B,  McDon- 
ough  and  T.  El  wood  Townsend,  and  Augi^st  Pothast  and 
Frederick  Lange,  for  the  reason  that  the  cross  complaints  of 
the  said  parties  respectively  do  not  state  facts  sufficient  ta 
constitute  a  cause  of  action  against  her." 

This  motion,  like  a  joint  demurrer,  was  an  entirety,  and 
had  to  be  wholly  overruled  or  sustained.  Hence,  if  either 
one  of  the  counter-claims  stated  facts  sufficient,  the  motion 
was  properly  overruled. 

The  counter-claim  of  Pothast  &  Lange,  filed  January 
27th,  1876,  alleged,  among  other  things,  that,  on  October 
7th,  1872,  the  said  Sarah  E.  Jones,  who  was  then,  and  ever 
since  has  been,  the  wife  of  Robert  A.  Jones,  purchased  lot 

No.  49,  etc.,  describing  it ;  that,  on  the  —  day  of  ^ 

1875,  said  Sarah  E.  Jones,  being  the  owner  in  her  own  right 
of  said  lot  No.  49,  before  described,  employed  Solomon  Stem 
and  William  P.  Stem  to  erect  and  construct  thereon  for  her 
a  dwelling-house ;  that  afterward,  to  wit,  on  the  —  day  of 

,  1875,  Andrew  J.  Fiscus  became  the  sub-contractor 

under  said  Stems  to  build  and  erect  brick  foundations,  flues, 
chimneys,  cellar  walls,  walls  and  cellar  ways ;  that,  in  pur- 
suance of  said  contract,  and  in  order  to  carry  it  into  effect, 

Fiscus  purchased  of  Pothast  &  Lange bricks  at  $ 

per  thousand  ;  that  the  bricks  were  necessary  to  enable  Fis- 
cus to  perform  his  part  of  the  contract,  and  were  furnished 
to  be  used  in  the  erection  and  construction  of  said  brick 
walls,  chimneys,  flues,  foundations,  etc.,  and  were  so  used ; 
that,  on  the  18th  day  of  August,  1875,  that  being  within 
sixty  days  after  the  completion  of  said  house,  and  also  with- 
in sixty  days  after  said  materials  were  furnished,  (said  bill 
amounting  to  $91.18  being  wholly  unpaid)  they  caused  their 
notice  of  lien  to  be  filed  and  recorded  in  the  recorder's  office, 
etc.,  (a  copy  of  the  notice  is  made  a  part  of  the  pleading)  ; 
that  the  said  sum  of  $91.18  has  been  long  due  and  is  wholly- 
unpaid.     Wherefore,  etc. 
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This  paragraph  of  counter-claim  seems  to  us  to  have  heen 
amply  good  on  motion  in  arrest,  and,  perhaps,  on  demurrer. 
We  have,  therefore,  not  thought  it  necessary  to  consider 
the  sufficiency  of  the  counter-claim  filed  by  McDonough  & 
Townsend.  The  motion  in  arrest  was  properly  overruled. 
There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


No.  6598. 
MuLLiKiN  V.  The  CriY  of  Bloomington. 

Towv, ^Incorporation  of.—Legal  Existence,  how  Questioned.—Quo  War- 
roAto.— Where  there  is  an  attempt  to  change  a  town  into  a  ci^,  under 
the  law  authorizing  towns  to  heeome  cities,  and  thereafter  sach  corpo- 
ration assumed  to  and  did  act  as  an  incorporated  city,  a  citizen 
thereof,  in  his  own  behalf,  can  not  attack  the  right  of  such  corporation 
to  exercise  the  powers  of  an  incorporated  city.  Such  right  can  only 
be  questioned  by  a  proceeding  in  the  nature  of  a  quo  warranto^  filed 
by  one  possessing  competent  authority,  in  behalf  of  the  State. 

SAMK.'-Legalizing  ^ct.— The  act  of  March  oth,  1877,  Acts  1877,  p.  23,  cured 
all  irregularities  in  the  organization  of  the  city  of  Bloomington,  and 
validated  its  existence  as  such  city. 

Saue.— Annexation  of  Territory.— -Pleading. —Complaint.'-Demurrer. ^In- 
junction,— Taxes.  —  County  Commissioners.  —  Where  a  complaint  to 
enjoin  the  collection  of  taxes  assessed  by  an  incorporated  town  upon 
lands  alleged  to  have  been  illegally  annexed  thereto  aUeged  that 
such  annexation  was  made  by  the  order  of  the  board  of  county  com- 
missioners, of  territory  laid  out  in  lots,  and  plat  thereof  recorded,  but 
failed  to  show  that  the  officers  of  such  town  did  not  also  adopt  a  i-eso- 
lution  annexing  such  territory,  such  complaint  is  insufficient  on  de- 
murrer. 

SAME.—Board  of  IViwteea.— An  allegation  In  such  complaint,  that  the 
boaixl  of  trustees  of  such  town  had  not  adopted  a  resolution  annexing 
such  territory  prior  to  the  petition  to  the  board  of  commissioners,  is 
not  sufficient  to  show  that  none  was  adopted  prior  to  the  assessment 
of  the  tax  complained  of. 
Vol.  72.— 11 
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6AHZ.— Presumption. — Public  Officers, — Until  some  breacli  or  omission  of 
duty  on  the  part  of  public  ofilcei's  is  shown,'  the  presumption  is  in 
favor  of  tlie  regularity  and  legality  thereof. 

SAUE.—AnnexaUon  of  Platted  Territory. ^-^TurisdicUon.^Where  territory, 
sought  to  be  annexed  to  a  town,  is  laid  out  in  lots,  the  board  of  count}' 
commissionera  have  no  jurisdiction  to  authorize  such  annexation;  it 
must  be  made  by  resolution  of  the  town  authorities. 

JvmsviCTiOii.^Deterniination  of.  ^Colkaerdl  Attack.— 'Y^here  an  Infe- 
rior tribunal  is  required  to  ascertain  and  decide  upon  facts  essential 
to  its  jurisdiction,  its  determination  thereon  is  conclusive  as  against 
collateral  attack. 

Injunction.— Pteodfnjr.— Taxes.— The  aUegation  in  a  complaint  to  enjoin 
the  collection  of  taxes,  ^^that  the  said  town  lots  of  plaintiff  were  placed 
on  the  treasurer's  books  of  said  county  for  taxation  for  the  purposes  of 
said  town,*'  is  not  equivalent  to  an  allegation  that  the  tax  duplicate  is 
in  the  hands  of  the  treasurer,  and  such  complaint  is  therefore  insuffl- 
cient  on  demurrer. 

From  the  Monroe  Circuit  Court. 

J.  W.  Btiskirky  H.  C.  Duncan  and  J.  F.  JPittman^  for 
appellant. 
W.  C.  L.  Taylor f  for  appellee. 

Elliott,  J. — ^The  appellant,  by  his  complaint,  sought  a 
judgment  against  the  city  of  Bloomington,  enjoining  the  col- 
lection of  taxes  which  had  been  assessed  against  his  property 
by  the  officers  of  that  city.  To  the  complaint  a  demurrer 
was  sustained,  and  upon  that  ruling  appellant  bases  his  as- 
signment of  errors. 

The  position  first  assumed  by  api^ellant's  counsel  is,  that 
the  appellee's  coq^orate  existence  was  unlawfully  changed 
from  that  of  a  town  corporation  to  that  of  a  city,  under  the 
general  law  for  the  incorporation  of  cities.  There  is  no  ne- 
cessity for  us  to  follow  the  line  of  argument  pursued  by 
counsel,  for  there  is  enough  stated  in  the  complahit  to  show 
that  there  was,  at  least,  an  attempt  to  change  the  town  into 
a  city,  and  to  show  that,  after  the  attempt  had  been  made, 
the  corporation  assumed  to  act,  and  did  act,  as  an  incoipo- 
rated  city.    There  is  a  law  authorizing  towns  to  become  cities 
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when  they  contain  a  designated  number  of  inhabitants,  by 
pursuing  the  course  prescribed  by  statute.  As  there  is  a 
statute  under  which  the  town  might  have  become  a  city,  and 
as  the  complaint  shows  an  attempt  to  comply  with  this  stat- 
ute, and  shows,  also,  acts  performed  after  such  attempt 
(conceding  that  the  statute  was  not  strictly  complied  with), 
as  a  city  corporation,  and  that  powers  were  asserted  under 
the  general  act  for  the  incorporation  of  cities,, a  citizen,  in 
his  own  behalf,  can  not  attack  the  right  of  the  corporation  to 
exercise  the  functions,  powers  and  authority  of  an  incoq^o- 
rated  city.  In  such  cases  as  the  present,  the  right  to  exercise 
the  powers  and  authority  of  a  corporation  can  only  be  ques- 
tioned by  a  proceeding  in  the  nature  of  a  qtio  warranto ^  filed 
by  some  one  possessing  competent  authority,  in  behalf  of 
the  State. 

We  do  not  mean  to  be  understood  as  saying  th^t  the 
proceedings  adopted  by  the  corporate  authorities  were  so 
irregular  as  to  invalidate  the  attempted  change  (upon  the 
contrary,  our  opinion  is  inclined  the  other  way),  but  that  it 
is  not  now  necessary  or  proper  to  authoritatively  determine 
that  question. 

The  authorities  which  appellant  cites,  as  to  the  effect  of  a 
statute  prohibiting  the  performance  of  certain  acts  by  cor- 
porations, have  no  application  to  such  a  case  as  the  present, 
where  the  question  is,  whether  there  is  or  is  not  a  corpora- 
tion of  a  certain  class.  In  the  present  instance,  there  has 
been  an  attempt  to  erect  such  a  corporation ;  the  attempt 
has  been  followed  by  user,  by  the  assumption  and  exercise 
of  corporate  powers,  and  the  State  alone  can  question  the 
right  to  the  corporate  existence  assumed.  The  question  here 
is,  not  as  to  whether  a  city  corporation  has  transcended  its 
powers,  but  whether  there  is  any  such  corporation. 

The  act  of  March  5th,  1877,  cures  all  irregularities  in  the 
organization  of  the  city  of  Bloomington,  and  validates  its 
existence  as  a  city  under  the  general  act  for  the  incoq^ora- 
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tion  of  cities.  The  act  to  which  we  refer  recites,  in  its 
preamble,  the  iiTegularities  upon  which  appellant  bases  his 
complaint,  and  in  the  plainest  terms  legalizes  the  proceed- 
ings of  the  town  and  city  authorities,  and  in  all  things 
legalizes  the  incorporation  of  the  city  of  Bloomington. 
Acts  1877,  p.  23.  There  can  be  no  fair  debate  as  to  the 
intent  and  meaning  of  this  statute,  and  its  constitutionality 
is  not  questioned. 

Another  ground  urged  against  the  validity  of  the  tax  is, 
that  the  proceedings  of  the  town  authorities  in  annexing  con- 
tiguous territory  were  irregular.  The  complaint  alleges  that 
the  petition  of  the  town  was  filed  with  the  commissioners  of 
the  county,  asking  that  certain  contiguous  territory  be  an- 
nexed ;  that  the  petition  of  the  town  averred  that  the  terri- 
tory sought  to  be  annexed  was  not  platted  into  lots,  and  that 
no  plat  was  recorded ;  and  that  this  averment  of  the  petition 
of  the  town  was  not  true  ;  but  that  plaintiff  was  the  owner 
of  lots  platted  in  said  territory,  and  plats  of  which  had  been 
recorded.  As  we  understand  the  argument  of  counsel,  it  is 
4:hat  the  annexation  proceedings  were  ineffective,  because  the 
board  of  commissioners,  upon  the  petition  of  the  town,  di- 
rected that  the  territory  should  be  annexed,  whereas  the 
annexation  should  have  been  made  by  a  resolution  of  the 
town  tnistees  without  any  application  to  the  board  of  com- 
missioners. This  argument  is  built  upon  the  provisions  of 
sections  50  and  61  of  the  general  act  for  the  incorporation 
of  towns  ;  the  first  of  which  provides  that,  where  lots  are  laid 
off  and  platted,  the  town  may,  by  resolution  of  the  board  of 
trustees,  annex  such  territoiy ;  the  second  of  said  sections 
provides  that,  where  the  territory  is  not  laid  out  into  lots, 
the  to^vn  shall  apply  to  the  board  of  county  commissioners. 
If  we  were  to  grant  that  the  only  proper  method  of  proced- 
ure is  by  resolution^of  the  town  boards,  where  the  lots  are 
laid  out  and  plats  recorded,  still  the  appellant  makes  no  case 
authorizing  relief  by  injunction,  because,  for  aught  that  ap- 
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pears  9  the  town  oflScers  may  also  have  adopted  a  resolution 
annexing  the  contiguous  territory.  We  can  not  presume 
that  the  officers  were  guilty  of  a  breach  of  duty ;  upon  the 
contrary  the  presumption  is  exactly  the  reverse.  Until  the 
complaining  party  shows  some  breach  or  omission  of  duty 
the  jDresumption  is  in  favor  of  the  legality  and  regularity  of 
the  acts  of  public  officers.  The  complaint  shows  that  the 
town  authorities  desired  to  amiex  the  territory  described, 
that  they  petitioned  for  its  annexation ;  and  we  have  no  right, 
in  the  absence  of  some  showing  to  the  contrary,  to  presume 
that  they  did  not  adopt  all  such  resolutions  or  orders  as  were 
necessary  to  carry  into  effect  the  expressed  intention  to  an- 
nex the  contiguous  territory  described  in  the  petition.  The 
mere  fact  that  the  town  authorities  petitioned  the  commis- 
sioners 4oes  not  exclude  the  presumption,  that,  if  it  was  nec- 
essary to  do  so,  they  also  adopted  the  proper  resolution. 
It  may  well  be,  that,  out  of  the  abundance  of  caution,  they 
deemed  it  prudent  to  proceed  in  both  methods,  by  resolution 
of  the  board  of  trustees,  and  by  the  petition  to  the  county 
board ;  and  if  either  was  correct  their  acts  were  valid,  even 
though  they  had  done  a  useless  thing. 

The  case  of  Taylor  v.  Tlie  City  of  Ft.  Wayne,  47  Ind. 
274,  has  little  else  in  common  with  the  present  case  than 
that  it  is  upon  the  general  subject  of  the  annexation  of 
contiguous  territory  by  municipal  corporations.  The  City 
of  Peru  V.  Bearss,  55  Ind.  576,  decides  that,  where  a  city 
petitions  for  the  annexation  of  contiguous  territory,  the 
board  of  commissioners  have  no  power  to  order  the  annexa- 
tion of  a  part  only  of  the  territory  described  in  the  petition. 
There  is  no  such  question  in  the  present  case,  for  here  the 
complaint  avers  that  a  petition  was  presented  to  the  board 
of  commissioners,  but  does  not  aver  that  the  town  author- 
ities did  not  also  adopt  the  requisite  resolution.  There  is, 
in  truth,  nothing  from  which  it  can  be  Inferred  that  a  reso- 
lution of  the  town  trustees  was   not  also   adopted.     The 
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allegation  iu  the  complaint,  that  the  board  of  trustees  had 
not  adopted  a  resolution  prior  to  the  petition  to  the  board 
of  commissioners,  is  not  sufficient  to  show  that  none  was 
ado^Dted  prior  to  the  assessment  of  the  tax  of  which  appel- 
lant complains. 

The  complaint  avers,  with  distinctness,  that  the  petition 
of  the  town  to  the  county  board  stated  that  the  territory- 
was  not  laid  out  into  lots  and  platted.  This  was  a  jurisdic- 
tional fact ;  for,  where  lots  are  platted,  the  commissionei's 
have  no  jurisdiction,  because,  in  such  a  case,  the  annexation 
must  be  made  by  resolution  of  the  town  authorities.  Tay- 
lory.  The  City  of  Ft.  Wayne,  47  Ind.  274.  Section  51,  al- 
ready referred  to,  of  the  general  act  for  the  incorporation  of 
towns,  provides  that,  **When  any  town  shall  desire  to  annex 
contiguous  territory  thereto,  not  platted  or  recorded,"  the 
trustees  shall  petition  the  board  of  commissioners.  It  is  ap- 
parent that  it  is  only  where  the  lands  are  not  platted  that  the 
commissioners  have  any  jurisdiction,  and,  as  the  complaint 
avers  that  they  did  entertain  jurisdiction,  we  are  bound  tO' 
conclusively  presume  that  they  considered  and  determined 
the  existence  of  this  jurisdictional  fact.  The  case,  there- 
fore, comes  within  the  well  settled  rule,  that  where  an  infe- 
rior tribunal  is  required  to  ascertain  and  decide  upon  the 
facts  essential  to  its  jurisdiction,  its  determination  thereon 
is  conclusive  as  against  a  collateral  attack.  I7ie  Board  of 
Commissioners,  etc.,  v.  Hall,  70  Ind.  469  ;  Portei*  v.  Stout ^ 
73  Ind.  3.  If  this  be  the  correct  construction  to  be  given 
the  proceedings  before  the  commissioners,  then  it  must  follow 
that  the  order  of  the  board  directing  the  annexation  is  con- 
clusive, and  the  territoiy  described  in  the  order  of  annexa- 
tion must  be  deemed  to  have  been  legally  annexed  to  the 
town  of  Bloomington. 

In  Pugk  V.  Irish,  43  Ind.  415,  it  was  held  that  the  com- 
plaint must  show  that  the  assessment  was  placed  upon  the 
tax  duplicate,  that  the  duplicate  is  in  the  hands  of  the  treas- 
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urer,  and  that  he  is  threatening  to  collect  the  tax.  In  the 
later  case  of  Brown  v.  Herron^  59  Ind.  61,  the  court  said : 
"The  complaint  does  not  aver  that  the  tax  duplicate  is  in 
the  hands  of  the  treasurer,  without  which,  having  no  power 
to  make  the  levy,  the  act  of  levying  would  be  a  mere  tres- 
pass, which  can  not  be  enjoined,  because  the  remedy  is  com- 
plete in  an  action  at  law."  Tested  by  the  rule  declared  in 
these  cases,  the  complaint  is  clearly  insufficient,  because  it 
does  not  show  that  the  tax  duplicate  was  in  the  hands  of 
the  treasurer.  It  does  not,  indeed,  show  that  the  taxes  were 
ever  entered  upon  the  duplicate.  The  allegation  of  the  com- 
plaint is,  "that  the  said  town  lots  of  plaintiff  were  placed 
on  the  treasurer's  books  of  said  county  'for  taxation  for  the 
purposes  of  said  town."  This  allegation  does  not  show 
upon  what  book  the  taxes  were  placed,  and  the  appellant 
is  not  in  a  position  to  ask  us  to  presume,  upon  an  allegation 
so  vague  and  indefinite,  that  a  public  officer  is  about  to 
commit  an  actionable  wrong.  One  who  invokes  the  aid  of 
an  extraordinary  remedy  ought  to  present  the  facts  upon 
which  he  relies,  distinctly,  certainly  and  positively. 
Judgment  affirmed,  with  costs. 


No.  7536. 

Johnson  v.  Thompson. 


Evidence.— i?a;pert  Testimony. —Relative  Value  of  Mutual  Seniees.^ln 
an  action  upon  an  account  for  services  rendered,  where  there  have 
been  mutual  dealings  bet^veen  the  parties,  it  is  not  error  to  permit  a 
witness  familiar  with  the  facts  to  testify  as  to  the  relative  value  of  ser- 
vices and  commodities  which  entered  Into  the  mutual  account  of  the 
parties. 
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Saxe.^  Question  for  Jury.-^PracUce.'-ln  such  case,  the  value  of  such 
testimony  may  be  tested  by  cross-exandnation,  so  that  the  juy  may 
properly  estimate  the  weight  to  which  it  is  entitled  as  evidence. 

From  the  Pike  Circuit  Court. 

JE.  A.  Ely,    C.  H.   Burton,  F.  B.  Posey  and  J.  W. 
Wilson^  for  appellant. 
J.  H.  MiUer  and  E,  P.  Richardsouy  for  appellee. 

NiBLACK,  C.  J. — Complaint  by  Milton  S.  Johnson  against 
Arthur  Thompson,  in  four  paragraphs. 

The  first  paragraph  was  for  work  and  labor  performed  by 
the  plaintiff  for  the  defendant^  both  before  and  after  he  ar- 
rived at  the  age  of  twenty-one  years,  covering  a  period  of 
over  seven  years. 

The  second  was  for  one  hundred  dollars  for  extra  work  in 
preparing  for,  planting  and  cultivating  a  crop  of  tobacco. 

The  third  was  a  money  demand  for  an  alleged  breach  of  a 
contract  by  the  defendant  in  failing  to  convey  to  the  plain- 
tiff a  forty-acre  tract  of  land  on  his  arrival  at  full  age. 

The  fourth  was  a  demand  for  money  for  a  similar  failure 
to  convey  to  the  plaintiff  an  eighty-acre  tract  of  land,  or  to 
render  him  some  equivalent  seiTice  in  lieu  of  such  convey- 
ance. 

The  defendant  answered, 

1.  In  general  denial ; 

2.  Payment ; 

3.  Setting  up  a  contract,  by  which  it  was  agreed  that  the 
plaintiff  was  to  live  with,  and  work  for,  the  defendant  as  a 
member  of  his  family,  and  to  receive  certain  personal  prop- 
erty on  his  arrival  at  the  age  of  twenty-one  years,  and  aver- 
ring that  said  contract  had  been  mutually  and  fully  per- 
formed ; 

4.  A  set-off ; 

5.  That  the  defendant  had  furnished  the  plaintiff  with 
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money,  food,  clothing,  schooling  and  other  necesearies  equal 
in  value  to  all  the  work  and  labor  performed  by  the  plaintiff ; 

6.  Setting  up  a  contract  similar  to  that  described  in  the 
third  pai^agraph,  and  averring  a  ratification  of  such  contract 
by  the  plaintiff  on  his  arrival  at  full  age,  and  a  full  perform- 
ance of  the  contract  by  the  defendant  on  his  part. 

The  plaintiff  replied  in  denial  of  all  the  special  paragraphs 
of  the  answer.     Verdict  and  judgment  for  the  defendant. 

At  the  trial,  there  was  evidence  tending  to  show  that  the 
plaintiff  had  lived  with,  and  worked  for,  the  defendant  on 
his  farm  for  a  period  of  more  than  seven  years.  This  evi- 
dence was  accompanied  with  the  opinion  of  witnesses  as  to 
the  value  of  the  labor  thus  performed  by  the  plaintiff. 
There  was  also  evidence  tending  to  show  that,  during  the 
time  the  plaintiff  lived  with  him,  the  defendant  gave  the 
plaintiff  money  as  he  needed  it,  and  furnished  him  schooling, 
clothing,  medical  attendance,  and  other  necessaries ;  also, 
that  the  defendant  gave  the  plaintiff  considerable  personal 
property  on  his  becoming  of  age. 

The  defendant  was  thereupon  examined  as  a  witness  in  his 
own  behalf.  He  testified  as  to  the  terms  on  which  the  i^lain- 
tiff  came  to  live  with  him,  and  the  length  of  time  and  the 
manner  in  which  the  plaintiff  had  worked  for  him.  Also, 
to  the  aggregate  amount  of  money  given  to  the  plaintiff 
from  time  to  time,  and  to  the  various  articles  of  property 
received  from  him  by  the  plaintiff  when  he  became  twenty- 
one  years  of  age. 

Counsel  for  the  defence  then  propounded  to  the  defendant 
the  following  question : 

* 'Taking  into  consideration  the  money  you  let  plaintiff 
have,  the  doctors'  bills  you  paid  for  him,  and  all  the  other 
things  you  did  for  him,  what,  if  anything,  would  his  work 
be  worth  more  than  you  paid  him?"  To  which  the  plaintiff 
objected,  but  his  objection  was  overruled,  and  the  defendant 
answered :    **It  would  be  worth  nothing  more." 


170  SUPREME  COURT  OF  INDIANA, 


Johnson  v.  Thompson. 


One  Levi  Thompson,  a  son  of  the  defendant,  was  also 
examined  as  a  witness  for  the  defence,  to  whom,  under  sim- 
ilar circumstances,  and  over  the  plaintiff's  objection,  a  like 
question  was  propounded,  and  to  which  substantially  the 
same  answer  was  given. 

The  decisions  of  the  court  overruling  the  plaintiff's  ob- 
jections to  those  questions  were  assigned  as  causes  for  a  new 
trial. 

The  appellant  insists  that  it  was  not  competent  for  the 
witnesses,  to  whom  questions  were  propounded  as  above,  to 
give  their  opinions  in  such  general  terms  as  to  the  relative 
values  of  services  and  commodities  which  entered  into  the 
material  accounts  of  the  parties,  and  cites  a  series  of  cases 
decided  by  this  court,  holding  that  a  witness  can  not  be  per- 
mitted to  express  his  opinion  as  to  the  amount  of  damages 
resulting  from  an  alleged  injury,  as  supporting  in  principle, 
and  by  analogy,  the  position  he  assumes.  But  the  cases 
thus  cited  by  the  appellant  do  not  go  to  the  extent  contended 
for  by  him. 

The  authorities  recognize  a  well  defined  distinction  be- 
tween the  opinion  of  a  witness  as  to  the  amount  of  damages 
sustained  in  a  given  case  and  his  opinion  as  to  the  value  of  a 
service  or  commodity,  concerning  which  he  has  been  called 
upon  to  testify. 

Greenleaf  on  Evidence  says:  *•  Non-experts  may  give 
their  opinions  on  questions  of  identity,  resemblance,  appar- 
ent condition  of  body  or  mind,  intoxication,  insanity,  sick- 
ness, health,  value,  conduct,  and  bearing,  whether  friendly, 
or  hostile,  and  the  like."  See  note  to  sec.  440,  vol.  1,  p. 
495,  13th  edition.  See,  also,  the  dissenting  opinion  of 
Doe,  J.,  in  the  case  of  State  v.  Pike,  49  N.  H.  399,  422, 
423;  Tlie  Illinois,  etc.,  R.  R.  Co.  v.  Von  Horn,  18  HI. 
267  ;  Dwight  v.  County  Commissioner  a,  He,  11  Cush.  201 ; 
Tlie  EvansviUe,  etc.,  R.  R.  Co.  v.  Cochran,  10  Ind.  560. 

The  rule  as  thus  stated  by  Greenleaf  is  well  sustained  by 
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other  decided  cases,  and  is  one  by  which  we  feel  it  our  dutjr 
to  be  governed. 

As  a  matter  of  practice,  the  questions  objected  to  in  thia 
cajsewere  too  general  and  indefinite,  and  afford  a  very  un- 
satisfactory precedent  for  the  examination  of  witnesses  in 
similar  cases ;  but,  construing  them  to  have  been  only  efforts 
to  bring  out,  and  as  tending  to  have  had  the  effect  of  bring- 
ing out,  in  an  indirect  way,  the  opinions  of  the  witnesses- 
touching  the  value,  relative  and  otherwise,  of  services  and 
other  kindred  things  involved  in  the  mutual  dealings  of  the 
parties,  we  do  not  feel  authorized  to  hold  that  the  admis- 
sion of  those  questions  constituted  such  an  error  as  requires 
a  reversal  of  the  judgment. 

Opposing  counsel  had  the  right  of  testing  the  value  of  the- 
answers  to  the  questions  complained  of  by  a  cross  examina- 
tion as  to  the  facts  upon  which  the  witnesses  based  their 
conclusions,  and  of  their  enabling  the  jury  to  properly  esti- 
mate the  weight  to  which  such  answers  were  entitled  as  evi-- 
dence  in  the  cause. 

The  appellant  also  insists  that  the  evidence  did  not  sup- 
port the  verdict,  but  the  argument  he  submits  on  that  point 
is  addressed  to  the  mere  weight  of  the  evidence,  which  was 
a  question  for  the  jury  and  not  for  us. 

There  was  evidence  tending  to  fully  sustain  the  verdict, 
and  beyond  that  we  are  not  authorized  to  consider  any  ques- 
tion of  the  suflSciency  of  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


No.  Ties. 
Hamilton  v.  Naylor  et  al.  ^ 

Hechakic's  Lien.— IFAo  may  Jiave  Lfen.—Persons  furnishing  material 
for,  or  performing  labor  upon,  a  building,  may  have  a  lien  therefor^ 
though  furnished  not  to  the  owner,  but  to  his  contractor. 


172  SUPREME  COURT  OF  INDIANA, 

Hamilton  «.  Xaylor  et  al. 

Same.— ^ta*ttte  Construed.—yotice^  Time  of  Filing ^  Time  of  ComrneTusemerU 
of  Action  to  Enforce  Lien.— By  sections  650  and  651  of  the  statute,  2  R.  S. 
1S76,  p.  268,  in  regard  to  the  enforcement  of  mechanics'  liens,  one  who 
builds  a  complete  and  entii'e  building  for  another,  whether  he  furnished 
the  materials  or  not,  may  acquire  a  lien  thereon,  by  filing  his  nptice 
thereof,  within  sixty  days  after  the  completion  of  such  building,  and 
may  bring  his  action  to  enforce  such  lien,  at  any  time  within  a  year 
from  such  completion. 

Same.— One  who  performs  work  on,  or  furnishes  materialB  for,  a  part 
only  of  a  building,  must  file  bis  notice  of  intention  to  hold  a  lien 
within  sixty  days  from  the  completion  of  the  work  or  the  furnishing 
of  materials,  and  must  bring  his  action  to  enforce  the  same  within  a 
year  from  the  completion  of  such  work  or  the  furnishing  of  such  ma- 
terials, unless  credit  therefor  be  given. 
Woods,  J.,  dissents. 

From  the  Fayette  Circuit  Court. 

B,  F.  Claypoolj  J.  H.  Claypool.  8.  Claypooly  W.  A. 
Ketcham  and  L.  Newbei^gei'^  for  appellant. 

C.  JRoehly  for  appellees. 

WoRDEN,  J. — ^Complaint  by  the  appellant  against  the  ap- 
pellees, as  follows : 

** James  Hamilton  complains  of  William  N.  Naylor,  Bazil 
McCann  and  John  H.  Lillie,  and  says  that  the  defendant 
William  N.  Naylor  is  indebted  to  the  plaintiff  in  the  sum  of 
eleven  hundred  and  eighteen  dollars  and  ninety  cents,  for 
work  and  labor  done  and  materials  furnished  for  the  con- 
struction of  a  house  for  said  defendant  William  N.  Naylor, 
and  at  his  instance  and  request,  on  lot  number  thirty-three 
(33)  in  the  town  of  East  Connersville,  in  the  county  of  Fay- 
ette, in  the  State  of  Indiana,  during  the  years  1874  and 
1875,  by  the  late  firm  of  Hamilton  &  Naylor,  which  said 
fimi  was  composed  of  the  plaintiff,  James  Hamilton,  and  the 
defendant  William  N.  Naylor,  a  bill  of  the  particulars  of 
which  is  filed  herewith  marked  A.  And  plaintiff  avers  that 
afterward,  to  wit,  on  the  17th  day  of  June,  1876,  at  8 
o'clock  in  the  forenoon  of  said  day,  the  said  James  Hamilton 
and  William  N.  Naylor,  late  partners  in  trade  under  the  finn 
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name  of  Hamilton  &  Naylor,  and  within  sixty  days  after  the 
completion  of  the  hbuse  upon  which  the  work  and  labor  was 
done  and  the  materials  furnished,  as  set  forth  in  said  bill  of 
particulars,  in  and  upon  the  Qi*ection  and  construction  and 
building  of  a  certain  dwelling-house  upon  lot  number  thirty- 
three  in  the  town  of  East  Connersville,  county  of  Fayette, 
in  the  State  of  Indiana,  as  laid  out  by  Bazil  McCann,  filed  - 
in  the  recorder's  office  of  Fayette  county,  in  the  State  of 
Indiana,  a  notice  of  their  intention  to  hold  a  mechanic's  lien 
on  said  lot  numbered  thirty-three  and  the  house  thereon  sit- 
uate, for  the  sum  of  eleven  hundred  and  eighteen  dollars  and 
ninety  cents,  which  said  notice  was  by  the  recorder  of  said 
county  of  Fayette,  and  State  of  Indiana,  on  the  said  17th 
day  of  June,  A.  D.  1876,  duly  recorded  on  pages  121  to  124 
of  book  A  of  the  records  for  mechanics'  liens  for  said  county, 
a  copy  of  which  notice  and  recording  is  filed  herewith 
marked  B,  and  made  a  part  hereof.  And  afterward,  to  wit, 
on  the  17th  day  of  March,  1877,  said  William  N.  Naylor 
assigned,  transferred  and  delivered  to  plaintiff  all  his  right, 
title  and  interest  in  and  to  said  account  and  notice  of  lien, 
copies  of  which  marked  C  and  D  are  filed  herewith  and  made 
a  part  hereof ;  which  said  sum  of  eleven  hundred  and  eigh- 
teen dollars  and  ninety  cents  is  now  due  and  unpaid  ;  and 
the  plaintiff  avers  that  said  Bazil  McCann  and  John  H. 
Lillie  hold  or  pretend  to  hold  a  claim  or  title  to  said  real 
estate,  and  they  are  hereby  made  parties  defendants  to  an- 
swer as  to  any  interest  or  claim  they  have  or  pretend  to  have 
to  said  real  estate,  or  any  part  thereof.  Wherefore,"  etc. 
Judgment  was  demanded  against  Taylor  for  $1,500,  and 
that  a  lien  therefor  upon  the  property  be  adjudged  and 
enforced.  The  notice  of  the  lien,  a  copy  of  which  was  filed 
with  the  complaint,  contained  an  itemized  account,  running 
from  August  29th,  1874,  to  February  9th,  1875.  The 
account  consisted  of  various  items  of  lumber  of  different 
kinds,  and  some  other  building  materials,  and  a  large  uum- 
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ber  of  days'  work.  The  last  item  was  for  dressing  252  feet 
of  lumber,  $1.00.  ^ 

On  motion  of  McCann  and  Lillie  parts  of  the  complaint 
were  struck  out,  and  a  demurrer  filed  by  them,  for  want  of 
sufficient  facts,  to  the  complaint  as  thus  cut  down,  was  sus- 
tained, and  the  plaintiff  excepted.  Final  judgment  was 
i-endered  in  favor  of  McCann  and  Lillie,  and  the  plaintiff 
took  a  personal  judgment  against  Naylor  for  his  debt,  he 
not  having  answered. 

Error  is  assigned  upon  the  ruling  of  the  court  in  striking 
out  parts  of  the  complaint,  and  in  sustaining  the  demurrer 
thereto. 

We  have  transcribed  the  complaint  as  it  originally  stood, 
and  have  not  thought  it  necessary  to  consider  separately  the 
question  arising  on  the  striking  out  of  paits  thereof ;  because, 
if  the  demurrer  should  have  been  sustained,  had  no  portion 
been  struck  out,  no  harm  was  done  by  striking  out. 

Two  points  are  made  by  the  appellees  McCann  and  Lillie, 
as  we  understand  the  brief  of  counsel : 

First.  That  Naylor  could  not  acquire  a  mechanic's  lien 
on  his  own  property ;  and,  therefore,  Hamilton  &  Naylor,  as 
partners,  could  not  acquire  such  lien  ; 

Second.  That  the  action  to  enforce  the  lien  was  not 
brought  within  the  time  provided  for  by  the  statute. 

We  express  no  opinion  upon  the  first  point.  The  last  one 
«eems  to  us  to  be  well  taken.  The  last  item  in  the  account, 
^is  we  have  seen,  was  of  the  date  of  February  9th,  1875,  and 
this  action  was  not  bVought  until  March  23d,  1877. 

Section  651  of  the  code  provides  that  **Any  person  having 
such  lien,  may  enforce  the  same  by  filing  his  complaint  in  the 
tsircuit  court,  or  court  of  common  pleas  of  the  county  where 
the  work  was  done  or  materials  furnished,  at  any  time  within 
one  year  from  the  completion  of  the  work  or  furnishing  the 
materials  or  if  a  credit  be  given,  from  the  expiration  of 
the  credit." 
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No  credit  appears  to  have  been  given  in  this  case,  which 
should  have  been  shown  had  any  been  given.  We  construe 
the  language  of  the  above  statute,  *^at  any  time  within  one 
year  from  the  completion  of  the  work,"  as  meaning  at  any 
time  within  one  year  from  the  completion  of  the  work  for 
which  the  party  claims  the  lierij  and  not  within  one  year  from 
the  time  the  entire  building  may  be  completed.  Persons 
furnishing  materials  for,  or  performing  labor  upon,  a  build- 
ing, may  have  a  lien,  though  furnished  not  to  the  owner,  but 
to  his  contractor.     Colter  v.  Fi^ese^  45  Ind.  96. 

In  perhaps  a  majority  of  cases,  the  owner  contracts  with 
different  persons  to  furnish  the  labor  or  materials,  or  both, 
for  the  different  parts  of  a  building.  Thus,  the  stone-mason 
may  perform  a  part,  the  brick-mason  a  part,  and  the  carpen- 
ter and  joiner  a  part ;  while  the  tinner,  plasterer,  paper-hanger 
and  painter  may  each  perform  such  parts  as  come  within  his 
peculiar  line  of  business.  Each  person  doing  work  or  fur- 
nishing materials  may  have  his  lien.  And  it  seems  to  be 
clear  that  the  Legislature  intended  in  all  such  cases  that  the 
action  to  enforce  the  lien  should  be  brought  within  a  year 
froai  the  time  when  such  persons  respectively  completed 
their  work,  or  furnished  the  materials,  where  no  credit  was 
given. 

In  other  cases,  the  owner  contracts  with  the  builder  for  the 
construction  of  an  entire  building ;  and  in  such  case  the  con- 
tractor has  a  year  fi*om  the  time  the  building  is  completed 
within  which  to  bring  his  action  to  enforce  the  lien,  for  in 
such  case,  until  the  building  is  completed,  his  work  is  not 
done. 

Some  obscurity  exists  in  the  statute  growing  out  of  the 
peculiar  language  of  section  650,  providing  how  the  lien 
shall  be  acquired.  It  provides  that  *'Any  person  wishing  to 
acquire  such  lien  upon  any  property,  whether  his  claim  be  due 
or  not,  shall  file  in  the  recorder's  office  of  the  county,  within 
sixty  days  after  the  completion  of  the  building  or  repairs. 
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notice  of  his  intention  to  hold  a  lien  upon  such  property  for 
the  amount  of  his  claim,  specifically  setting  forth  the  amount 
claimed,"  etc. 

The  language  seems  to  have  peculiar  i*eference  to  liens  to 
be  acquired  by  persons  completing  an  entii'e  building^  or 
making  repairs. 

We  do  not  think,  however,  that  it  was  intended  by  the 
legislature  that  a  person  doing  some  work  only  on  a  new 
building,  and  not  constructing  the  entire  building,  or  fur- 
nishing some  of  the  materials  only,  might  acquire  a  lien  by 
filing  his  notice  within  sixty  days  after  the  completion  of 
the  building,  where  that  period  extends  beyond  sixty  days 
from  the  time  his  work  was  completed,  or  his  materials  were 
furnished.  If  he  could  do  so,  he  might,  in  many  cases,  ac- 
quire a  lien  years  after  his  work  was  done,  or  his  materials 
were  furnished. 

Such  a  construction  would  enable  one  to  acquire  a  lien 
years  after  the  time  when  the  action  is  required  to  be  brought 
to  enforce  it,  as  provided  for  by  section  651,  This  would 
follow,  unless,  indeed,  we  could  hold  that  by  section  651 
persons  furnishing  work  or  materials  for  a  part,  and  not  for 
the  entire  building,  could  bring  their  action  to  enforce  their 
lien  at  any  time  within  a  year  after  the  entire  completion  of 
the  building,  though  that  might  be  more  than  a  year  after 
their  work  was  done  or  their  materials  furnished.  The  sec- 
tion does  not  admit  of  such  construction. 

Taking  the  several  provisions  of  the  statiite  together,  and 
construing  them,  as  far  as  possible,  so  as  to  make  a  consist- 
ent whole,  we  think  the  following  propositions  may  be  de- 
duced from  them  as  the  intent  of  the  Legislature  upon  the 
point  here  involved ; 

1st.  Where  a  person  builds  a  complete  and  entire  build- 
ing for  another,  whether  he  furnishes  the  materials  or  oth- 
erwise, he  may  acquire  a  lien  by  filing  his  notice  within  sixty 
days  after  the  completion  of  the  building ;  and  he  may,  of 
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course,  bring  his  action  to  enforce  the  lien  at  any  time  with- 
in a  year  from  the  completion  of  the  building,  for,  until  its 
completion,  his  work  is  not  done. 

2d.  Where  one  performs  work  on,  or  furnishes  materi- 
als for,  a  part  only  of  a  building,  he  must  file  his  notice  of 
intention  to  hold  a  lien  within  sixty  days  from  the  comple- 
tion of  his  work  or  the  furnishing  of  materials,  and  must 
bring  his  action  to  enforce  it  within  a  year  from  the  com- 
pletion of  his  work  or  the  furnishing  of  the  materials,  unlesa 
credit  be  given. 

In  this  case  the  irresistible  inference  from  the  items  set 
out  in  the  notice  of  the  lien  is,  that  the  work  done  and  the 
materials  furnished  were  not  sufficient  to  embrace  the  entire 
construction  of  the  building.  Indeed,  the  notice  of  the  lien 
does  not  purport  to  be  for  the  entire  construction,  of  the 
building,  but  only  for  certain  days'  labor  and  specified  ma;- 
terials.     The  action  was  brought  too  late. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 

DiSSElTTINQ   OpmiOK,  OK  THE  PeTITIOK  FOR  A  ReHEABING* 

Woods,  J. — I  am  unable  to  concur  in  the  second  proposi- 
tion stated  in  the  opinion  delivered  in  this  case. 

Section  647  of  the  code  gives  the  right  to  obtain  a  me- 
chanic's lien. 

Section  650  prescribes  the  manner  of  obtaining  the  lien. 

Section  651  provides  for  the  enforcement  of  the  lien. 

The  decision  is,  that  because  the  complaint  to  enforce  the 
lien  must,  under  section  651,  be  filed  **  within  one  year  from 
the  completion  of  the  work  or  furnishing  the  materials,"  the 
•'sixty  days  after  the  completion  of  the  building  or  repairs," 
within  which,  by  section  650,  notice  of  intention  to  hold  a 
lien  is  allowed  to  be  filed,  must,  as  to  any  one  who  **per- 
forms  work  on,  or  furnishes  materials  for,  a  part  only  of  a 
Vol.  72.— 12 


178  SUPREME  COURT  OF  INDIANA, 

Hamilton  v.  Nay  lor  et  at, 

Ijuilding,"  be  construed  to  mean  **  within  sixty  days  from 
the  completion  of  his  work  or  the  furnishing  of  his  mate- 
rial." This  construction  could  not  be  placed  on  the  lan- 
guage of  section  650,  standing  by  itself.  Such  meaning  is 
not  deducible  from  it,  and  exists,  if  at  all,  only  by  being 
forced  upon  it.  Does  section  661  require  this  construction? 
I  do  not  think  so.  If  any  restriction  upon  the  literal  meaning 
"Of  the  words  used  in  the  former  section  is  necessary  to  hai*mo- 
ime  it  with  the  latter,  and  if  it  be  conceded  that  the  manner 
of  acquiring  the  right  should  not  be  allowed  to  transcend  the 
scope  of  the  prescribed  remedy,  yet  it  does  not  seem  neces- 
sary to  go  to  the  extent  of  the  second  proposition,  as  laid 
down  in  the  opinion. 

That  proposition  ought  to  be  modified  so  as  to  read  sub- 
stantially as  follows:  **2d.  Where  one  performs  work 
on,  or  furnishes  material  for,  a  part  of  a  building  only,  he 
may  file  his  notice  of  intention  to  hold  a  lien  within  sixty 
days  after  the  completion  of  the  building  or  repairs,  provi- 
ded he  file  the  same  within  the  year  allowed  for  filing  his 
complaint  to  enforce  his  lien,  but  he  may  not  file  such  notice 
of  lien  after  the  expiration  of  the  year  allowed  for  bringing 
suit  thereon." 

Hiis  construction,  while  it  restricts  the  meaning,  does  not 
Wot  out,  or  substitute  other  words  for,  the  words  of  either 
section,  and,  while  it  perhaps  does  not  require  a  different  re- 
sult in  the  case,  does  require  a  modification  of  the  grounds 
on  which  the  decision  is  based,  and  a  limitation  of  its  scope. 

Without  further  consideration,  I  am  not  prepared  to  say 
that  the  literal  meaning  of  the  language  plainly  used  in 
section  650  ought  to  be  restricted  at  all  in  order  to  harmo- 
nize it  with  section  651.  The  latter  section,  with  perhaps 
less  violence  to  its  words,  can  be  harmonized  with  the  for- 
mer, by  reading  it  so  as  to  require  that  the  complaint  l>e  filed 
within  one  year  from  the  completion  of  the  whole  work 
(or  building)  or  furnishing  the  materials  (all  the  materials) 
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therefor.  This  certainly  does  no  more  violence  to  the  plain 
words  used  than  is  done  by  the  effort  to  reconcile  in  tjie 
other  direction ;  and,  while  this  tends  to  enlarge  the  remedy, 
the  other  invades  and  restricts,  and,  in  some  supposable 
oases,  which,  lor  a  time  at  least,  may  be  both  real  and 
numerous,  destroys  the  right.  It  is  objected,  however,  that 
^^sach  a  construction  would  enable  one  to  acquire  a  lien 
years  after  the  time  when  the  action  is  required  to  be 
brought  to.enforce  it,  as  provided  for  by  section  651."  The 
construction  suggested  would  extend  the  time  for  suit  so  as 
to  permit  the  enforcement  of  every  lien  saved  under  the 
former  section.  This,  of  course,  would  not  be  construed  to 
affect  the  general  statute  of  limitations,  and  if  the  holder  of 
an  open  account  for  work  or  material,  neglected  to  enforce 
it  within  the  six  years,  his  claim  would  be  barred  by  that 
statute. 

One  more  suggestion.  Sections  647  and  650,  when  com- 
plied with,  give  a  complete  right,  a  lien.  If  section  651  had 
not  existed  or  were  blotted  out,  the  right  would  not  be  de- 
stroyed, and  the  holder  of  it  would  not  be  without  remedy. 
The  circuit  courts  would  have  as  ample  power  to  enforce  the 
right  of  lien,  so  given,  as  they  have  over  a  vendor's  lien  for 
the  price  of  real  estate.  Now,  section  651  does  not  say  that 
the  holder  of  a  mechanic's  lien  must  enfore  the  same  by 
filing  his  complaint,  etc.,  but  that  he  '*may  enforce  the 
same,"  etc.  Now,  when  a  special  statute  gives  a  right  and 
well  defined  limits  of  time  within  which,  by  certain  steps,  to 
save  it,  but  permits  a  remedy  which,  by  its  terms,  does  not 
embrace  all  cases  of  the  right,  must  it  be  said  that  the  courts, 
under  their  general  jurisdiction,  can  not  give  a  remedy  in 
such  cases  as  do  not  come  within  the  special  but  inadequate 
permissive  remedy  given  by  the  statute?  The  right,  being 
purely  statutory,  of  course  can  be  acquired  only  by  a  com- 
pliance with  the  terms  of  the  statute,  and  where  an  adequate 
remedy  is  given  by  the  statute,  it  is  without  doubt  to  be 
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deemed  to  be  exclusive  of  other  common-law  or  equitable 
roJief ,  but  no  good  reason  can  be  given,  it  seems  to  me,  for 
saying  that  the  owner  of  a  statutory  right,  given  in  explicit 
and  unequivocal  terms,  must  be  confined  to  a  remedy  which 
in  terms  is  permissive  and  not  mandatory^  unless  it  is  as 
broad  as  the  right,  and  comprehensive  enough  to  embrace 
all  cases  of  the  right. 

On  page  76  of  Sedgwick  on  the  Construction  of  Statutory 
and  Constitutional  Law,  the  following  language  is  used: 
*'Whet*  by  statute  a  new  offence  is  created,  and  a  penalty 
is  given  fot  it,  or  a  new  right  is  given  and  specific  relief 
given  for  the  violation  of  such  right,  the  punishment  or 
remedy  is  confined  to  that  given  by  the  statute.  *  Where 
a  new  right,'  says  the  Supreme  Court  of  New  York,  *or 
the  means  of  acquiring  it,  is  conferred,  and  an  adequate 
,  remedy  for  its  invasion  is  given  by  the  same  statute,  parties 
injured  are  confined  to  the  statutory  redress.'  Sometimes, 
however,  doubts  will  arise  as  to  whether  the  statute  does  or 
does  not  intend  to  take  away  the  common-law  remedy,  and 
the  answer  will  depend  on  the  subject-matter.  So,  where 
the  charter  of  a  turnpike  corporation  provided  that  any  per- 
son guilty  of  certain  injuries  to  the  road,  as  breaking  down 
gates  or  digging  up  earth,  §jhould  forfeit  and  pay  a  fine  of 
fifty  dollars,  it  was  held  that  this  provision  was  not  intended 
to  take  away  any  common-law  remedies  for  such  injuiy  or 
obstruction,  upon  the  ground  that  the  penalty  fixed  by  the 
charter  was,  in  many  cases  that  might  occur,  wholly  inade* 
quate  to  indemnify  the  company.  Salem  Turnpike  &  C. 
B.  Co,  V.  Haye^^  5  Gushing,  458. 

** Where  a  statute  does  not  vest  a  right  in  a  person,  but 
merely  prohibits  the  doing  of  some  act  under  a  penalty,  in 
such  a  case,  the  party  violating  the  statute  is  liable  to  the 
penalty  only;  but  where  a  right  of  property  is  vested  in 
consequence  of  the  statute,  it  may  be  vindicated  by  the 
common-law  remedy  of  action,  unless  the  statute  expressly 
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confinesT  the  remedy  to  the  penalty.  So  in  Massachusetts, 
where  a  party  was  sued  for  obstructing  the  passage  of  fish 
up  a  river,  it  was  objected  that  the  franchise  of  the  plaintiff 
in  the  fishing  was  created  by  a  statute,  and  that  as  the  same 
statute  imposed  a  penalty  for  the  infringement,  the  plain- 
tiff's remedy  was  confined  to  the  penalty ;  but  the  objection 
was  considered  bad,  and  it  was  held  that  the  plaintiff  was  at 
liberty  to  sue  at  common  law  for  the  injury  done  to  his  fran- 
chise." See  ibid,  p.  341,  342,  and  notes.  Potter's  Dwarris 
on  Statutes,  p.  275  and  note  5 ;  Beckford  v.  Hbodf  7  T.  R. 
616,  620. 

It  may  be  said  that  the  use  of  the  phrase  ^^adequate  rem- 
edy" in  the  cases  where  used  was  mere  dictum  j  but  it  is 
equally  true  that  the  cases  whei*ein  the  rule  is  laid  down,  that 
the  party  having  such  a  right  can  have  no  other  remedy,  nor 
ill  any  other  tribunal,  than  the  one  provided,  were  cases 
where  the  remedy  provided  was  adequate  and  the  tribunal 
competent.  If  there  is  any  exception  to  this  proposition,  it 
has  not  been  observed  among  the  many  cases  examined. 

But,  whatever  the  merits  of  this  inquiry,  it  seems  clear  that 
the  right  given  and  secured  under  sections  647  and  650  of 
the  statute  should  be  enforced  in  every  case  where  the  notice 
has  been  filed  within  the  year  during  which,  under  section 
651,  suit  may  be  brought.  There  is  no  need  of  carrying  the 
attempt  to  harmonize  the  different  sections  further  than  this, 
and  to  stop  at  this  may  save  the  rights  of  parties  in  many 
cases  wherein  the  steps  taken  to  secure  their  liens,  though 
taken  after  60  days  from  the  doing  of  the  work  or  furnish- 
ing the  materials,  were  justified  by  the  previous  rulings  or  in- 
timations of  this  court*  I  think  the  rehearing  should  be 
granted. 
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m  m  ^  NO.  7218. 

1^  374  RoYSB,  Ex'r,  et  al.  V.  Leaming. 

'EyiDKSCE.^8€Mndary.^WheHAdmi88me.-'AUorney.—l)§cUir(Uion8.'-^^ 
the  trial  of  an  action  to  obtain  an  entiy  of  satisfaction  of  a  judgment  on 
the  ground  of  the  payment  thereof,  by  one  of  the  execution  defend- 
ants, while  an  execution  thereon  was  in  the  hands  of  the  sheriff,  to  an 
attorney  of  recoi*d  for  the  judgment  plaintiff,  who  was  also  deputy- 
sheriff,  the  declarations  and  admissions  of  such  attorney  tending  to 
show  the  payment  of  the  judgment,  or  execution  issued  thereon,  are 
admissible  in  evidence,  when,  at  the  time  of  such  trial,  both  the  at- 
torney and  said  judgment  defendant  were  dead.  Elliott,  J.,  dissents. 

From  the  Tippecanoe  Circuit  Court. 

J.  M.  Larue,  F.  B.  Everett,  H.  W.  Chase  and  F.  S. 
Chase,  for  appellants. 

G.  O.  Behm  and  A,  0.  Behm,  for  appellee. 

Woods,  J. — Suit  by  appellee  to  obtain  entry  of  satisfac- 
tion of  a  judgment,  on  the  ground  that  while  execution  was 
in  the  hands  of  the  sheriff,  Kirkpatrick,  one  of  the  execution 
defendants, had  made  full  payment  to  one  of  the  attorneys 
of  record  for  the  judgment  plaintiffs. 

Before  the  trial  said  attorney  and  the  judgment  defendant, 
who  had  made  the  alleged  payment, had  died.  At  the  trial 
evidence  was  admitted  of  declarations  and  admissions  by 
said  attorney  tending  to  show  payment  of  said  judgment,  or 
of  the  execution  issued  thereon. 

Whether  this  evidence  was  properly  admitted,  is  the  only 
question  to  which  counsel  for  appellants  have  invited  our  at- 
tention. 

We  extract,  in  substance,  so  much  of  the  bill  of  exceptiwis 
as  is  necessary  and  pertinent  to  be  considered : 

*'The  plaintiff  then  had  sworn  as  a  witness,  David  G* 
Smith,  and  offered  to  prove  by  him  certain  declarations 
made  by  one  Z.  M,  P.  Hand,  one  of  the  attorneys  for  the 
judgment  plaintiffs,  which  declarations  were  not  made  in  the 
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presence  of  any  of  said  judgment  plaintiffs.  The  defend- 
ants objected  because  the  proposed  declarations  were  not 
made  in  the  presence  of  any  of  said  plaintiff ?  for  whom  said 
Hand  was  attorney,  and  because  not  made  in  connection 
with  any  act  done  or  receipt  of  money  by  said  Hand  ;  but  the 
court  overruled  the  objections,  and  allowed  the  witness  to 
testify,  as  follows : 

**  'Colgrove  was  sheriff.  I  came  in  as  his  successor,  Au- 
gust 25th,  1869,  and  received  from  him  the  execution  issued 
m  the  judgment  in  question.  Colgrove,  acting  by  Mr, 
Hand,  his  deputy,  had  levied  the  writ  on  Kirki>atrick's  real 
estate,  as  shown  by  the  endorsement  in  Hand's  handwriting, 
lefore  that  time  I  had  been  deputy  for  Colgrove  and  so  had 
Hand.  Hand  told  me  he  had  full  control  of  this  writ  him- 
silf ;  that  there  was  no  heed  of  seeing  Mr.  Ensminger  about 
it;  that  he  was  the  attorney  for  the  plaintiffs,  and  would  en- 
d)rse  on  the  execution  an  order  for  its  return.  He  said  he 
nas  attorney  and  as  much  deputy  as  I  was.  He  said  to  me 
aid  young  James  Colgrove,  that  we  need  give  ourselves  no 
aieasiness  about  thia  writ,  as  that  matter  was  settled  and  he 
W)uld  order  that  writ  returned.  I  had  frequent  conversa* 
tbns  with  him.  Hand  acted  as  my  deputy  after  I  came  into 
(ffice.  I  don't  recollect  how  long ;  think  not  to  exceed  two 
nonths,  although  he  may  have  been  more.  Hand  said  I 
lEed  not  give  myself  any  uneasiness,  as  that  matter  was  fully 
settled.  I  never  saw  any  money  paid  on  the  writ.  Neither 
Cnsminger  nor  any  other  of  the  judgment  plaintiffs  were 
present  at  any  of  these  conversations.  Hand  told  me  that 
le  had  endorsed  the  writ  and  returned  it.  I  spoke  one  day 
ibout  going  to  see  Mr.  Ensminger  about  this  execution  when 
Hand  said,  'You  have  troubled  me  enough  about  this  mat- 
ter ;  that  is  settled,  and  I  will  order  the  writ  returned.' 

*'The  record  of  the  judgment,  and  the  execution  and  en- 
dorsements thereon,  were  put  in  evidence.  Besides  the 
levy,  the  following  were  the  endorsements  on  said  writ :' 
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'Sheriff  w;ll  return  this  writ,  March  14th,  1870.'  Signed, 
*Z.  M.  P.  Hand,  Pl'ff's  Att'y.'  *A8  above  ordered,  I  therefore 
return  this  writ,  March  14th,  1870.'  Signed,  'D.  G. 
Smith,  Sh'ff,  J.  H.  Godman,  Dep'ty.' 

**It  was  admitted  that  the  writ  was  found  in  a  pigeon- 
hole in  the  sheriff's  office  and  not  i-etumed,  or  the  return  re- 
corded in  the  clerk's  office,  until  long  after  the  return  day 
of  the  writ." 

If  the  action  of  the  court  in  admitting  this  testimony  pan 
be  upheld,  it  must  be  on  the  ground  that  the  declaration; 
in  question  were  secondary  evidence,  receivable  only  becaus» 
of  the  death  of  the  person  who  made  them.  Upon  this  subjed 
the  following  language  is  found  in  1  Greenleaf  Evidence, 
sec.  147 : 

**This  class  embmces  not  only  entries  in  books,  but  dl 
other  declarations  or  statements  of  facts,  whether  verbl 
or  in  writing,  and  whether  they  were  made  at  the  time  rf 
the  fact  declared  or  at  a  subsequent  day.  But,  to  render  then 
admissible,  it  must  appear  that  the  declarant  is  decease< ; 
that  he  possessed  competent  knowledge  of  the  facts,  or  thit 
it  was  his  duty  to  know  them ;  and  that  the  declaratiois 
were  at  variance  with  his  interest.  When  these  circun- 
stances  concur,  the  evidence  is  received,  leaving  its  weiglt 
and  value  to  be  determined  by  other  considerations."  Se«, 
also,  1  Greenl.  Evi.,  sees.  148-155. 

The  same  doctrine  is  recognized  and  illustrated  by  Whai- 
ton,  in  his  Laws  of  Evidence,  vol.  1,  sees.  226-237. 

We  think  all  the  circumstances  required  by  the  rule  a 
laid  down  concurred  to  make  admissible  the  declaration! 
which  are  shown  to  have  been  received  in  this  case. 

Thfe  declarant,  Hand,  as  attorney  for  the  execution  plaintiff 
and  as  deputy  sheriff,  having  charge  of  the  writ,  was  under 
a  duty  to  know,  and,  it  may  fairly  be  presumed,  did  know 
the  facts ;  and  his  declarations,  if  they  tended  to  show,  as 
*under  the  circumstances  it  is  apparent  they  did  tend  to  show, 
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payment  of  the  execution  to  him,  were  clearly  against  his 
interest,  both  as  attorney  responsible  to  his  client,  and  as 
deputy  sheriff  responsible  to  his  principal,  for  a  proper 
application  of  the  money;  and  of  his  death  there  is  no 
question. 

But  counsel  for  appellants  insist  that  the  admission  of  the 
declarations  complained  of  was  in  violation  of  section  772  of 
the  code  of  practice,  which  defines  the  authority  of  attorneys 
of  record  as  follows,  namely : 

**Sec.  -772.  An  attorney  has  authority  until  discharged  or 
superseded  by  another. 

^* First.  To  bind  his  client  in  an  action  or  sj^ecial  proceed- 
ing by  his  agreement,  filed  with  the  clerk,  or  entered  upon 
the  minutes  of  the  court,  and  not  otherwise. 

*^ Second.  To  receive  money  claimed  by  his  client  in  an 
action  or  special  proceeding,  during  the  pendency  thereof 
or  afterward ;  and  upon  the  payment  thereof,  and  not  other- 
wise, to  discharge  the  claim,  or  acknowledge  satisfaction  of 
the  judgment." 

It  is  claimed  under  this  statute,  that  an  attorney  can  ac- 
knowledge satisfaction  of  a  judgment  upon  payment  only, 
and  that  by  «*upon  payment"  is  meant  * 'immediately  upon 
or  in  connection  with  the  payment." 

It  must  be  admitted  that  the  declarations  proven  in  this 
case  were  not  shown  to  have  been  made  at  the  time  of  any 
payment,  and,  if  payment  is  inferred  from  the  declarations 
themselves,  it  was  a  payment  made  at  some  undefined  time 
before  the  making  of  the  declarations.  If,  however,  the 
declarations  had  been  shown  to  have  been  made  upon  or  in 
connection  with  the  receipt  of  money  by  Hand  from  Kirk- 
patrick,  they  would  have  been  primary  evidence,  admissible, 
doubtless,  as  a  part  of  the  res  gestae ^  explanatory  of  the  re- 
ceipt, and  this  whether  Hand  had  been  alive  or  dead. 

It  is  not  upon  this  ground  at  all  that  we  sustiiin  the  action 
of  the  lower  court.     Indeed,  the  fact  that  Hand  was  an  at- 
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toniey  of  record  for  the  execution  plaintiffs  is  not  the  turn- 
ing point  in  the  question  or  discussion.  The  fact  is  impor- 
tant only  as  it  shows  his  knowledge  of  the  facts,  or  his  duty 
to  know  them,  and  an  interest  on  his  part  adverse  to  his  ad* 
missions  or  declarations.  Indeed,  had  he  not  been  attorney 
at  all,  but  only  a  deputy-sheriff,  under  the  circumstances 
shown,  we  do  not  i)erceive  why,  under  the  rule,  his  declara* 
tions  would  not  have  been  equally  admissible* 

Judgment  affirmed,  with  costs. 

Elliott,  J.,  dissentB. 

Petition  for  a  rehearing  overruled,  Howk  and  Elliott,  JJ.,  dls- 
sentiog. 


^    ;    

No.  7488. 

Sebrell  v.  Hughes  et  al. 

QOYVSAKT.— Warranty.^ Eviction,-^  Ouster.^ Paramount  TUU.^ Posses* 
8ion,^N<minal  Damages. —The  owner  of  certain  real  estate  died  intes- 
tate, leaving  a  widow  and  a  daughter,  A.  R.  The  widow  afterwai-d 
intermarried  with  F.,  who  joined  her  in  a  deed  conveying  an  undivid- 
ed one-half  of  such  real  estate  to  H.  F.,  subsequently,  as  guardian  of 
A.  R.,  conveyed  to  H.  the  remaining  half  of  such  real  estate,  who  ex- 
ecuted a  mortgage  on  the  whole  tract  to  said  F.,  as  guardian,  to  seciu:e 
a  note  given  therefor.  Afterward  H.  conveyed  said  real  estate,  by  war- 
ranty, to  the  plaintiff,  subject  to  said  mortgage.  Subsequently,  A.  R. 
having  married  caused  the  same  to  be  sold  on  deci'ee  of  foreclosure  of 
said  mortgage,  and,  after  the  expiration  of  a  year,  received  a  sheriff*s 
deed  therefor,  and  took  possession  thereof  and  evicted  the  plaintiff 
therefrom.    Suit    to   recover   on   the   covenants   of  his  deed. 

Heldt  that  the  possession  of  A.  R.,  under  said  sheriff's  sale  and 
deed,  was  not  an  ouster  of  the  plaintiff  under  a  paramount  title, 
but  simply  a  transfer  and  continuation  of  the  possession  of  H.  and 
the  plaintiff  by  the  conveyances  to  them. 

Held^  also,  that,  while  neither  of  said  deeds  may  have  been  operative  to 
convey  the  title  intended  to  be  transferred,  yet  so  long  as  possession  is 
held  thereunder,  only  nominal  damages  can  be  awaixled  for  breach 
of  the  covenants  of  the  deed. 
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From  the  Madison  Circuit  Court. 

(7.  D.  ITiompaonj  for  appellant. 

C.  L.  Henry  and  W.  S.  Diven^  for  appellees. 

Woods,  J. — ^Action  on  the  covenants  of  a  deed  for  the 
conveyance  of  real  estate,  it  being  alleged  that  the  grantor 
was  not  the  owner  of,  nor  seized  of  a  fee  simple,  indefeasible 
estate  of  inheritance  in,  nor  had  the  right  to  convey  the 
same,  and  that  said  real  estate  had  been  lost  to  the  plaintiff.. 
Issues  of  fact  were  formed  and  tried  by  the  court,  which,  at 
the  request  of  the  defendants,  found  the  facts  specially,  and 
stated  its  conclusion  of  law  thereon  substantia11y,as  follows,, 
to  wit: 

Gilbert  Ross  died  intestate,  being  the  owner  in  fee  of 
eighty  acres  of  land  described,  and  leaving  surviving  him 
his  widow,  Nancy  J.,  and  his  daughter,  Amanda.  Thereaf- 
ter said  Nancy  intermarried  with  Micajah  Francis,  who  af- 
terward, on  the  21st  day  of  September,  1866,  joined  her  in 
a  deed  of  conveyance  for  the  undivided  half  of  said  real  es- 
tate to  William  A.  Hughes,  and  on  the  4th  day  of  November, 
1866,  said  Micajah  Francis,  as  guardian  of  said  Amanda 
Ross,  conveyed  to  said  Hughes,  the  undivided  half  of  said 
real  estate ;  and  on  the  6th  day  of  December,  1866,  said 
Hughes  and  wife  executed  to  said  Micajah  Francis,  as  guar- 
dian of  said  Amanda,  a  mortgage  on  the  whole  of  said  real 
estate  to  secure  the  payment  of  $300  one  year  thereafter,, 
with  ten  per  cent,  interest.  On  the  5th  day  of  January, 
1868,  said  Hughes  and  his  wife,  Louisa  J.,  by  warranty  deed, 
a  copy  of  which  is  filed  with  the  complaint,  conveyed  said 
real  estate  to  the  plaintiff,  subject  to  said  mortgage  to  said 
guardian  for  $300,  the  consideration  in  addition  to  said 
moitgage  being  $900,  which  was  paid.  Afterward,  said 
Amanda  Ross,  having  intermarried  with  Samuel  Fleming, 
caused  said  real  estate  to  be  sold  on  a  decree  of  foreclosure 
of  said  mortgage,  and,  the  same  not  having  been  redeemed 
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within  the  year,  on  the  15th  day  of  August,  1876,  received 
a  sheriff's  deed  therefor  and  took  possession,  and  evicted  the 
plaintiff  therefrom  by  virtue  of  her  said  sheriff's  deed,  before 
the  commencement  of  this  suit. 

'*And,  as  a  conclusion  of  law,  the  court  finds  that  the 
plaintiff,  being  evicted  of  her  possession  in  consequence  of 
her  own  negligence,  is  not  entitled  to  recover  back  any  part 
of  the  purchase-money  paid  out  by  her,  but  is  entitled  to 
nominal  damages"  now  assessed  at  *'one  dollar,  to  all  of 
which  conclusions  of  law  the  plaintiff  at  the  time  excepts." 
Signed  by  the  judge.  Error  assigned  on  this  exception  pre- 
sents the  question  submitted  for  our  decision. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

It  is  doubtless  true,  that  the  deed  of  Nancy  J.  Francis  and 
Tier  husband  to  Hughes  conveyed  no  title.  Said  Nancy  had  a 
good  title  and  estate  in  fee  simple,  but,  by  reason  of  section 
18  of  the  law  of  descent,  1  R.  S.  1876,  p.  411,  she 
was,  during  the  coverture  of  her  second  marriage,  forbidden 
to  convey.  This  disability,  being  for  her  oAvn  benefit,  as 
well  as  for  that  of  her  children  by  her  first  husband,  her 
deed  constituted  no  estoppel  against  her,  and  if  she  had 
chosen  to  reassert  her  title  and  reclaim  the  possession,  at  any 
time,  she  could  have  done  so.  Barnes  v.  AUeUy  25  Ind. 
222  ;  Jackson  v.  Finchy  27  Ind.  316  ;  Vinnedge  v.  Shaffer^ 
35  Ind.  341 ;  Knight  v.  McDonald^  37  Ind.  463 ;  Mattox 
V.  Hightshu€y  39  Ind.  95  ;  Deweese  v.  Reagan^  40  Ind.  513 ; 
Bowers  v.  Van  Winkle y  41  Ind.  432. 

But  this  right  to  reclaim  the  possession  which  she  had 
surrendered  to  Hughes  she  did  not  exercise,  nor  did  she 
claim  the  rights  of  a  tenant  in  common  with  Hughes,  as  she 
might  have  done  after  he  became  the  owner  of  the  share  of 
Amanda  Ross  under  the  guardian's  deed.  Under  the  two 
deeds  so  made  to  him,  Hughes  became  the  sole  and  undis- 
turbed possessor  of  the  land,  and,  with  his  conveyance  to  her, 
gave  the  plaintiff  the  same  possession.     That  possession  was 
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disturbed,  not  by  any  assertion  of  the  paramount  title,  but 
only  by  virtue  of  the  sale  and  conveyance  made  upon  a  fore- 
closure of  the  mortgage  executed  by  Hughes,  subject  te 
which  the  plaintiff  bought.  During  the  lifetime  of  her 
mother,  the  daughter,  Amanda,  had  no  estate  or  interest  in  the 
mother's  portion  of  the  land,  and  could  not  have  claimed 
under  the  title  of  the  mother,  who  alone  could  hav^  asserted 
the  paramount  i-ight.  Cases  supra.  The  possession  of 
Amanda  Fleming  under  the  sheriff's  deed,  instead  of  being 
an  ouster  of  the  plaintiff  under  the  paramount  title,  was 
simply  a  transfer  and  continuation  of  the  possession  of 
Hughes  and  of  the  plaintiff,  held  under  said  deeds  from 
Nancy  J.  Francis  and  her  husband,  and  from  said  Micajah 
Francis  as  guardian  of  Amanda  Ross ;  and,  notwithstanding 
either  of  the  deeds  may  have  been  inoperative  to  convey  the 
title  intended  to  have  been  transferred,  only  nominal  dam- 
ages can  be  awarded  for  breach  of  the  covenants  of  the  deed, 
so  long  as  possession  is  held  thereunder.  Mason  v.  Cooksey^ 
51  Ind.  519  ;  Black  v.  Coan,  48  Ind.  385  ;  Mahoney  v.  Rob- 
him,  49  Ind.  146 ;  Crance  v.  Collenbaugh,  47  Ind.  256  ; 
Black  V.  Duncan,  60  Ind.  522 ;  McClure  v.  McClure,  65 
Ind.  482. 

Judgment  affirmed,  with  costs. 
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TRACTiCR.— Brief  .^Waiver, ^  Supreme  Cottrt.— Questions  not  discussed' 
in  the  brief  of  counsel  will  be  regarded  as  waived  by  the  Supreme- 
Court. 
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^AME. — Parties  to  Action, — How  Untncorporated  Covipaniea  Mu$t  Sue. — An 
unincorporated  company  must  sue  in  the  individual  names  of  ita  mem- 
bers, and  not  in  the  name  of  such  company. 

TleadiuQ. —Designation  of  Corporation  in  Complaint. — Town  Trustees. — 
Where,  in  the  complaint,  the  plaintiff  therein  is  designated  as  <^The 
board  of  school  trustees  for  the  town  of,'^  etc.,  such  designation  implies 
that  such  plaintiff  is  a  corporation,  and  such  complaint  is  sufficient  on 
demurrer  thereto  for  want  of  legal  capacity  to  sue. 

Same.— Estoppel.— A  party  contracting  with  a  corporation  as  such  is  es- 
topped to  deny  its  corporate  existence  and  its  power  to  sue  as  a  cor- 
poration. 

Same.— Controot,  Execution  of  by  Town  Trustees.-Public  Corporation.-^ 
Whei-e,  in  a  contract,  it  is  manifest  that  the  parties  whose  names  are 
signed  thereto,  were  acting  as  the  trustees  of  a  public  cori>oration,  al- 
though executed  in  their  own  names,  such  contract  is  not  their  per- 
sonal contract,  but  that  of  the  public  corporation  of  which  they  are  the 
trustees. 

'SAME.—Complaint  on  Bond  and  Contract.-^Consideration.-^Where^  in  a  com- 
plaint upon  a  contract,  the  bond  given  to  seciure  its  performance  filed 
therewith  recited  ''that  the  said  J.  M.  shall  faithfully  comply  with  the 
conditions  of  the  foregoing  contract,^'  etc.,  such  contract  and  bond 
^ill  be  considered  as  constituting  a  single  instrument,  and  the  con- 
sideration for  the  contract  a  sufficient  consideration  for  the  bond. 

Same.— Assignment  of  Breaches  of  Contract  and  Bond.— Complaint.— De- 
murrer.-^ A.  stipulation  in  a  contract  for  the  repair  of  a  buUding,  that  the 
contractor  is  to  furnish  all  the  material  therefor,  must  be  construed  to 
mean  that  such  contractor  is  to  furnish  the  same  at  his  own  expense ; 
and  a  complaint,  assigning  as  breaches  of  such  contract  and  bond  his 
failure  to  pay  therefor,  is  sufficient  on  demurrer. 

From  the  Marion  Superior  Court. 

B.  Harrison,  0.  C.  Hinea,  W.  H.  H.  MiJlfir  and  J.  G. 
Williams y  for  appellants. 

C.  Byfield  and  L.  Howland,  for  appellee. 

HowK,  J. — This  action  was  brought  by  the  appellee,  as 
plaintiff,  to  recover  damages  from  the  appellants  for  their 
alleged  breaches  of  a  certain  written  contract  and  bond  exe- 
cuted by  them  to  the  appellee.  The  cause,  having  been  put 
at  issue,  was  tried  by  the  court  at  special  term,  and  a  finding 
was  made  for  the  appellee,  and  judgment  was  rendered  ac- 
cordingly.'  On  appeal  to  the  court  in  general  term,  the 
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judgment  of  the  special  term  was  in  all  things  affirmed,  and 
from  this  judgment  of  affirmance  this  appeal  is  now  here 
prosecuted. 

By  a  proper  assignment  here,  the  appellants  have  brought 
before  this  court  the  errors  assigned  by  them  in  the  court 
below,  in  general  term,  as  follows : 

1 .  The  court  M  special  term  erred  in  overruling  the  sep- 
arate demurrers  of  the  appellants  John  Schneider  and  Philip 
Schloss,  to  appellee's  complaint ; 

2.  The  court  also  erred  in  overruling  the  joint  demurrer 
of  said  appellants  to  the  complaint ;  and, 

3.  The  court  erred  in  overruling  the  appellants'  motion 
for  a  new  trial. 

No  question  arising  under  the  alleged  error  of  the  court 
in  overruling  the  motion  for  a  new  trial  has  been  presented 
and  discussed  by  the  appellants'  counsel  in  their  brief  of 
this  cause  in  this  court.  The  third  supposed  error  must, 
therefore,  under  the  settled  practice  of  this  court,  be  re- 
garded as  waived. 

The  appellants  Schneider  and  Schloss  separately  demur- 
red to  the  complaint  upon  two  gi'ounds  of  objection,  namely : 

1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ; 

2.  That  the  appellee  had  not  legal  capacity  to  sue,  which 
was  apparent  on  the  face  of  the  complaint. 

The  decision  of  the  couil  in  oveiruling  this  demurrer  was 
assigned  as  the  first  error. 

All  the  appellants  jointly  demurred  to  the  complaint  for 
the  alleged  insufficiency  of  the  facts  therein  to  constitute  a 
cause  of  action,  and  the  overruling  of  this  demurrer  was  as- 
signed as  the  second  error.  The  first  and  second  errors  may 
properly,  therefore,  be  considered  together. 

This  suit  was  brought,  as  we  have  seen,  by  and  in  the 
name  of  *«The  Board  of  School  Trustees  for  the  Town  of 
Edinburg,  Johnson  County,  Indiana,"  as  sole  plaintiff.   One 
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of  the  grounds  of  objection,  in  the  demun*er  to  the  com- 
plaint, as  we  have  seen,  was,  that  it  was  apparent  on  the 
face  of  the  complaint,  that  this  plaintiff  had  not  the  legal 
capacity  to  sue.  In  discussing  this  objection  to  the  com- 
plaint, the  first  point  made  by  the  appellants'  counsel  isy 
''that  the  names  of  Kelly,  Winterbery  and  Thompson  should 
have  been  set  out  in  the  complaint."  A  copy  of  the  contract 
in  suit  was  made  a  part  of  the  complaint,  apd  it  began  as 
follows:  ** Articles  of  agreement,  made  and  entered  into 
this  the  17th  day  of  July,  A.  D.  1876,  by  and  between  the 
Trustees  of  Public  Schools  of  Edinburg,  Johnson  county^ 
Indiana,  party  Of  the  first  part,  and  John  Mackenzie,  con- 
tractor and  builder,  party  of  the  second  part,  Witnesseth." 
Then  followed  the  covenants  and  agreements  of  the  party 
of  the  first  part  and  of  the  party  of  the  second  part,  re- 
spectively ;  and  the  contract  closed  as  follows :  "In  testi- 
mony whereof,  the  parties  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  above  written."  The  contract  was 
signed  by  James  M.  Kelly,  A.  W.  Winterbery  and  John  A. 
Thompson,  apparently  as  or  for  ''the  party  of  the  first  part," 
but  without  any  designation  of  their  official  character  in 
connection  with  their  signatures ;  and  it  was  also  signed  by 
said  John  Mackenzie,  who  was  described  therein  as  "party 
of  the  second  part." 

The  appellants'  counsel  assume,  that  the  party  plaintiff 
in  this  action  is  an  unincorporated  company,  and  they  base 
their  entire  argument  on  the  point  under  consideration,  on 
this  assumption  :  Counsel  say :  "It  will  not  do  to  say,  that 
the  name  in  which  the  plaintiffs  sue  imports  a  coq^oration, 
because  the  complaint  and  contract,  upon  which  it  is  founded, 
expressly  negative  such,  a  statement."  In  their  view,  the 
contract  negatives  such  a  statement,  because  it  is  signed 
by  Kelly,  Winterbery  and  Thompson,  in  their  own  proper 
names,  and  without  any  prefix  or  suffix,  in  close  connection 
with  their  signatures,  to  indicate  that  they  were  acting  in  an 
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official  or  representative  character,  as  the  officers  or  agents* 
of  a  corporation,  in  their  execution  of  said  contract.  A^ain^ 
it  is  claimed,  that  the  complaint  negatives  such  a  statement , 
because  it  **invariably  uses  the  plural  number,  in  referring 
to  the  plaintiffs ;"  and  reference  is  made  to  pages  and  lines 
of  the  record,  for  the  purpose  of  showing  that,  in  many  in- 
stances, the  party  plaintiff  in  this  case  had  been  spoken  of 
or  referred  to  in  the  plural  numbej*.  This  is  the  entire  ar- 
gument of  the  appellants'  learned  counsel,  on  the  point  we 
are  considering,  and  we  are  by  no  means  convinced  thereby, 
**that  the  names  of  Kelly ,  Winterbery  and  Thompson  should 
have  been  set  out  in  the  complaint." 

Of  course,  if  it  might  be  assumed,  as  counsel  assume  in 
argument,  that  the  party  plaintiff  in  this  cause  is  an  unin- 
corporated company,  then  no  argument  would  be  needed  to 
show  that  the  individual  members  of  such  company,  who- 
ever they  were,  would  have  been  proper  and  necessary  par- 
ties plaintiffs  in  the  complaint.  The  rule  has  been  repeat- 
edly recognized,  and  never  questioned  so  far  as  we  are  ad- 
vised, in  the  decisions  of  this  court,  that  an  unincorporated 
company  must  sue  in  the  individual  names  of  its  members, 
and  not  in  the  name  of  the  company.  Says  v.  Lanier ^  3 
Blackf.  322  ;  Livingston  y.  Hai*vey^  lOInd.  218  ;  The  Adams 
Express  Co.  v.  Hilh  43  Ind.  157. 

But  it  seems  to  us  that  this  assumption  of  the  appellants^ 
counsel  is  wholly  unauthorized  by  anything  appearing  in  the 
record.  Certainly  it  is  not  apparent  on  the  face  of  the  com- 
plaint, that  the  party  plaintiff  therein  was  or  is  an  unincorpo- 
rated company ;  and,  therefore,  the  demurrer  to  the  com- 
plaint, upon  the  ground  that  the  plaintiff  had  not  the  legal 
capacity  to  su#,  was  correctly  overruled.  The  name  in 
which  the  plaintiff  sued  fairly  implied  that  the  plaintiff  was 
a  corporation,  and  this  implication  was  sufficient  to  with- 
stand the  appellants'  demurrer  for  the  second  statutory 
cause.  Harris  v.  The  Muskingum^  etc, Co.  j  4  Blackf.  267  ; 
Vol.  72.— 13 
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,  Cicero  J  etc.,  Co.  v.  Craighead^  28  Ind.  274;  The  NortJi- 
Western  Conference,  etc.,  v.  Myers,  36  Ind.  375  ;  The  Indi- 
•anapolis  Sun  Co.  v.  HwreU,  53  Ind.  527.  Not  only  so,  but 
the  appellants,  having  contracted  with  the  appellee  as  a  cor- 
pomtion,  were  estopped  from  denying  its  corporate  exist- 
ence, and  its  power  and  capacity  to  sue  and  be  sued  as  a 
•corporation.  The  fact  that  the  contract  was  signed  by  Kelly, 
Winterbery  and  Thompson,  in  their  own  proper  names, 
with  nothing  in  connection  with  their  signatures  to  indi- 
cate that  they  were  acting  as  officers  or  agents  of  a 
•corporation,  in  the  execution  of  the  contract,  did  not 
make  it  their  individual  or  personal  contract.  On  the 
face  of  the  contract,  it  is  manifest  that,  in  its  execution, 
they  were  acting  as  the  trustees  of  the  School  Town  of  Edin- 
burg, a  public  corpomtion.  In  the  case  of  School  Town  of 
MonticeUo  v.  Kendall,  ante,  p.  91,  the  question  of  the 
individual  or  personal  liability  of  the  trustees  of  a  school 
town,  upon  promissory  notes  executed  by  said  trustees,  was 
the  subject  of  consideration  in  this  court ;  and  it  was  held 
that  the  notes  were  not  the  individual  or  personal  contracts 
of  the  trustees,  but  were  the  contracts  of  the  corporation. 
Woods,  J.,  speaking  for  the  court,  said:  «*It  is  clear 
that  n  school  town  or  township  is  a  purely  public  corpo- 
ration, and  the  trustees  thereof  public  agents.  These 
notes,  therefore,  which  were  confessedly  executed  upon  con- 
siderations moving  only  to  the  use  and  benefit  of  the  appel- 
lant, are  binding  on  no  one  unless  upon  the  appellant.  We 
have  no  hesitation  in  holding  them  to  be,  under  the  facts 
averred  and  upon  the  proof  made,  the  obligations  of  the 
appellant.'*  Nevrman  v.  Sylvester,  42  Ind.  106.  So, 
in  the  case  at  bar,  the  subject-matter  dF  the  contract 
in  suit  was  the  building  of  additions,  and  the  making  of 
alterations  and  repairs,  to  the  public  school-house  of  Edin- 
burg. Although  this  contract  was  apparently  executed  by 
the  trustees,  in  their  own  proper  names,  we  are  clearly  of 
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the  opinion  that  it  was  not  their  personal  contract,  but  that 
it  was  the  contract  of  the  public  corporation,  of  which  they 
were  the  trustees. 

We  fail  to  see  that  the  use  of  the  plural  number,  in  speak- 
ing of  a  corporation  aggregate,  tends  to  show  in  the  remotest 
degree  that  such  corporation  was  an  unincorporated  com- 
pany, or  to  negative  the  statement  that  the  name  in  which  • 
the  plaintiff  sued  Imported  a  corporation. 

In  discussing  the  sufficiency  of  the  complaint,  the  appel- 
lants' counsel  insist  that  the  demurrer  should  have  beeU  sus- 
tained because  the  complaint  fails  to  show  any  consideration 
for  the  bond.  The  appellants  Schneider  and  Schloss  signed 
the  bond  given  by  Mackenzie,  as  his  sureties,  but  were  not 
parties  to  his  contract,  his  performance  of  which  was  secured 
by  said  bond.  It  is  claimed  by  counsel  that  the  bond  << shows 
upon  its  face  that  it  was  executed  subsequent  to  the  contract 
which  it  secured.'*  We  think,  however,  that  the  bond  shows 
upon  its  face  that  the  execution  of  the  contract  and  bond 
were  contemporaneous  or  concurrent  acts.  The  contract  and 
bond  each  bore  the  same  date ;  and  the  condition  of  the  bond 
shows  that  they  were  written  on  the  same  paper,  the  contract 
preceding  the  bond.  The  condition  of  the  bond  commenced 
as  follows :  <<Now,  if  the  said  John  Mackenzie  shall  faith- 
fully comply  with  the  conditions  of  the  foregoing  contract," 
etc.  From  this  language  it  may  be  fairly  assumed  that  both 
the  instruments  were  drafted  on  the  same  paper,  and  that 
neither  of  them  was  delivered  to  the  appellee  until  both  had 
been  fully  signed  by  all  the  parties  whose  signatures  were 
necessary.  We  are  of  the  opinion  that  the  contract  and  bond 
must  be  considered  as  constituting  a  single  instrument,  and 
that  the  consideration  for  the  contract  was  a  sufficient  con- 
sideration for  the  bond. 

Another  objection  to  the  sufficiency  of  the  complaint, 
urged  by  the  appellants*  counsel,  is,  that  **the  complaint  does 
not  state  any  breaches  of  the  contract  which  the  bond  se- 
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cured."  The  bond  was  conditioned  that  Mackenzie  should 
faithfully  comply  with  the  conditions  of  the  contract  '*in 
all  respects,  according  to  the  true  intent  and  meaning  there- 
of." It  was  stipulated  in  the  contract,  inter  alia^  that  the 
said  Mackenzie  ^^shall  and  will  furnish  such  good,  proper 
and  sufficient  material,  of  all  kinds  whatsoever,  as  shall  be 
*  necessary  for  the  alterations,  additions  and  repairs  of  said 
school-house,  and  perform  all  kinds  of  labor  whatsoever,  as 
shall  be  necessary  for  the  erection  and  completion  of  the 
same,  in  all  respects,"  etc.  The  true  intent  and  meaning 
of  this  stipulation  of  the  contract  can  not  be  doubted,  as  it 
seems  to  us.  Mackenzie  was  to  furnish  all  necessary  mate- 
rial, and  to  perform  all  necessary  labor,  at  his  own  proper 
cost,  charge  and  expense.  The  breaches  assigned  of  said 
contract  and  bond  were,  in  substance,  that  the  said  Macken- 
zie had  failed  to  pay,  as  it  was  his  duty  to  do,  for  all  the 
materials  and  labor  furnished  by  him  under  said  contract, 
giving  a  detailed  statement  of  the  claims  which  he  had  failed 
and  ought  to  have  paid.  The  assignment  of  breaches  was 
rather  informal  and  indefinite,  but  it  seems  to  us  to  have 
been  sufficient  to  withstand  the  appellants'  demurrers  to  the 
complaint. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


No.  9051. 
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Negligence.— -4c«(on  for  Damages,— Allegation  of  Locus  in  Quo,— In  an 
action  to  recover  damages  for  personal  injuries  received  by  the  negli- 
gence of  a  city,  Uie  complaint  alleged  that  the  plaintiff  ''had  to  pass 
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the  corner  of  M.  and  L.  streets,  at  a  point  where  they  intersect,  in  the 
city  of  Indianapolis,  Marion^county,  Indiana,^'  and  that  the  injury  oc- 
curred ^*at  the  bridge  over  the  gutter  between  the  said  L.  street  and  the 
sidewalk  on  said  southeast  corner  of  said  streets.^' 

Heldf  that  this  was  sufficient  to  show  that  the  injury  occurred  within  the 
limits  of  said  city. 

Same. — Defect  in  Street-Crossing, ^Notice  of. — ^Notice  of  a  defectiye  street- 
crossing  may  be  inferred  where  it  is  of  such  a  character,  and  has  con- 
tinued for  such  a  length  of  time,  as  that  the  officers  of  the  city  charged 
with  the  supervision  thereof,  might,  and  probably  would,  have  discov- 
ered it,  if  they  had  used  ordinary  care  in  the  discliarge  of  their  duties. 

tiAi£R.—OuUer- Crossings. ^ItiB  the  duty  of  a  city  not  only  to  make  her 
gutter-crossings  safe  in  the  first  instance,  but  to  use  ordinary  care  to 
see  that  they  are  kept  safe. 

Same. — ^A  city  is  chargeable  with  knowledge  of  the  natural  tendency  of 
timber  to  decay,  and  it  Lb  its  duty  to  use  ordinary  care  to  detect  and 
guard  against  the  same. 

Same. — ^Where  there  is  such  a  defect  in  a  gutter-crossing  of  a  city  as  to 
be  dangerous  to  persons  passing  at  night,  it  is  the  duty  of  such  city  to 
guard  the  same  in  some  way,  and  the  absence  of  gas-light  from  street- 
lamps,  or  other  lights,  in  such  vicinity,  may  be  considered  in  determin- 
ing the  question  of  negligence. 

Same.— /fM<nic(ion«.— As  to  what  constitutes  negligence,  see  instructionb 
set  out  in  opinion. 

Same. — Damages. — As  to  the  elements  constituting  the  damages  to  be 
considered  in  such  case,  see  instruction  in  opinion,  p.  201. 

Presumption. — /lutmction.— It  will  be  presumed  by  the  Supreme  Court, 
the  contrary  not  appearing  in  the  record,  that  the  court  below  gave 
a  proper  charge  on  the  subject  of  the  burden  of  proof. 

Evidence.— It  is  not  error  to  admit  evidence  on  such  trial  of  the  condi- 
tion of  such  gutter  and  crossing  more  than  a  year  after  such  accident, 
upon  the  statement  of  counsel  that  he  proposed  afterward  to  show  that 
there  had  been  no  material  change  in  the  condition  thereof  from  the 
time  of  such  accident  until  such  examination  was  made. 

Same. — WUness.—Expert.— The  opinion  of  an  expert  as  to  whether  one 
of  the  sleepers  in  such  gutter  bridge,  he  having  examined  it,  had  rotted 
recently,  or  whether  the  decay  was  of  some  length  of  time,  was  admis- 
sible in  evidence  on  such  trial. 

Same. — Privileged  Communications. —Attorney  and  Client.— Agency  of  Hus- 
band for  Wife. — On  such  trial  the  defendant  offered  to  prove  by  B.,  a 
member  of  a  law  Arm,  a  conversation  had  by  him  with  the  husband  of 
the  plaintiff  soon  after  such  accident,  in  relation  thereto,  and  as  to  the 
condition  of  such  gutter  bridge,  at  a  time  when  B.  was  not  a  member 
of  the  firm,  but  a  clerk  in  their  office,  and  understood  that  he  was  being 
consulted  as  a  law3'er. 
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Seldf  that,  if  the  husband  was  acting  as  agent  for  his  wife,  his  statements 
to  B.  were  privileged,  and  inadmissible^n  evidence. 

Heldf  alsOf  that  if  he  were  not,  at  the  time,  the  agent  of  his  wife,  liis  state- 
ments were  not  competent  evidence  against  her. 

New  TaiAL.^Misconduet  of  Juror. — Verdict. — It  was  alleged  as  a  ground 
for  a  new  trial,  that  on  view  of  the  place  by  the  jury  where  such  acci- 
dent occurred,  one  of  them  uncovered  the  end  of  one  of  the  sleepers, 
and  in  doing  so  broke  off  a  small  piece  of  it  and  crumbled  it  with  hia 
fingers,  and  that  another  cut  the  end  of  it  with  his  knife. 

HM,  that  such  misconduct  on  the  part  of  the  jurors  was  not  such  a» 
would  vitiate  the  verdict,  in  the  absence  of  anything  showing  that 
such  acts  liad  some  influence  in  the  formation  thereof. 

From  the  Marion  Superior  Court. 

J.  A.  Henry y  for  appellant. 

£!.  O.  Buskirk  and  P.  W,  Bartholomew^  for  appellee. 

WoRDEN,  J. — ^Action  by  the  appellee  against  the  appellant^ 
to  recover  damages  for  personal  injuries  to  the  plaintiff,  al- 
leged to  have  been  caused  by  the  negligence  of  the  city  in 
permitting  a  certain  gutter-crossing  to  become  loose,  broken, 
rotten  and  unsafe.  Issue,  trial,  verdict  and  judgment  for 
the  plaintiff.  Judgment  affirmed,  on  appeal  to  general  term. 

Questions  are  raised  as  to  the  sufficiency  of  the  com- 
plaint, and  as  to  the  correctness  of  the  ruling  in  overruling 
a  motion  for  a  new  trial. 

The  only  objection  to  the  complaint  is,  that  it  does  not, 
as  is  claimed,  show  that  the  place  where  the  injury  occurred 
was  within  the  corporate  limits  of  the  city. 

The  complaint  alleges  that  the  plaintiff  ''had  to  pass  the 
comer  of  Michigan  and  Liberty  streets,  at  a  point  where 
they  intersect,  in  the  city  of  Indianapolis,  Marion  county, 
Indiana,"  and  the  injury  is  alleged  to  have  occurred  "at 
the  bridge  over  the  gutter  between  the  said  Liberty  street 
and  the  sidewalk  on  said  southeast  comer  of  said  streets." 
This,  it  seems  to  us,  sufficiently  shows  that  the  injury  oc- 
cuired  within  the  limits  of  the  city. 

We  come  to  the  motion  for  a  new  trial,  and  will  consider 
the  points  relied  upon  by  the  counsel  for  the  appellant. 
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We  can  not  reverse  the  judgment  on  the  evidence,  as  that 

•  was  sufficient,  in  our  opinion,  to  justify  the  verdict.     The 

defendant  asked,  but  the  court  refused,  the  following  charges : 

^*8th.  The  law  does  not  impose  on  the  city  of  Indianap- 
olis the  duty  of  keeping  gas-lamps  lighted  during  all  hours 
of  the  night ;  nor  is  a  city  liable  for  injuries  which  a  person 
may  receive  while  passing  over  or  along  her  streets,  even 
though  such  injuries  may  have  been  caused  by  the  failure  of 
the  city  to  have  lamps  properly  lighted. 

<*9th.  It  is  the  duty  of  a  person  in  crossing  the  streets- 
of  the  city  to  exercise  proper  care  ;  and  if  the  f  oot-crossings. 
provided  by  the  city  for  persons  on  foot  are  in  a  reasonably 
safe  condition  for  travel,  it  would  be  the  duty  of  persons  on 
foot  to  use  such  crossing  in  crossing  the  street,  and  the  city 
would  not  be  liable  for  an  accident  that  might  occur  to  a 
person  in  crossing  the  street  at  other  points  between  the 
said  crossings,  if  the  street  was  properly  constructed  and  in 
a  reasonably  safe  condition ;  nor  would  the  city  be  liable,  if 
a  pei*son  in  crossing  the  street  should  get  off  the  crossing 
and  walk  or  step  into  the  gutter,  and  thereby  receive  an 
injuiy." 

The  court  of  its  own  motion  gave  the  following  charges : 

**8th.  I  have,  in  some  of  the  preceding  instructions 
spoken  of  an  alleged  defect  in  the  street-crossing,  continu- 
ing for  such  a  length  of  time  as  that  notice  thereof  might  be 
reasonably  inferred.  Notice  of  such  defect  may  be  reason- 
ably hif erred,  where  it  is  of  such  a  character,  and  has  contin- 
ued for  such  a  length  of  time,  as  that  the  officers  of  the  city,. 
charged  with  the  supervision  of  its  street-crossings,  might, 
and  probably  would,  have  discovered  it,  if  they  had  used  or- 
dinary care  in  the  discharge  of  their  duties. 

••9th.  It  is  not  enough,  to  exonerate  the  city  from  liability 
on  account  of  rotten  and  insecure  gutter-crossings,  to  show 
that  they  were  oi^ginally  well  constructed  and  safe.  It  is  the 
duty  of  the  city  not  only  to  make  her  gutter-crossings  safe 
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in  the  first  instance,  but  to  use  ordinary  care  to  see  that  they 
are.  kept  safe.  The  city  is  chargeable  with  knowledge  of  « 
the  natural  tendency  of  timber  to  rot  and  decay,  by  lapse  of 
time  and  exposure  to  the  elements,  and  it  is  her  duty  to  use 
ordinary  care  to  detect  and  guard  against  the  same  ;  and,  if 
injury  results  by  reason  of  rotten  and  insecure  timbers  in  a 
gutter-crossing,  it  is  no  excuse  that  the  city  officers,  charged 
with  the  supervision  of  her  streets  and  sidewalks,  did  not 
know,  that  the  timbers  of  such  gutter-crossing  were  rotten 
and  insecure,  if,  by  ordinary  care  in  the  discharge  of  their 
duties,  such  officers  might  have  discovered  the  condition 
thereof  in  time  to  have  repaired  the  same  before  such  in- 
jury. 

"10th.  The  law  does  not  impose  upon  the  city  of  Indi- 
anapolis the  duty  of  keeping  her  gas-lights  lighted  during  all 
hours  of  the  night,  nor  is  the  city  liable  for  injuries  which  a 
person  may  receive  while  going  over  or  along  her  streets, 
even  though  such  injuries  may  have  been  caused  by  the 
failure  of  the  city  to  have  her  lamps  lighted,  if  this  is  the 
only  act  or  omission  proved  against  the  city.  But  if  there 
is  a  defect  in  a  sidewalk  or  gutter-crossing,  liable  to  be 
dangerous  to  travellers  passing  along  the  same  in  the  night- 
time, though  using  orduiary  care,  then  it  is  the  duty  of  the 
city  to  guard  the  same  in  some  way,  and,  if  there  are  no 
lights,  then  barriers  or  some  other  precautions  must  be  used. 
You  have  a  right,  therefore,  to  consider  the  circumstance 
of  the  absence  of  lights  in  the  vicinity  of  the  gutter-crdfesing 
in  question,  at  the  time  of  the  alleged  accident,  if  it  is  a  fact 
that  there  were  no  lights,  in  connection  with  the  other  facts 
and  circumstances  proved,  both  as  bearing  upon  the  question  • 
whether  or  not  the  defendant  was  guilty  of  negligence,  as 
well  as  in  determining  whether  or  not  the  plaintiff  herself 
was  free  from  negligence. 

"11th.     If  you  find  that  the  gutter-crossing  in  question, 
at  the  time  in  question,  and  in  its  then  condition,  and  with- 
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out  lights,  if  there  were  no  lights,  was. reasonably  safe  for  a 
person  crossing  on  foot,  and  in  the  use  of  ordinary  care, 
then  the  plaintiff  can  not  recover,  even  though  she  did  step 
or  fall,  as  she  claims,  into  the  adjacent  gutter,  for,  as  I  have 
said  before,  the  plaintiff  must  prove,  not  only  that  she 
received  the  injuries  complained  of,  but  she  must  prove  that 
the  city  was  guilty  of  negligence  as  charged,  and  that  such 
negligence  directly  contributed  to  produce  such  injuries. 

**12.  Again,  if  you  find  that  the  street  crossing  connect- 
ing the  gutter-crossing  in  question  with  the  west  gutter- 
crossing  on  the  opposite  side  of  the  street,  was  reasonably 
safe  and  convenient,  by  night  as  well  as  by  day,  for  persons 
crossing  the  street  on  foot  at  that  point,  and  using  ordinary 
care,  and  the  plaintiff,  by  the  use  of  such  care,  might  have 
crossed  on  such  street-crossing,  and,  if  she  had  kept  on  it, 
would  have  avoided  the  alleged  defect  complained  of,  but 
she  did  not  use  such  care  to  keep  on  such  street-crossing, 
and,  in  consequence  of  her  diverging  from  the  line  of  the 
street-crossing,  received  the  injuries  complained  of,  then  she 
can  not  recover,  even  though  the  gutter-crossing  in  question 
was  unsafe  for  persons  so  diverging  from  the  line  of  the 
street-crossing.  But  the  plaintiff  is  not  to  be  deemed  guilty 
of  a  want  of  ordinary  care  in  diverging  from  the  line  of  the 
street-crossing,  if,  in  consequence  of  the  darkness,  she  could 
not  see  it,  and  had  no  reason  to  apprehend  that  it  was  un- 
safe to  cross  where  she  attempted  to  cross. 

*<14.  If  you  find  for  the  plaintiff,  you  will,  in  estimating 
her  damages,  if  any,  take  into  consideration  the  nature  of 
her  injuries,  how  long  she  has  been  disabled  in  consequence 
thereof,,  if  she  has  been  so  disabled,  and,  if  she  is  not  now 
<*ured,  whether  it  is  probable  that  a  permanent  cure  can  be 
effected,  and,  if  so,  how  long  it  will  be  before  such  a  cure 
can  be  effected,  her  physical  and  mental  sufferings,  if  any, 
consequent  upon  such  injuries,  and  award  her  such  a  sum  as, 
in  your  judgment,  will  fully  compensate  her  for  the  injuries 


202  SUPREME  COURT  OF  INDIANA, 

The  City  of  Indianapolis  v.  Scott. 

which  you  find  are  the  natural  and  direct  result  of  the  neg- 
ligence complained  of.'|    ' 

The  matter  of  the  charges  refused  was  sufficiently  em* 
braced  in  others  given ;  and  those  given  seem  to  us  to  have 
contained  a  correct  exposition  of  the  law.  Thp  city  was 
clearly  "chargeable  with  knowledge  of  the  natural  tendency 
of  tiihber  to  rot  and  decay  by-lapse  of  time  and  exposure 
to  the  weather.**     Bapko  v.  Moore,  68  Pa.  St.  404. 

In  the  tenth  charge,  the  law  was  correctly  expounded  as 
to  gas-lights.  In  that  charge  the  jury  were  distinctly  told 
that  the  city  was  not  liable  for  any  accident  that  might  have 
been  caused  by  a  failure  to  keep  the  lamps  lifted,  if  thi& 
was  its  only  omission.  But,  if  there  was  such  a  defect  in 
the  gutter-crossing  as  is  mentioned  in  the  charge,  it  was  the 
duty  of  the  city  to  guard  the  public  against  it,  in  some  way ; 
and  we  are  clear  that  the  jury  might  well  consider,  amongst, 
other  things,  the  absence  of  gas  or  any  other  kind  of  lights , 
in  the  vicinity  of  the  crossing,  in  determining  the  questions 
of  negligence. 

The  fourteenth  charge  is  objected  to.  The  counsel  foi* 
the  appellant,  in  his  brief,  says :  **The  court  directs  the  at- 
tention of  the  jury  to  certain  elements  of  damages,  but  they 
are  nowhei'e  told  or  cautioned,  that  these  elements  of  damages 
must  be  determined  by  the  evidence  adduced  upon  the  trial. 
And  the  chaise  concludes,  by  expressly  authorizing  the.jury 
to  assess  compensatory  damages  for  what  *yow  (the  jury) 
may  find  are  the  natural  and  direct  results  of  the  alleged 
negligence  complained  of. 

**The  jury  should  have  been  instructed  that  their  finding 
or  belief  must  be  founded  upon  the  evidence ;  and,  if  the 
court  fails  to  do  so,  it  is  error  sufficient  to  authorize  a 
reversal." 

The  objection  made  to  the  charge  is  without  substantial 
foundation.  The  charges  of  the  court  do  not  all  appear  to 
be  in  the  record,  and  it  may  be  presumed  that  the  court 
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gave  a  proper  charge  on  the  subject  of  the  burden  of  proof, 
the  contrary  not  appearing.  But  however  this  may  be,  the 
charge  in  question,  standing  alone,  is  not  eironeous.  The 
court  enumerated  certain  matters  that  formed  the  elements 
of  damaged.  But  no  jury  of  reasonable  intelligence  could 
have  been  misled  by  the  charge  into  the  supposition  that 
such  matters  could  be  considered  unless  shown  by  the  evi- 
dence: As  to  the  latter  part  of  the  charge,  the  jury  could 
not  suppose  they  were  authorized  to  find  anything  except  ' 
from  the  evidence.  If  the  nature  and  character  of  the 
plaintiff's  injuries  were  shown,  the  amount  of  her  damages 
must  have  been  determined  by  the  judgment  of  the  jury. 

We  come  to  some  questions  upon  evidence. 

The  plaintiff  introduced  as  a  witness  H.  C.  Perkins,  and 
proved  by  him  the  condition  of  the  gutter  and  crossing  more 
than  a  year  after  the  accident  happened,  when  the  witness 
made  the  examination.  This  was  done  on  the  statement  of 
counsel  for  the  plaintiff,  that  he  proposed  to  show  after- 
ward that  there  had  been  no  material  change  in  the  condition 
of  the  gutter  and  /crossing  from  the  time  of  the  accident 
until  the  witness  made  his  measurements.  In  the  admission 
of  this  evidence  there  was  no  error. 

The  witness,  Perkins,  was  shown  to  have  followed  the  busi- 
ness of  civil  engineering  a  great  deal  of  the  time  for  twen- 
ty-five years,  and  to  have  had  experience  in  judging  of  the 
soundness  of  timbers  in  bridges  and  such  structures,  and 
had  handled  woods  since  he  was  a  boy.  He  was  allowed  to 
give  an  opinion  whether  one  of  the  sleepers  in  the  structure, 
he  having  examined  it,  had  rotted  recently,  or  whether  the 
decay  was  of  some  length  of  time.  In  this  there  was  no 
error.     1  Greenl.  Ev.,  13th  ed.,  p.  494,  sec.  440,  note  2. 

The  defendant,  at  the  proper  time,  introduced  as  a  witness 
John  S.  Berryhill,  a  lawyer  of  the^firm  of  Hanna,  Knefler 
&  Berryhill.  The  witness,  at  the  time  of  the  accident,  wa» 
not  a  member  of  the  finn,  but  a  clerk  in  the  office.     Soon 
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after  the  accident,  the  husband  of  the  plaintifF  met  the  wit- 
ness,  and  they  went  to  look  at  the  place  where  the  accident 
happened,  and  some  conversation  occurred  between  them. 
The  witness  said,  on  the  examination,  that  he  understood  he 
went  to  the  place  as  an  attorney ;  that  the  phiintiff's  hus- 
band hailed  him  as  he  was  passing,  '^  and  wanted  to  employ 
as''  (Hanna  &  Enefler,  perhaps)  ^Mn  the  matter, '*  and  the 
conversation  was  had  by  the  witness  as  a  lawyer.         ' 

The  defendant  offered  to  prove  by  the  witness,  that,  in  the 
^conversation  above  alluded  to,  Mr.  Scott,  the  plaintiff's  hus- 
band, told  him  that  there  was  no  l>roken  board  there ;  that 
the  first  time  the  witness  ever  heard  that  there  had  been  any 
claim  that  there  was  a  broken  board  on  the  north  side  of 
that  crossing  was  during  the  last  trial  x>f  this  cause,  from 
any  intimations  either  from  Mrs.  Scott  or  her  husband ;  and 
that,  in  the  conversation  alluded  to,  Mr.  Scott  told  the  wit- 
ness that  his  wife  had  stepped  off  the  bridge  owing  to  the 
fact  that  the  gas-lamp  was  not  lighted. 

This  evidence,  on  the  objection  of  the  plaintiff,  was  prop- 
erly excluded.  It  was  not  material  when  the  witness  first 
heard  of  a  claim  that  there  was  a  broken  board  on  the  north 
side  of  the  crossing;  and  the  communication  of  Scott  to 
him  was  clearly  privileged,  if  Scott  was  acting  as  the  agent 
of  his  wife  in  laying  the  matter  before  the  witness  as  a  law- 
yer or  as  an  agent  of  the  firm  for  whom  he  was  a  clerk  or 
agent.  1  Greenl.  Ev.,  sec.  239.  If  Scott  was  not  the  agent 
»of  his  wife,  his  statements  were  not  competent  evidence 
against  her. 

One  of  the  grounds  for  a  new  trial  was  the  alleged  mis- 
conduct of  the  jury,  on  view  of  the  place  where  the  accident 
occurred.  It  appeared  by  affidavits  that,  on  the  view,  one 
of  the  jurors,  with  a  stick  or  cane,  removed  the  earth  or 
covering  from  the  north  end  of  the  west  sleeper  of  the 
crossing,  the  other  jurors  looking  on,  apparently  examining 
the  sleeper  as  to  its  then  being  rotten;  and  that  another 
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juror  with  his  knife  cut  the  end  of  the  sleeper,  apparenUy 
to  determine  whether  it  was  then  decayed  or  rotten ;  and 
that  the  juror  first  named  picked  off  small  pieces  of  the  de-- 
cayed  portion  of  the  sleeper,  and  apparenUy  crumbled  it  in 
his  fingers,  in  the  presence  of  the  other  jurors ;  and,  from 
the  manner  of  the  jury  at  the  time,  they  seemed  to  the  affi- 
ants to  be  examining  the  sleeper,  for  the  purpose  of  ascer- 
taining its  condition  as  to  rottenness. 

The  plaintiff  produced  the  affidavit  of  the  bailiff  who  had 
charge  of  the  jury,  who  affirmed  that  one  of  the  jurors, 
when  he  examined  the  west  sleeper  of  the  foot-bridge  found 
the  north  end  of  it  covered  with  dirt  and  soil,  took  his  knife 
and  cane  and  removed  a  portion  thereof,  and  in  doing  so 
broke  a  small  piece  of  the  rotten  timber  from  the  sleeper, 
and  did  nothing  more  or  in  addition ;  that  the  affiant  was 
vrithin  a  few  feet  of  the  juror,  who  was  facing  him,  and  he 
heard  Ao  comments  from  the  juror. 

Perhaps,  strictly  speaking,  the  jury  had  no  right  to  do» 
anything  more  than  to  view  the  premises,  thereby  to  enable 
them  the  better  to  apply  the  evidence  given  upon  the  trial. 
Heady  y.  Tlte  Vevay^  etc.y  Turnpike  Co.y  52  Ind.  117.  But 
it  seems  to  us  that  the  facts,  that  one  of  the  jurors  uncov- 
ered the  end  of  one  of  the  sleepers,  and  in  doing  so  broke 
off  a  small  piece  of  it  and  crumbled  it  with  his  fingers,  and 
that  another  juror  cut  the  ^nd  of  it  with  his  knife,  if  such 
were  the  facts,  do  not  amount  to  such  misconduct  on  the 
part  of  the  jurors  as  should  be  held  to  vitiate  the  verdict,  in 
the  absence  of  anything  showing  that  they  had  any  influence 
in  the  formation  of  the  verdict.  WhelcheU  v.  The  State,  23 
Ind.  89. 

There  is  no  available  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 
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PBOMI880RT  NOTE.— t/biiU  NoU  or  CofUract.-^When  Judgment agoifut  one^ 
not  a  Release  of  Others, — Merger, — It  Is  a  well  settled  rule  of  law  that  a 
judgment  on  a  joint  note  or  contract  against  a  part  of  the  maimers  there- 
of merges  the  cause  of  action,  and  is  a  bar  to  an  action  against  the  other 
maker  or  makers.    Bat  there  are  exceptions  to  this  rule : 

1.  When  one  of  two  joint  debtors  has  died,  a  judgment  against  the  sur- 
vivor does  not  bar  proceedings  against  the  estate  of  the  other. 

2.  Where  such  makers  are  not  residents  of  the  same  State,  or  are  not  all 
within  the  process  of  any  court  in  which  the  suit  could  be  brought*  a 
judgment  against  one  will  not  bar  an  action  against  the  other. 

JUBISDICTION.— IT.  S.  District  <Jourt.^The  United  States  District  Court 
for  the  District  of  Kansas  lias  no  jurisdicdon  over  the  person  of  a  resi- 
dent of  the  State  of  Arkansas. 

From  the  Rush  Circuit  Court. 

O.  B.  Sleeth  and  J.  W.  Study,  for  appellant. 
L.  Sextan  and  C.  Camberny  for  appellees. 

Woods,  J. — Suit  by  the  appellees  against  the  appellant 
upon  the  following  instrument,  viz. : 

"$800.00.  Cincinnati,  Feb.  8,  1870. 

**One  day  after  date  we  promise  to  pay  to  the  order  of 

Maddux  Brothers  eight  hundred  dollars,  payable  at , 

Talue  received.  Hutchinson  &  Cox." 

The  appellant  answered,  admitting  the  execution  of  the 
note,  that  on  the  8th  day  of  Degember,  1873,  the  appellees 
brought  suit  thereon  in  the  U.  S.  District  Court,  for  the 
District  of  Kansas,  against  Hutchinson  alone,  and  recovered 
a  judgment  against  him,  to  which  suit  the  appellant  was  not 
made  a  party. 

To  this  answer  the  appellees  replied  that  at  the  time  said 
suit  was  brought,  and  judgment  obtained,  the  appellant  was 
a  non-resident  of  Kansas,  and  a  resident  of  Arkansas.  A 
demurrer  to  this  reply  was  overruled,  and  upon  this  ruling 
alone  the  appellant  has  assigned  error. 
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That  a  judgment  taken  against  one  of  the  joint  makers  of 
u  note  or  contract  merges  the  cause  of  action  and  bars  a  sep- 
arate action  against  the  other  maker  or  makers,  is  well  set- 
tled law.  Archer  v.  Heiman^  21  Ind.  29  ;  Crosby  \.  Jerol- 
omariy  37  Ind.  264  ;  Bamett  v.  Juday^  38  Ind.  86  ;  Root  v. 
Billy  38  Ind.  169  ;  Holman  v.  LangtreCy  40  Ind.  349  ;  OdeU 
V.  Carpenter^  71  Ind.  463. 

There  are,  however,  exception  to  this  rule.  Where  one 
of  two  joint  debtors  has  died,  a  judgment  against  the  sur* 
vivor  does  not  bar  proceedings  against  the  estate  of  the 
other.     Devol  v.  HaUteady  16  Ind.  287. 

Another  exception  is  where  the  joint  makers  of  the  con- 
tract are  not  residents  of  the  same  State,  or  all  within  the 
process  of  any  court  in  which  the  suit  could  be  brought. 
The  plain  reason  for  these  exceptions  is  that  the  holder  of 
the  obligation  should  not  be  deemed  to  have  waived  his  claim 
or  remedy  against  any  maker,  by  reason  of  a  separate  suit 
and  judgment  against  another  maker,  when  a  joint  suit  was 
impossible.  See  Root  v.  Dilly  supra;  Freeman  on  Judg- 
ments, 193,  sec.  234. 

It  seems  to  be  clear  that  the  U.  S.  District  Court  for  the 
District  of  Ejinsas,  wherein  the  judgment  was  obtained 
against  Hutchinson,  had  no  jurisdiction  over  the  person  of 
the  appellant,  Cox,  who  resided  in  the  State  of  Arkansas. 
Brightley's  Digest,  p.  127,  notes  m  and  l\  R.  S.  U.  S.,  sec- 
tions 737,  738  and  739. 

The  State  of  Kansas  constitutes  one  judicial  district,  while 
in  Arkansas  there  are  two  districts.  R.  S.  U.  S.,  sections 
531  and  533. 

The  court  committed  no  error  in  overruling  the  demurrer 
in  question. 

Judgment  affirmed,  with  costs. 
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No.  6825. 

Dietz  et  al.  v.  Hardeb  et  al. 

Pbomissort  NoTE.~Jfa<eria2  AUeraUon  Avoids.-^A  material  alteradon 
of  a  note  or  bill,  without  authority  express  or  implied,  will  avoid  it  a& 
to  previous  parties  not  consenting  thereto. 

From  the  Marion  Superior  Court. 

If.  B.  Taylor  J  F.  Band  and  F.  Taylor^  for  i^pellante, 
P.  Bappaporty  for  appellees. 

HowK,  J. — ^In  this  action,  the  appellants  sued  the  appel- 
lees upon  five  pi-omissory  notes  alleged  to  have  been  exe- 
cuted by  the  appellee  Harder,  as  maker,  and  the  appellee 
Werther,  as  endorser  before  delivery,  to^the  order  of  the 
appellants.  After  the  cause  had  been  put  at  issue,  it  was. 
tried  by  the  court.,  at  special  term ;  and,  at  the  appellees' 
request,  the  court  made  a  special  finding  of  the  facts  of  the 
case,  and  of  its  conclusions  of  law  thereon,  in  substance,  a» 
follows : 

'<0n  March  15th,  1876,  the  defendant  Harder,  as  princi- 
pal, and  defendant  Werther,  as  his  suretjr,  in  consideration 
of  the  sale  of  a  stock  of  boots  and  shoes  by  plahitiffs  to 
said  Harder,  executed  to  plaintiffs  six  promissory  notes,  the 
first  of  which  was  in  the  words  and  figures  following,  viz.  : 

•"$233.33.  Indianapolis,   March  15th,  1876. 

*'  'Thirty  days  after  date,  I  promise  to  pay  to  the  order  of 
Dietz  &  Reissner,  negotiable  and  payable  at  Ritzinger's  Bank, 
Indianapolis,  Indiana,  two  hundred  and  thirty-three  and  ^ 
dollars,  with  ten  per  cent,  interest  after  maturity,  (and  rea- 
sonable attorneys'  fees,  if  suit  be  instituted  on  this  note.) 
Value  received,  without  any  relief  whatever  from  valuation 
or  appraisement  laws.  The  drawers  and  endorsers  severally 
waive  presentment  for  payment,  protest,  and  notice  of  pro- 
test and  non-payment  of  this  note. 

(Signed)  ***Adolph  Harder.' 

'•Endorsed :    'Wm.Werther.' 
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**The  second,  thii"d,  fourth,  fifth  and  sixth  notes  were  of 
the  same  tenor  as  the  first,  except  that.they  were  made  pay- 
able respectively  in  sixty  days,  ninety  days,  four  months, 
five  months,  and  six  months  after  date,  and  that  the  second 
note  was  for  the  sum  of  $234.20.  All  of  the  notes  were 
upon  ordinary  printed  blank  forms,  the  words  *  after  ma- 
turity' being  printed  in  each.  At  the  time  of  the  sale,  it 
was  understood  by  the  plaintiffs,  but  not  by  the  defend- 
ants, that  the  notes,  to  be  executed  in  consideration 
thereof,  should  draw  interest  from  date.  Before  the  de- 
livery, Reissner  had  a  conversation  with  Harder,  from  which 
Keissner  understood  that  an  arrangement  was  about  to  be 
made,  by  which  all  the  notes  would  be  paid  within  thirty 
days  from  date.  Immediately  after  the  delivery  of  the 
notes  to  Reissner,  he,  in  company  with  Harder  and  one 
Babb,  went  to  the  oflice  of  plaintiffs,  and  gave  them  into 
the  possession  of  the  plaintiff  Dietz. 

"Dietz  did  not  then  notice  that  the  notes  did  not  draw 
interest  from  date,  but  in  a  few  minutes  afterward  he  exam- 
ined the  notes,  and,  finding  such  to  be  the  fact,  he  immedi- 
ately went  to  a  saloon  near  by,  where  be  found  Reissner ; 
Harder  and  Babb  were  standing  together  by  the  counter ;  as 
soon  as  Dietz  entered  the  saloon  he  said  in  an  audible  voice, 
loud  enough  to  be  heard  all  over  the  room,  'There  is  no  in- 
terest in  these  notes  ;'  Reissner  replied  in  a  like  audible  voice, 
*that  the  goods  were  to  be  sold  right  away,  and,  if  the  notes 
were  paid  inside  of  thirty  days,  they  were  not  to  draw  any 
interest;  if  not  paid  within  that  time  they  were  to  draw 
interest.'  At  the  time  Dietz  was  speaking,  he  had  the  notes 
in  his  hand.  Dietz  and  Reissner  both  supposed  that  Harder 
heard  what  had  been  said,  and  assented  to  it ;  and  Dietz, 
believing  that  this  was  the  mutual  understanding,  immedi- 
ately left,  taking  the  notes  with  him.  But,  in  fact,  Harder's 
attention  was  otherwise  engaged  at  the  time  fHetz  and  Reissner 
Vol.  72.— 14 
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Were  talking,  and  he  did  not  hear  what  either  of  them 
said;  the  defendant. Werther  was  not  present.  The  fire^t 
note  was  paid  at  maturity  ;  shortly  after  the  matmity  of  the 
first  note,  the  others  being  unpaid,  Reissner  altered  each  of 
the  remaining  notc.«  (the  second,  third,  fourth,  fifth  and 
sixth,  which  are  the  notes  sued  on),  by  dra\ving  through  the 
printed  word  ^after  maturity j'  a  pen  making  ink-marks. 

<<He  did  this  with  the  intention  of  erasing  these  worfs ; 
but,  notwithstanding  the  marks  so  made,  the  words  'after 
maturity'  were  still  plainly  visible,  so  that  any  person,  by 
looking  at  the  notes,  could  and  can  see,  not  only  the  ink- 
marks,  but  also  the  printed  words  which  the  ink-marks  were 
designed  to  erase.  Reissner  made  these  erasures  without 
•consulting  with  the  defendants,  or  either  of  them  ;  nor  did 
either  of  them  know  any  thing  about  such  erasures  until 
after  the  matu^ty  of  the  second  note.  As  soon  as  they  dis- 
covered that  such  erasures  had  been  made,  they  disapproved 
of  them,  and  refused  to  be  longer  bound  by  the  notes. 
Neither  did  the  plaintiff  Dietz  know  any  thing  about  such 
erasures  until  after  the  maturity  of  the  second  note. 

**When  Reissner  made  these  erasures,  he  did  so  without 
any  fraudulent  intent  and  in  entire  good  faith,  believing  that 
by  so  doing  he  was  making  the  notes  to  correspond  with 
what  he  understood  to  be  the  mutual  understanding  of  all 
parties,  plaintiffs  and  defendants.  He  had  no  knowledge, 
information  or  belief,  until  after  the  maturity  of  the  second 
note  and  the  refusal  of  the  defendants  to  pay,  that  the  notes 
as  altered  did  not  correspond  with  their  understanding  in 
reference  to  them.  The  second,  third,  fourth,  fifth  and 
sixth  notes  are  all  still  due  and  unpaid,  the  principal  and 
interest  amounting  to  $1,298.75. 

**The  notes,  as  they  were  after  alteration,  are  the  notes 
sued  on  in  the  first,  second,  thii*d,  fourth  and  fifth  para- 
graphs of  the  complaint ;  and  the  notes,  as  they  were  prior 
to  such  alteration,  are  the  notes  sued  on  in  the  sixth,  sev- 
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enth,  eighth,  ninth  and  tenth  pai-agi*aphs  of  the  complaint." 

Upon  the  foregoing  special  finding  of  facts  the  court  at 
first  found  the  following  conclusions  of  law : 

^^ First.     That  the  alteration  of  said  notes  by  the  plaintiff 
Keissner  should  be  regarded  as  a  nullity,  not  affecting  the 
rights  of  either  the  plaintiffs  or  the  defendants,  the  same  as 
if  made  by  mistake,  or  by  a  stranger ; 

** Second.  That  the  plaintiffs  ought  not  to  recover  any- 
thing against  either  of  the  defendants  ui>on  the  several 
causes  of  action  set  forth  in  the  first,  second,  third,  fourth 
and  fifth  paragi*aphs  of  the  complaint ; 

**  Tliird.  That  the  plaintiffs  ought  to  recover  against  the 
defendant  Harder  as  principal,  and  the  defendant  Werther 
as  his  surety,  upon  the  several  causes  of  action  set  forth 
in  the  sixth,  seventh,  eighth,  ninth  and  tenth  paragraphs  of 
the  complaint,  the  sum  of  twelve  hundred  and  ninety-eight 
dollars  and  seventy-five  cents,  ($1,298,75)  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the 
date  of  this  judgment,  collectible  without  any  relief  from 
valuation  or  appraisement  laws." 

To  which  conclusions  of  law  the  appellees  excepted.  Three 
days  afterward  the  court  sustained  the  appellees'  exceptions, 
and  set  aside  its  conclusions  of  law  ;  and,  in  lieu  thereof,  the 
court  then  found  upon  its  special  finding  of  facts,  as  a  con- 
clusion of  law,  that  the  facts  so  found  were  not  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the  appellants  and 
against  the  appellees,  or  either  of  them.  To  which  conclu- 
sions of  law  the  appellants  excepted,  and  over  such  excep- 
tion the  court  rendered  judgment  for  the  appellees,  the  de- 
fendants below,  for  their  costs.  On  appeal,  this  judgment 
was  in  all  things  affirmed  by  the  court  in  general  tenii. 

In  this  court  the  only  question  for  decision  is  this  :  Did 
the  court  at  special  tcnn  err  in  its  second  and  final  conclu- 
sion of  law  upon  the  facts  specially  found?    We  are  of  the 
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opinion  that  this  question  must  be  answered  in  the  negative 
under  the  decisions  of  this  court.  As  long  ago  as  the  case 
of  Holland  v.  Hatch y  11  Ind.  497,  the  point  was  made  that 
an  alleged  alteration  of  a  bill  of  exchange,  then  in  suit,  was 
a  mere  excess  of  authority,  and  would  not  vitiate  the  bill, 
and  that  the  bill  might  be  treated  as  valid,  as  though  no  al- 
teration had  been  made.  But  the  point  was  overruled^  and 
it  \wii6  said  by  Wordbn,  J.,  speakmg  for  the  court,  that  **It 
is  abundantly  settled,  that  a  material  alteration  in  a  note  or 
bill,  avoids  it  as  to  previous  parties  not  consenting  to  the  al- 
teration.'* 

This  question  was  again  considered  by  this  court  in  the 
more  recent  case  of  Schnetoind  v.  Hacket^  54  Ind.  248, 
In  that  case  the  precise  point  was  made  by  the  appellant 
that  is  now  made  by  the  appellants  in  the  case  at  bar,  and 
was  supported  by  some  of  the  same  authorities  which  are 
now  relied  upon  for  the  reversal  of  the  judgment.  The 
point  thus  made  was,  that  the  alteration  of  the  note  in  suit, 
although  material,  was  innocent  on  the  part  of  the  appellants,, 
and  had  not  affecjted  the  rights  of  the  makei*s  of  the  note ; 
and  that,  therefore.  If  not  bound  by  the  note  as  it  is, 
the  makei-s  were  bound  by  it  as  it  was  before  alteration. 
But  the  point  was  overruled  on  the  authority  of  Holland  v. 
Hatch y  supra y  wherein  it  was  held,  in  substance,  that  the 
court  was  not  authorized  to  hold  the  notes  void,  so  far  as 
the  alteration  was  concerned,  and  valid  as  to  the  remainder. 
The  cases  cited  are,  we  think,  decisive  of  the  questions  in 
the  case  now  before  us.  Whatever  may  be  the  law  else- 
where, and  it  must  be  conceded  that  there  is  much  conflict 
in  the  decisions  of  the  courts  of  other  states  on  the  point 
now  under  consideration,  we  are  of  the  opinion,  that  a  mate- 
rial alteration  of  a  note  or  bill,  without  authority  express  or 
implied,  will  avoid  it  as  to  previous  parties  not  consenting 
thereto.  This  is  the  law,  as  recognized  and  acted  upon  in 
this  court,  and  we  think  it  is  the  better  law.     Coburn  v.. 
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Webb,  56  Ind.  96  ;  77ie  Franklin  L.  Ins.  Co.  v.  Courtney, 
60  Ind.  134  ;  Collier  v.  Waugh,  64  Ind.  456.  We  find  no 
error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


I  72    2ia 
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Washburn  v.  Roberts. 

Pleading.— Z)emfirrer.—  Waiver, ^Filing  an  answer  before  the  court  has 
made  a  ruling  upon  a  demun-er  previously  Aled,  is  a  waiver  thereof. 

Same.— A  party,  by  amending  one  paragrapli  of  a  pleading,  does  not 
waive  the  exception  reserved  to  a  ruling  upon  a  demurrer  to  another 
paragraph  of  the  same  pleading. ' 

Same.— A  pleading  can  not  perform  the  double  function  of  an  answer 
and  cross  complaint. 

Same.— CroM  Cowptofn^.— Where  the  cancellation  of  a  note  and  mort- 
gage and  the  recovery  of  personal  property  are  sought,  a  cross  com- 
plaint seeking  to  settle  title  to  real  estate,  to  which  no  claim  is  made, 
is  not  a  proper  pleading. 

Venire  de  Novo.— In  an  action  to  cancel  a  note  and  mortgage  and  to 
recover  personal  property,  the  following  verdict  was  returned :  "We, 
ihe  jury,  find  for  the  plaintiff,  and  that  the  defendant  unlawfully  de- 
tained the  property  mentioned  in  (he  plaintiff ^s  complaint,  and  that  said 
property  is  of  the  value  of  three  hundred  and  eighty-four  dollar's,  and 
we  assess  the  plaintiff's  damages  at  four  hundi-ed  dollars  for  the  reten- 
tion thereof."  ^ 

Seldf  that  a  motion  for  a  venire  de  novo  was  correctly  ovemiled. 

Damages.- To  allow,  as  damages  for  the  detention  of  property,  a  sum 
exceeding  its  value  is  not;  in  itself,  an  erroneous  assessment. 

From  the  Wabash  Circuit  Court. 

W.  G.  8ayre,  for  appellant. 

B.  F.  WiUiamSy  J.  D.  Conner  and  J.  D.  Conner',  Jr.,  for 
appellee. 

Elliott,  J. — ^The  complaint  of  the  appellee,  who  was  the 
plaintiff  below,  states,  as  constituting  his  cause  of  action, 
facts  substantially  as  follows:    That  appellee  executed  a 
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promissory  note  to  appellant  for  $1,500,  and  that  to  secure 
said  note  he  also  executed  a  chattel  mortgage  ;  that  the  con- 
sideration upon  which  the  note  and  mortgage  were  executed 
was  the  promise  of  appellant  to  pay  certain  debts  of  appellee » 
iimounting  in  the  aggregate  to  about  $1,082.00 ;  that,  at  the 
time  the  note  and  mortgage  were  executed,  the  amount  of 
appellee's  indebtedness  was  not  known,  and  it  was  agi-eed 
that  the  amount  should  be  asceilained,  and,  if  it  was  found 
to  be  less  than  the  sum  expressed  in  the  note,  a  credit  should 
be  entered  on  the  note  for  the  difference ;  that,  after  the 
execution  of  the  note  and  mortgage,  the  appellant  agreed 
with  appellee  that  if  he  would  execute  and  deliver  to  him  a 
deed  for  certain  real  estate,  he,  the  appellant,  would  surren- 
der the  said  note  of  $1,500.00,  cancel  the  mortgage,  and  pay 
a  certain  judgment  against  appellee ;  that  it  was  then  also- 
agreed,  that,  if  the  appellee  should  repay  the  apj^ellant 
the  amount  by  him  paid  upon  the  indebtedness,  the  land 
should  be  reconveyed  to  the  appellee  ;  and  that  it  was  fur- 
ther agreed,  that  appellee  should  assign  to  appellant  a  certain 
policy  of  insurance.  The  complaint  avers  that  the  appellee 
did  convey  the  real  estate  as  agi*eed  upon  ;  that  he  did  assign 
the  policy  of  insurance,  and  that  the  appellee  performed  **on 
his  part  all  that  he  agreed  to  do."  The  specific  statement 
of  facts,  of  which  we  have  given  a  synopsis,  is  followed,  in  a 
peculiar  and  disconnected  manner,  by  the  general  allegation 
that  the  appellee  is  the  o^vner  of  certain  personal  property, 
which  the  complaint  specifically  describes  ;  that  it  was  wrong- 
fully taken  by  appellant,  and  unlawfully  detained  in  the 
county  of  Wabash,  and  that  it  is  the  same  property  described 
in  the  chattel  mortgage,  executed  by  appellee,  by  virtue  of 
which  the  appellee  is  in  possession.  Prayer  for  decree  com- 
pelling surrender  and  cancellation  of  the  note  and  mortgage, 
and  for  the  recovery  of  the  personal  property  described. 

Appellant  demurred  to  the  complaint,  and  now  assigns  as^ 
error  that  the  court  erred  in  overruling  his  demurrer.     We 
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find  from  an  examination  of  the  record,  that  the  court  did 
not  rule  upon  the  demurrer,  but  that  the  appellant  answered 
before  any  ruling  was  made.  The  filing  of  the  answer,  before 
the  court  had  made  a  iniling,  was  a  waiver  of  the  demuri'er, 
and  the  first  assignment  of  error,  therefore,  presents  no 
question  for  our  consideration. 

Appellants  answered  in  three  paragraphs.  Demurrers 
were  sustained  to  the  second  and  third  pai*agraphs,  where- 
upon the  appellant  took  leave  to  amend,  and  did  file  an 
amended  second  paragraph  of  answer.  It  is  insisted  by  ai>- 
peUee,  that,  having  filed  an  amended  second  paragraph  of 
answer,  the  appellant  can  not  avail  himself  of  the  ruling 
upon  the  demurrer.  AVe  think  the  appellee  is  wrong.  By 
amending  the  second  paragraph  of  his  answer,  the.  appellant 
did  not  waive  the  exception  reserved  to  the  puling  upon 
the  demurrer  to  the  third  paragraph.  Court  afid  counsel 
were  advised  by  the  exception  to  the  ruUng  and  the  failure 
to  amend  the  third  paragraph,  that  appellant  elected  to  let 
that  paragraph  stand  upon  the  exception  entered.  Amend- 
ing the  second  paragraph  was  not  an  amendment  of  the 
entire  answer,  for  it  is  well  settled  that  paragraphs  of  an 
answer  are  separate  and  distinct,  and  that  each  paragraph 
must  be  good  in  itself,  without  aid  from  others,  although 
contained  in  the  same  general  pleading. 

The  third  painigi-aph  of  appellant's  pleading  puiports  to 
be  a  cross  complaint,  and  asks  aflSrmative  relief.  It  is  well 
settled  that  a  pleading  can  not  perform  the  double  functions 
of  an  answer  and  complaint.  It  is  evident  from  the  general 
frame  of  the  paragraph  now  under  mention,  that  it  can  not 
be  deemed  an  answer,  and  our  inquiry  is,  therefore,  to  be 
directed  to  the  question  whether  it  is  good  as  a  cross  com- 
plaint. 

The  complaint  under  examination  admits  the  execution  of 
the  note  aiid  mortgage  described  in  the  complaint,  alleges 
that  the  note  is  unpaid  except  as  to  the  sum  of  $825.00,  and 
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avers  that  the  appellant  is  the  owner  of  the  real  estate  de- 
scribed in  the  complaint,  and  in  possession  thereof ;  that  he 
has  made  lasting  and  valuable  improvements  thereon ;  that, 
by  his  action,  appellee  is  clouding  appellant's  title.  Prayer 
that  appellant's  title  be  quieted. 

This  pleading  is  plainly  bad.  The  appellee's  complaint 
does  not  seek  a  recovery  of  real  estate,  or  of  any  interest 
therein,  but  does  seek  a  cancellation  of  a  note  and  mortgage 
and  the  recovery  of  personal  property.  In  such  an  action  a 
cross  complaint  seeking  to  settle  title  to  real  estate  to  which 
no  claim  is  made,  and  the  title  to  which  can  not  be  affected 
by  any  judgment  which  can  be  rightfully  rendered,  is  not  a 
proper  pleading.  If  the  appellee  wa^  either  entitled  to  have 
the  note  and  mortgage  cancelled,  or  to  the  recovery  of  the  per- 
sonal property,  it  was  utterly  immaterial  whether  the  appel- 
lant, or  somebody  else,  owned  the  real  estate.  The  question 
as  to  who  owned  the  real  estate  was  entirely  foreign  to  the 
case  made  by  the  complaint.  A  cross  complaint  can  not 
bring  into  an  action  for  the  recovery  of  personal  property  a 
question  of  the  ownership  of  real  estate,  unless  the  question 
of  such  ownership  is  necessarily  and  properly  connected 
vnth  the  issue  tendered  by  the  complaint  as  to  the  ownership 
of  the  i)ersonal  property.  No  error  was  committed  in  sus- 
taining the  demurrer  to  the  thiitl  paragraph  of  the  answer. 

The  cause  was  submitted  to  a  jury  for  trial,  and  the  fol- 
lowing verdict  was  returned :  "We,  the  jury,  find  for  the 
plaintiff,  and  that  the  defendant  unlawfully  detained  the 
property  mentioned  in  the  plaintiff's  complaint,  and  that 
said  property  is  of  the  value  of  three  hundred  and  eighty- 
four  dollars,  and  we  assess  the  plaintiff's  damages  at  four 
hundred  dollars  for  the  detention  thereof."  The  appellant 
unsuccessfully  moved  for  venire  de  novo.  In  the  opinion  of 
the  writer,  the  motion  ought  to  have  been  sustained :  1.  Be- 
cause the  verdict  does  not  embrace  the  issue  made  by  the 
pleadings  upon  appellee's  right  to  have  the  note  and  the 
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chattel  nioitgage  securing  it  suirendered  and  cancelled.  2. 
Because  the  express  finding,  that  the  plaintiff  is  entitled  to 
recover  the  personal  property  and  damages  for  its  detention, 
repels  the  implication  that  the  plaintiff  was  entitled,  as 
claimed,  to  a  surrender  and  cancellation  of  the  note  and 
mortgage,  and  that  issue  is,  therefore,  left  undeteimined. 
The  majority  of  the  court  think  otherwise,  "on  the  grdund 
•  that  the  first  clause  is  a  genenil  finding  upon  all  issui^s,  and 
is  not  cut  down  by  si3ecial  matters  stated  in  the  verdict." 
The  judgment  of  the  court,  therefore,  is,  that  the  verdict 
was  sufficient,  and  the  motion  for  a  venire  de  novo  rightly 
denied. 

We  can  not,  as  we  are  asked  to  do,  disturb  the  verdict 
upon  the  ground  that  it  is  not  supported  by  evidence,  for 
there  is  testimony  giving  it  a  fair  and  reasonable  support. 

It  is  argued  that  damages  ought  not  to  have  been  allowed 
l>eyond  the  time  of  the  commencement  of  the  action  for  the 
detention  of  the  property,  but  we  can  not  say  from  the  rec- 
ord that  any  such  allowance  was  made.  There  was  no  ob- 
jection upon  that  ground  to  any  of  the  evidence  offered. 

We  have  carefully  looked  through  the  evidence  upon  the 
question  as  to  the  damages  allowed  the  plaintiff  for  the  de- 
tention of  the  property.  It  is  true,  as  counsel  argue,  that 
it  .is  an  unusual  thing  to  allow  as  damages  for  the  detention 
of  property,  a  sum  exceeding  its  value  ;  but  it  is  not  in  itself 
an  erroneous  assessment  of  damages.  We  can  not  say,  under 
the  evidence  as  the  i*ecord  presents  it,  that  the  assessment  of 
damages  is  so  clearly  excessive  as  to  entitle  the  appellant  to 
a  new  trial. 

Judgment  affirmed,  at  the  costs  of  appellant. 
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No.  7870. 

The  City  of  Vincennes  v.  Windman. 

County  Commissioners.— /Special  Session.-^Annexation  of  Territory- — 
City.— A  boaitl  of  county  eoiimiissiouers,  convened  in  special  session^ 
can  not  make  a  valid  oi*der  for  the  annexation  of  contiguous  territory 
to  an  incorporated  city. 

From  the  Knox  Circuit  Court. 

J.  M.  Boyle  ^  for  appellant. 
H.  8.  Cauthom^  for  appellee. 

Elliott,  J. — ^There  is,  in  this  case,  a  single  controlling 
question,  and  that  question  is  :  Can  a  board  of  county  .com- 
missioners, convened  in  special  session,  make  a  valid  order 
for  the  annexation  of  contiguous  tenitory  to  an  incorporated 
city? 

Under  the  present  statute,  therb  is  no  doubt  as  to  the 
power  of  the  auditor  to  call  the  board  together  in  special 
session,  nor  is  there  any  doubt  of  the  power  of  the  board  to 
transact  at  such  special  session  ordinary  county  business. 
The  doctrine  is,  indeed,  earned  much  farther  in  the  cases  of 
Oliver  v.  Keightley^  24  Ind.  514,  and  Tlie  Boards  eic,^  v. 
Brown^  28  Ind.  161,  but  not  far  enough  to  include  cases 
where  notice  of  the  pendency  of  special  statutory  proceedings 
must  be  given,  or  where  there  may  be  adversary  proceedings. 
The  precise  question,  with  which  Ave  are  now  dealing,  Avas  not 
presented  in  these  cases,  nor  has  it  been  directly  passed  upon 
in  any  other  case  by  this  court. 

The  general  nile,  in  the  absence  of  statutory  provisions  to 
the  contrary,  unquestionably  is,  that  the  board  of  commission- 
ers, Avhen  called  together  in  special  session,  can  only  transact 
the  business  specified  in  the  call,  but,  under  the  construction 
placed  upon  our  statute  by  the  cases  cited,  this  rule  does  not 
prevail  in  its  full  vigor  in  this  State.  While  the  i-ule  is,  in 
a  measure,  abrogated  by  statute,  yet  the  general  principle, 
everjrwhere  prevailing,  that  only  special  business  can  right- 
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fully  be  transacted  at  special  sessions,  is  an  impoilant  ele- 
ment to  be  considered  in  determining  the  question  before  us, 
for  we  must  assume  that  the  Legislature  did  not  intend  that 
this  principle  should  be  broken  in  upon  any  faither  than 
is  expressly,  or  by  fair  implication,  declared  by  the  statute 
itself.  We  ai*e  not,  uiless  the  language  of  the  statute 
requii*es,  to  so  extend  the  rule  as  to  hold  that  any  business, 
judicial  or  otherwise,  which  might  be  done  at  a  regular temi, 
may  be  done  by  the  commissioners  when  convened  in  special 
session. 

The  annexation  of  contiguous  territory  to  an  incorporated 
city  is  not  ordinaiy  county  business,  nor,  indeed,  is  it  a  mat- 
ter properly  connected  with  the  genenil  duties  of  the  com- 
minsioucrs.  On  the  contrary,  it  is  a  special  statutory  pro- 
ceeding wherein  notice  is  required,  and  where  there  may  be 
adversary  proceedings  requiring  judicial  investigation  and 
judgment.  1  R.  S.  1876,  p.  311.  It  is  true  that  the  stat- 
ute does  not,  in  express  terras,  require  that  the  petition  shall 
be  prcsented  at  a  regular  session,  nor  does  it  require  that  the- 
notice  shall  refer  to  a  regular  term,  but  we  think  that  the 
intention  of  the  Legislature,  as  evidenced  by  the  general 
language  and  spirit  of  the  act,  was,  that  the  petition  and  no- 
tice should  be  addi-cssed  to,  and  acted  upon,  at  a  regular 
session  of  the  board.  The  general  doctrine,  to  which  ref- 
erence has  been  made,  that  special  business  only  can  be 
tninsacted  at  special  tenns,  we  must  presume  to  have  l)een 
kept  in  mind  by  the  framers  of  the  statute,  and  that  the}' 
embodied  in  the  act  the  provisions  upon  this  subject,  in  view 
of  that  doctrine,  and  intended  that  i)rocccdings  for  annexa- 
tion should  be  had  only  at  the  regular  sessions  fixed  by  stat- 
ute. Of  the  regular  terms  held  at  the  times  fixed  by  a  pub- 
lic law,  all  citizens  may  well  be  held  bound  to  take  notite,. 
but  they  ought  not  to  be  held  to  take  notice  of  a  special  ses- 
sion called,  upon  brief  notice,  by  the  county  auditor.  The- 
statute  authorizing  the  board  to  annex  contiguous  territory 
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a*equires  thirty  days'  notice  of  the  petition  ;  while  the  act  em- 
|)owering  the  auditor  to  call  special  sessions  provides  for  six 
-days'  notice,  and  it  can  not  be  affirmed,  with  any  fair  show 
<>£  reason,  that  the  Legislature  meant  that  the  petition  re- 
quiring thirty  days'  notice  should  be  acted  upon  at  a  session 
which  might  be  called  upon  six  days'  notice. 

In  the  absence  of  language  indicating  a  different  inten- 
tion, a  statute,  speaking  of  terms  of  court  where  adversary 
^)roceedings  are  to  be  had,  and  in  which,  in  order  to  bring 
the  parties  into  court,  notice  is  necessary,  ought  to  be  con- 
strued as  meaning  regular  terms,  not  terms  called  at  such 
times  as  a  county  officer  may  arbitrarily  elect.  This  should 
l>e  the  rule,  where  reference  is  made  to  superior  courts  of 
^neral  jurisdiction,  and  there  is  much  stronger  reason  for 
4ippl3ring  it,  in  such  a  case  as  the  present,  where  the  court 
is  an  inferior  one  of  limited  statutory  jurisdiction,  and  the 
proceeding  a  special  statutory  one.  The  City  of  Peru  v. 
Bearssj  55  Ind.  576.  Where  a  term,  or  session,  of  a  court  or 
board  is  spoken  of,  the  natural  and  obvious  inference  is,  that  a 
regular  term  or  regular  session  is  meant.  Of  course,  if  the 
•context  assigned  a  different  meaning  to  the  terms,  it  would 
be  otherwise,  but,  in  this  instance,  the  context  strengthens, 
I'ather  than  weakens,  the  inference  that  the  Legislature  meant 
the  regular  sessions  fixed  by  law. 

The  court  below  was  right  in  holding  against  the  appel- 
lant, and  in  adjudging  the  proceedings  before  the  board  of 
^commissioners  of  Knox  county  to  be  inoperative  and  void. 

Judgment  affirmed,  with  costs. 


No.  7641. 

Buckles  v.  Ellers. 


Actions.— Statutory  Bemedies  for  Personal  Injuries. ---No  Extra*  TerrUorUd 
Force.— A  statute,  providing  a  right  of  action  for  a  personal  injury,  lias 
no  extra-territorial  force,  and  does  not  confer  a  rigtit  of  action  for  an 
injury  inflicted  in  anotlier  State. 
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SsDVCnoJX.'— Inter- State  Laws,— Statute  Construed. —While  section  24  of 
the  code,  2  R.  S.  1876,  p.  43,  confers  npon  any  iinmaiTied  woman  the 
right  to  prosecute  an  action  for  her  own  seduction,  yet  it  has  no  exti-a- 
territoiiai  force,  and  does  not  authorize  such  an  action  to  be  uiaiutained. 
in  tills  State  for  acts  of  seduction  committed  in  another  State,  even 
though  acts  of  criminal  intercourse  continued  in  this  State,  as  a 
consequence  of  the  seduction  which  had  taken  place  in  another 
State. 

Same,— Presumption. — Common  Law. — It  will  be  presumed,  nothing  being 
shown  to  the  contrary,  that  the  common  law,  on  the  subject  of  prosecu- 
tions for  seduction,  is  in  force  in  an  adjoining  State. 

Same. — ^By  the  common  law  an  unmarried  woman  acquired  no  right  o£ 
action  for  her  seduction. 

Sake. — Comity  Between  States. — It  is  only  common -law  rights,  or  Buotu 
rights  as  are  recognized  as  existing  by  the  general  usage  of  civilized 
nations,  which  comity  enforces  in  a  foreign  forum. 

From  the  Montgomery  Circuit  Court. 

J.  L.  Ray,  TT.  P.  Britton  and  M.  W.  Bruner,  for  appel- 
lant. 

E.  O.  Snyder  J  for  appellee. 

NiBLACK,  C.  J. — ^The  complaint  in  this  case  was  by  Mary 
EUers,  an  unmarried  woman,  against  Wiley  Buckles,  for 
seduction. 

A  jury  returned  a  verdict  for  the  plaintiff,  assessing  her 
damages  at  one  thousand  dollars,  and,  after  denying  a  motion 
for  a  new  trial,  the  court  rendered  judgment  in  her  favor 
upon  the  verdict. 

The  only  question  made  here  by  the  appellant  is  upon 
the  alleged  insuflEiciency  of  the  evidence  to  sustain  the  verdict. 

The  appellee  was  the  principal  and  only  important  witness 
in  her  own  behalf.  She  stated  that  at  the  time  of  the  trial 
she  lived  in  Hamilton  county,  in  this  State  ;  that  she  went  to 
Champaign,  Illinois,  to  live,  in  June,  1875,  where,  as  a  means^ 
of  living,  she  became  engaged  in  sewing  and  dress-making ; 
that  she  became  acquainted  with  the  appellant  at  that  place 
in  September,  1876,  when  she  was  under  twenty  years  of 
age ;  that  she  first  casually  met  him  upon  the  street,  where^ 
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lie  was  introduced  to  her  by  a  mutual  acquaintance ;  that 
after  this  meeting  he  called  to  see  her  at  her  boarding  house 
quite  frequently,  sometimes  taking  her  out  riding,  and 
sometimes  to  places  of  amusement.  She  then  proceeded : 
"After  he  had  been  calling  on  me  for  a  few  weeks,  we  be- 
came engaged  to  be  married.  We  then  had  sexual  inter- 
course frequently.  About  every  time  he  came  to  see  me,  we 
had  sexual  intercourse.  It  was  on  account  of  my  love  for 
him,  thinking  he  would  marry  me,  that  I  submitted  to 
his  embraces.  He  continued  to  call  on  me,  and  have  sexual 
intercourse  with  me,  at  Champaign,  Illinois,  from  the  fall  of 
1876,  to  September,  1877,  when  I  went,  on  the  I.,  B.  &  W. 
B.  R.,  with  him  to  the  city  of  Indianapolis,  Indiana.  He 
was  on  his  way  to  the  races  at  Louisville,  Kentucky,  and  I 
was  going  to  lAy  father's,  near  Noblesville,  Indiana.  We 
^stopped  all  night  at  the  Sherman  House,  at  Indianapolis,  as 
husband  and  wife,  and  occupied  the  same  room  aqd  bed,  and 
had  sexual  intercourse  there.  He  registered  as  'W.  Busy 
and  Lady.'  The  reason  why  I  had  intercourse  with  him 
there,  st  that  time,  was  because  I  loved  him  better  than  any 
other  man,  and  had  confidence  in  him.  I  thought  he  would 
marry  me,  and  that  we  would  go  to  Kansas  in  the  spring. 
The  next  day  he  went  on  to  Louisville  and  I  went  home. 
He  paid  all  my  expenses,  hotel  bill  and  railroad  fare,  and 
gave  me  money  to  go  home  on  to  my  father's." 

She  further  stated  that  the  next  time  she  met  the  appel- 
lant was  in  October,  1877,  at  the  city  of  Crawfordsville, 
where  they  stopped  at  a  hotel,  as  husband  and  wife,  and 
again  had  sexual  intercourse,  she  coming  to  that  city  at  his 
request ;  that  the  next  and  last  time  they  met  was  at  Cov- 
ington, in  this  State,  in  the  latter  part  of  January,  1878, 
where  they  spent  two  or  three  days  together,  occupying  the 
same  bed,  and  again  having  sexual  intercourse,  from  which 
«he  became  pregnant,  and  from  which  a  miscarriage  resulted. 

On  cross-examination,  the  appellee  admitted  that  at  the 
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time  she  first  met  the  appellant,  and  made  his  acquaintance, 
she  was  the  mother  of  an  illegitimate  child,  some  three  or 
four  years  old,  and  went  by  the  assumed  name  of  *'May 
Anderson,"  claiming  to  be  a  manned  woman,  living  sepa- 
rate from  her  husband ;  also,  that  during  the  time  she  sus- 
tained intimate  relations  with  the  appellant,  he  gave  her 
small  sums  of  money  from  time  to  time,  and  that,  resulting 
from  such  relations,  she  had  also  had  a  miscarriage  in  the 
spiingof  1877. 

The  question  for  our  decision  is,  did  the  evidence,  set  out 
as  above,  which  embraces  all  that  was  most  favomble  to  the 
appellee,  make  out,  or  fairly  tend  to  make  out,  iigainst  the 
appellant,  an  actionable  charge  of  seduction,  under  the  laws 
of  this  State? 

The  fii'st  objection  urged  against  the  sufficiency  of  the 
evidence  is,  that  it  was  shown  affirmatively,  that  the  supposed 
injuiy  complained  of  was  committed  in  the  State  of  Illinois, 
and  that  hence  no  right  of  action  accrued  to  the  appellee  for 
«uch  supposed  injury  under  any  statute  of  this  State. 

Upon  the  point  presented  by  this  objection,  there  seems  to 
be  some  confusion  in,  and  apparent  conflict  between,  the 
authorities  bearing  upon  it,  but  we  think  this  confusion  and 
apparent  conflict  have  resulted  more  from  a  failure,  in  very 
many  cases,  to  observe  the  distinction  which  evidently  exists, 
and  ought  to  be  well  recognized,  as  regards  their  general 
transitory  character,  between  common-law,  actions  and  ac- 
tions purely  statutory  in  their  origin,  than  from  any  other 
cause. 

In  Story  on  the  Conflict  of  Laws,  p.  369,  sec.  307  d,  13th 
edition,  it  is  said  :  *«In  general  where  actions  ex  delicto  are 
held  transitory,  and  suits  allowed  to  be  maintained  in  a  for- 
eign forum  the  right  of  action  and  the  nature  and  extent  of 
damages  must  be  estimated  according  to  the  law  of  the 
place  Avhere  the  wrong  was  committed."  To  this  proposi- 
tion some  rather  confusing  and  unsatisfactory  exceptions  are 
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noted  by  the  learned  author,  but  the  exceptions  do  not  over- 
throw the  general  rule  as  stated  above  by  him. 

Rorer  on  Inter-State  Law,  at  pages  144  and  145,  after  re- 
viewing the  authorities  on  the  general  subject,  announces  as  a 
conclusion,  that,  in  all  purely  personal  actions  of  a  transitory 
nature  for  torts  at  common  laio^  a  citizen  of  a  State  may  sue 
a  citizen  of  another  State,  in  the  courts  of  such  other  State, 
or  of  any  State  wherein  he  may  reside,  or  may  be  found  and 
served  with  process,  without  regard  to  the  place  or  State  m 
which  the  injury  may  have  been  pei-petrated.  But  that 
where  certain  acts  are  made  wrongs  by  statute,  which  were 
not  such  theretofore,  or  where  remedies  additional  to 
those  which  existed  at  common  law  are  provided  by  statute^ 
advantage  can  be  taken  of  these  new  and  additional  reme- 
dies only  within  the  territory  or  locality  in  which  the  statute 
has  force.  These  constitute  new  rights,  so  to  speak,  and 
depend  for  their  enforcement  always  upon  the  statutes  by 
which  they  are  created.  •  And  such  statutes  will  be  enforced 
only  by  the  comets  of  the  State  wherein  they  are  enacted. 

Taking  the  conclusion  thus  reached  by  Rorer,  in  respect 
to  statutory  actions,  in  connection  with  the  authorities  relied 
on  to  sustain  the  text,  the  inevitable  inference  is,  that  a 
statute,  providing  a  right  of  action  for  a  personal  injury, 
has  no  extra-territorial  force,  and  does  not  confer  a  right  of 
action  for  an  injury  inflicted  in  another  State.  See  McCar^ 
thy  V.  The  Chicago^  Rock  Island  and  Pacific  Maibvad 
Company y  18  Kan.  46,  and  the  authorities  cited  in  that 
case. 

Section  24  of  our  code,  2  R.  S.  1876,  p.  43,  confers 
upon  every  unmarried  woman  the  right  to  prosecute  an  action 
for  her  own  seduction ;  but  under  the  construction  given, 
and,  as  we  believe,  correctly  given,  as  above  stated,  to  anal- 
ogous statutes,  that  provision  of  the  code  has  no  extra- 
territorial force,  and  does  not  authorize  such  an  action  to  be 
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maintained  in  this  State  for  acts  of  seduction  committed  in 
another  State. 

It  is  manifest  from  the  evidence  in  this  case,  that,  if  the 
appellee  was  in  fact  seduced  by  the  appellant,  the  seduc- 
tion took  place,  and  was  fully  accomplished,  in  the  State  of 
Illinois.  The  illicit  intercourse,  testified  to  as  having  occurred 
in  this  State,  did  not  constitute  a  new  and  independent  case 
of  seduction  as  contended  for  by  the  appellee,  but  was 
merely  consequential  to  the  alleged  seduction  which  had 
previously  taken  place. 

But  it  may  be  insisted  that,  conceding  that  the  gravamen 
of  the  appellant's  supposed  offence  was  shown  to  have  been 
perpetrated  in  the  State  of  Illinois,  still  the  appellee  was 
entitled  to  prosecute  her  action  in  this  State  in  the  spirit, 
and  as  a  matter  of  comity  between  the  two  States.  The 
rules  governing  the  prosecution  of  actions  by  comity  between 
states  have  no  application  to  this  case,  for  two  reasons : 

First.  Nothing  being  shown  to  the  contrary  on  the  trial, 
we  must  assume  that  the  common  law  was  in  force  in  Illinois 
on  the  subject  of  prosecutions  for  seduction.  By  the  com- 
mon law,  the  appellee  acquired  no  right  of  action  against 
the  appellant  for  her  own  seduction,  and  hence,  putting  the 
worst  possible  construction  upon  the  evidence  as  against  the 
appellant,  she  did  not  bring  with  her  from  Illinois  any  right 
of  action  to  be  enforced  in  this  State. 

Secondly.  If  it  had  been  shown  upon  the  trial  that  there 
was  some  statute  of  Illinois  conferring  upon  her  a  right  of 
action  for  her  own  seduction,  that  would  not  have  authorized 
the  appellee  to  prosecute  this  action  in  the  court  below  upon 
principles  of  comity,  as  it  is  only  common-law  rights,  or 
such  rights  as  are  recognized  as  existing  by  the  general 
usage  of  civilized  nations,  which  can  be  enforced  by  comity 
in  a  foreign  forum.  Rorer  on  Inter-State  Law,  pp.  4,  5 
and  6. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  evi- 
VoL.  72.— 15 
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deuce  failed  to  show  a  cause  of  action  entitling  her  to  a 
recovery  in  any  of  the  courts  of  this  State,  and  that,  in  con- 
sequence, the  judgment  in  this  case  can  not  be  sustained. 

The  conclusion  we  have  reached  renders  it  unnecessary 
that  we  shall  consider  other  objections  urged  to  the  suffi- 
ciency of  the  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


No.  7571. 

72    296 

-^ — 5        The  Driftwood  Valley  Turnpike  Co.  v.  The  Board  of 

72    22«  ^  ^ 

^^  *'^^  Commissioners  of  Bartholomew  County. 


County  Commissioners.— Power*  of  in  Regard  to  Repair  of  Bridges,— 
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72    226| 

144  Hi  Contract, — Ultra  Vires, — Aboard  of  county  commissionei'S  has  noaii- 

^^   ''^1  thority  to  furnish  aid  to  a  gi*avel  road  or  turnpike  company,  in  building 

J  TO  2»6j        ,       or  i-epairing  its  road  at  the  expense  of  the  count}',  nor  to  enter  into  a 

'  contract  therewith  for  the  future  repairs  of  a  bridge,  or  the  approaches 

thereto,  on  the  line  of  its  road. 

Same.— Corporaa'o/w,  Public  and  Private,— Distinction  in  Regard  to  De- 
fences,—'Yh^ve  is  a  broad  difference  between  a  private  corporation  or- 
ganized for  a  private  purpose,  though  subsei-vlng  a  public  interest,  and 
a  public  corporation,  lilte  a  county  or  city  organization,  for  public  pur- 
poses only.  The  latter  class  may  always  defend  on  the  ground  that 
the  supposed  conti-act  was  outside  of  the  authority  conferred  on  them 
by  law.  The  State  Board  of  Agriculture  v.  The  Citizens  Street  R.  W, 
Co,,  47  Ind.  407,  disHnguished. 

Same.— The  officers  of  a  municipal  corporation  can  not  bind  the  corpo- 
ration by  any  contract  which  is  beyond  the  scope  of  its  powers,  or  en- 
tirely foi-eign  to  its  purposes. 

SAUE,—Stattite  Construed.— Section  4  of  the  Gravel  Road  Act,  1  R.  S. 
1876,  p.  655,  does  not  empower  the  Board  of  County  Commissioners  to 
enter  into  a  contract  on  its  own  part  in  relation  to  the  road. 

Same.— CotiTtty  Bridges,— Approaches.— Repairs,— It  is  the  duty  of  the 
Board  of  Commissioners,  under  the  statute,  to  cause  all  the  bridges  in 
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the  county  to  be  kept  In  repair,  and  the  approaches  thereto  are  to  be 
deemed  a  part  thereof. 

Same. — Contract  must  be  Made  in  Pursuance  of  the  Statute. — ^The  mode  in 
which  a  county  is  bound  to  provide  for  repaii-s  to  bddges  and  their  ap- 
proaches is  specially  pointed  out  by  statute,  and  a  contract  by  the  Board 
of  Commissioners  thereof,  which  contravenes  that  mode  and  substitutes 
another,  is  void. 

Same.— iToto  Bridges  are  to  be  Repaired.— Statute  Co»«<rwed.--Wlille  the 
County  Commissioners  must  cause  all  the  bridges  of  the  county  to  be 
kept  in  repair,  by  section  2, 1  R.  S.  1876,  p.  239,  the  expense  thereof 
must  be  borne  by  the  road  district  in  which  such  bridge  is  situate,  so 
far  as  it  is  able,  and  the  residue  by  the  county. 

From  the  Jennings  Circuit  Court. 

S.  Stansifer^  for  appellant. 

F,  T.  Hordy  for  appellee. 

WoRDEN,  J. — ^Action  by  the  appellant  against  the  appellee. 
Demurrer  to  answer  for  want  of  sufficient  facts  carried  back 
and  sustained  to  the  complaint.  Judgment  for  defendant. 
We  set  out  the  first  paragraph  of  complaint  as  follows : 

*'lst.  The  plaintiff^  the  Driftwood  Valley  Turnpike 
Company,  complains  of  the  defendants,  the  Board  of  Com- 
missioners of  the  county  of  Bartholomew,  and  says  that 
plaintiff  is  a  corporation  organized  under  the  act  of  the 
Legislature  of  said  State,  entitled  'An  act  authorizing  the 
construction  of  plank,  macadamized  and  gi'avel  roads,'  ap- 
proved May  12th,  1852,  and  acts  amendatory  and  supple- 
mental thereof,  to  construct  a  gravel  road  in  said  county, 
described  in  the  articles  of  association  of  said  company  as 
follows:  'Beginning  at  a  point  where  the  Columbus  and 
Bedford  road  intersects  the  Columbus  and  Rockford  road  ; 
running  thence  along  the  general  course  of  the  public  high- 
way towards  Columbus  until  it  strikes  the  bridge  across 
Driftwood  ;  thence  along  the  general  course  of  the  highway 
leading  from  Columbus  to  Nashville  to  the  foot  of  the  hill 
near  the  residence  of  Abel  Shields,'  the  line  of  the  route  of 
said  gi'avel  road  for  the  whole  distance  thereof,  which  was 
and  is  six  miles  and  twenty  feet,  was  over  and  upon  public 
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highways  which  were  under  the  jurisdiction  of  the  defendant, 
and  at  a  regular  and  stated  session  of  said  board  of  commis- 
sioners, defendant  granted  to  plaintiff  the  right  of  way  and 
privilege  to  construct  said  gravel  road  along  and  upon  said 
highways  the  whole  distance  of  said  gravel  road  except  the 
900  feet  hereinafter  mentioned  and  described,  by  an  order 
of  said  board  of  commissioners  duly  entered  of  record  in  the 
proceedings  of  said  board.  In  pursuance  thereof,  and 
within  two  years  after  plaintiff's  corporation  was  organized 
as  aforesaid,  plaintiff  constructed  a  gravel  road  over  the 
whole  distance  and  upon  said  line  of  said  route,  excej^t  that 
portion  thereof  commencing  at  the  west  end  of  said  bridge 
and  running  thence  west  900  feet,  which  portion  plaintiff 
did  not  construct  for  reasons  heretofore  and  hereafter  stated. 
Said  gravel  road,  so  constructed  as  afoi*esaid,  was  made  of 
gravel  so  as  to  secure  and  maintam  a  hard,  smooth,  even  and 
permanent  surface,  and  when  so  constructed,  plaintiff  erected 
a  toll  gate  at  said  point,  900  feet  west  of  the  west  end  of 
said  bridge,  and  where  said  Columbus  and  Rockford  road 
intersects  said  road  leading  fi-om  Columbus  to  Nashville, 
and  has  ever  since,  and  for  more  than  six  yeara  last  past,, 
taken  tolls  for  travel  thereon,  but  no  tolls  Avere  taken  for 
travel  over  said  900  feet  until  as  hereinafter  stated.  Said 
bridge  was  and  is  a  county  bridge,  the  property  of  paid 
county,  and  under  the  jurisdiction  of  defendant,  as  well  as 
the  approach  thereto  from  the  west,  and  being  from  a  low 
bottom,  the  approach  is  by  a  high  fill  or  embankment, 
to  wit :  300  feet  in  length  from  said  toll  gate  to  said  bridge. 
Said  road,  over  which  said  right  of  way  Avas  not  granted  as 
aforesaid,  is  over  a  low  bottom,  and  had  frequently  before 
the  construction  of  plaintiff's  said  road  as  aforesaid,  as 
well  as  said  fill  or  embankment,  been  washed  away, 
and  wide  and  impassible  cuts  and  chasms  made  therein 
and  there-through  by  the  overflow  of  said  river,  and  plain- 
tiff avers,  that  the  general  course  of  said  Driftwood  river 
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passing  said  Columbus  is  south,  but  just  north  of  said 
bridge  it  curves  to  the  west,  and  then  to  the  east,  and  then 
again  to  the  south,  and,  in  its  said  easterly  course,  it  runs  by 
and  al6hg  said  low  bottom  near  said  road,  and  said  900  feet 
of  said  road.  The  west  end  of  said  bridge  is  at  the  last 
turn  of  said  river  to  the  south.  Plaintiff  says,  that  were  not 
said  washes,  cuts  and  chasms  made  by  the  overflow  of  said 
stream  repaired,  before  repetition  of  said  high  water,  in 
addition  to  what  has  heretofore  been  stated  and  will  here- 
after be  shown,  the  consequences  would  be,  that  said  approach 
to  said  bridge  would  be  entii'ely  wcwhed  away,  and  the  foun- 
dation of  the  west  abutment  of  said  bridge  would  be  endan- 
gered, and  the  bridge  thereby  rendered  useless  by  repeated 
overflows  of  said  river.  For  and  on  account  of  the  trouble 
and  great  expense  of  keeping  said  900  feet  of  said  road  in 
repair,  and  for  other  reasons  heretofore  and  hereinafter 
shoAvn,  plaintiff  did  not  construct  her  road  over  said  900 
feet,  nor  were  tolls  taken  for  travel  over  the  same  until 
as  hereinafter  stated.  And  plaintiff  determined,  for  the 
causes  and  reasons  aforesaid,  to  abandon  said  900  feet 
of  said  road,  and  would  have  done  so  by  a  unanimous  vote 
of  her  board  of  directors  but  for  the  action  of  defendant 
hereinbefore  and  after  stated.  After  the  completion  of 
plaintiff's  'road,  as  aforesaid,  and  before  the  March  term, 
1868,  of  said  board  of  commissioners,  John  A.  Keith  had 
constructed,  a  levee  across  said  low  bottom  from  the  west 
end  of  said  bridge  along  the  south  side  of  said  road  to  near 
said  toll  gate,  which  would  and  did,  as  long  as  it  stood,  pro- 
tect said  road,  bridge,  and  its  said  approach  from  injury  or 
damage  by  the  overflow  of  said  river ;  but  plaintiff,  still  fear- 
ing and  believing  that  said  levee  would  be  washed  away  by 
the  overflow  of  said  river,  and  the  right  of  way  therefor  not 
having  been  granted  as  aforesaid,  declined  to  construct  said 
gravel  road  over  said  900  feet,  and  would  haA'^e  abandoned 
the  same,  as  aforesaid,  but  for  an  action  of  defendant  as 
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hereinafter  shown.  At  the  March  session,  1868,  of  said 
board  of  commissioners,  defendant,  in  view  of  the  fact  that 
the  construction  of  said  gi-avel  road  over  said  bottom  and 
said  approach  to  said  bridge  would  protect  the  road  and 
approach,  in  a  measure,  from  the  ravages  of  the  floods  of 
said  streams,  and  particularly  those  not  of  a  violent  char- 
acter, proposed  to  plaintiff,  that  plaintiff  should  construct 
said  gravel  road  over  said  900  feet  of  said  road  and  take 
chai'ge  thereof,  agreeing  with  plaintiff  to  repair  all  injuries 
occasioned  thereafter  by  the  overflows  of  said  str^m  in  the 
event  said  levee  should  be  Avashed  away,  and  to  that  end 
invited  plaintiff  to  submit  a  proposition  to  said  board,  in 
relation  thereto,  which  plaintiff  did,  and  in  writing,  at  said 
May  term,  as  follows  ; 

•'  'State  of  Indiana,  Bartholomew  County. 
«*  ^To  the  Board  of  Commissioners  of  said  County: 

"  *The  Driftwood  Valley  Turnpike  Company  proposes  to 
extend  their  road  from  its  eastern  terminus  to  the  west  end 
of  the  county  bridge,  without  agi*eeing  to  widen  the  embank- 
ment at  the  bridge.  In  the  event  Keith's  levee  breaks  or 
washes  away,  the  Company  is  not  to  be  held  responsible  for 
the  washing  away  of  said  road,  and  in  such  event  the  county 
is  to  fill  up  and  repair  the  same.  The  Company  is  to  build 
an^  maintain  a  good,  substantial  fence  on  the  north  side  of 
the  embankment  from  the  end  of  the  bridge  to  a  sycamore 
tree,  except  in  case  of  breaking  or  giving  away  of  said  em- 
bankment. The  toll-gate  is  not  to  be  moved  east  of  where 
it  now  is,  and  the  public  is  to  have  free  use  of  the  road  be- 
tween the  bridge  and  the  gate,  when  the  gate  is  not  passed. 

** 'Joseph  I.  Irwin,  President.' 

** Which  proposition  was,  at  said  term  of  said  Commission- 
ers' Court  received  by  said  Board,  and  then  acted  upon  by 
defendant  as  follows  : 

"  *  And  the  Board  having  duly  examined  the  foregoing  peti- 
tion accepts  the  same  Avith  its  propositions  and  exceptions.' 
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All  of  which,  with  said  proposition,  was  duly  entered  of 
record  in  the  proceedings  of  said  Board,  and  a  copy  thereof 
is  filed  herewith.  Immediately  thereafter,  and  in  pursuance 
of  said  agreement,  defendant  constructed  her  said  gravel 
road  over  said  900  feet  in  all  respects  in  the  manner  as  the 
other  parts  of  said  road  had  been  constructed,  and  main- 
tained said  fence  as  proposed,  until  said  embankment  was 
washed  away,  as  hereinafter  shown,  all  at  a  cost  of  $200.00, 
and  said  fence  was  necessary  for  the  protection  of  travel 
over  said  bridge  and  approaches.  The  said  toll  gate  was 
not  and  has  not  been  moved  from  where  it  then  was,  but 
stands  where  it  was  first  erected,  and  the  public |  not  passing 
through  said  gate,  has,  all  the  time,  had  the  free  use  of  said 
900  feet  of  said  road,  and  in  all  respects  plaintiff  has,  at  all 
times,  performed  all  the  conditions  on  her  part  of  said  agree- 
ment. Some  time  in  the  year  1875,  said  levee,  constructed 
by  said  Keith,  was  washed  away  by  the  overflow  of  said 
river,  and  deep  and  wide  cuts,  washes  and  chasms  y^re 
thereby  made  in  said  road  and  said  bridge  approach,  all 
within  said  900  feet,  and  in  pursuance  of  said  agreement 
defendant  made  all  proper  and  necessary  repairs  thereof. 
Again  in  the  early  part  of  the  year  1876,  by  another  over- 
flow of  said  river,  to  which  it  is  subject,  deep  and  wide  cuts, 
washes  and  chasms  were  thereby  made  in  said  bridge  ap- 
proach and  said  road  within  said  900  feet,  so  much  so  as  to 
render  it  wholly  impossible  to  pass  or  ti'avel  thereon .  There- 
after, on  the  first  day  of  Februaiy,  1876,  at  a  special  session 
of  said  board,  called  to  consider  said  matter,  plaintiff  noti- 
fied defendant  of  said  injury  and  damage  to  said  road  and 
bridge  approach,  and  demanded  of  defendant  that  said  board 
of  county  commissioners  make  the  necessarj''  and  needed 
repairs  thereof,  in  pursuance  of  said  agreement,  which  de- 
fendant refused  to  do  in  whole  or  in  part,  for  the  reason 
assigned  by  said  board,  in  its  record  of  proceedings,  that  they 
do  not  think'  the  county  liable  to  make  said  repairs.     (Said 
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notification  and  demand  were  in  writing',  and  a  copy  thei-eof , 
as  well  as  the  proceedings  of  said  board  relative  thereto,  ai'e 
filed  herewith. ) 

**Plaintiff  says  that,  but  for  said  agreement  with  defendant, 
plaintiff  never  would  have  gone  to  the  trouble  and  expense 
of  constructing  said  900  feet  of  road,  or  of  said  fence  as 
aforesaid.  Plaintiff  avere  that  but,  to  wit,  400  feet  of  said 
900  feet  from  the  west  end  of  the  bridge  west  400  feet,  in- 
cluding said  approach,  is  liable  to,  and  has  heretofore  been 
injured  as  aforesaid.  Plaintiff  further  says  that  the  way 
over  said  bridge  and  900  feet  of  said  road  is  the  only  way 
and  road  for  travel  between  said  Columbus  and  a  large  por- 
tion of  the  western  part  of  said  county ;  that  there  is  no 
bridge  across  said  stream  south  of  said  bridge  at  Columbus, 
and  no  ford  nearer  than  three  and  a  half  miles  south  of  said 
bridge,  which  can  be  used  only  in  times  of  low  water,  and 
no  ford  or  bridge  north  nearer  than  four  miles,  and  the 
roads  leading  to  said  ford  and  bridge  are  dirt  roads,  of  an 
indifferent  character,  and  almost  impassable  when  not  diy  or 
frozen.  Plaintiff  further  says  that,  when  defendant  refused 
to  make  said  repairs  as  aforesaid,  plaintiff  notified  defend- 
ant that  she  would  make  the  same  under  protest,  inasmuch 
as,  without  repairs,  travel  over  the  whole  of  plaintiff's  road 
waS' entirely  cut  off  and  suspended,  and  would  have,  and  did 
so  remain,  until  said  repairs  were  made  as  hereinafter  shown, 
and  look  to  and  require  of  defendant  the  pajonent  to  plain- 
tiff of  the  reasonable  cost  and  expense  thereof.  In  pursuance 
of  said  notification,  demand,  refusal  and  protest,  plaintiff 
did  immediately  thereafter  make  said  needed  and  necessary 
repairs  of  said  bridge  approach  and  said  road,  doing  no  more 
than  was  necessary  to  make  such  repairs,  at  a  cost  and  ex- 
pense of  $678.32,  which  was  paid  by  plaintiff,  and  which 
was  the  reasonable  worth  of  said  work,  and  no  more.  A 
bill  of  particulars  of  said  work  and  particulars  is  filed  here- 
with, leaving  due  and  unpaid  the  sum  of  $678.32." 
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The  second  paragraph  was  the  same,  in  substance,  as  the 
first,  with  the  additional  averment  that  ''the  tendency  of 
said  stream,  when  overflowed,  is  to  cut  through  said  bottom 
as  above,  and  make  a  new  channel,  and  thus  leave  the  bridge 
on  the  east  side  of  the  river,  and  unless  said  cuts  and  chasms 
are  filled  up  and  repaired  as  they  are  made,  said  result  will 
be  produced  by  repeated  overflows  of  said  stream." 

We  are  of  opinion  that  the  contract  set  out  was  void,  and, 
consequently,  that  the  demmTer  to  the  complaint  was  cor- 
rectly sustained. 

We  pass  over  the  point  made  by  the  app,ellee,  that  it  was 
the  duty  of  the  appellant  to  construct  its  road  to  the  west 
end  of  the  bridge  mentioned,  so  as  to  cover  the  900  feet,  in 
accordance  with  its  articles  of  association,  and,  therefore, 
that  its  construction  could  be  no  valid  consideration  for  the 
contract  of  the  appellee.  Other  insuperable  objections  are 
urged  to  the  validity  of  the  contract. 

We  are  not  aware  of  any  statute  which  expressly,  or  by 
implication,  authorizes  the  board  of  commissioners  to  ap- 
propriate money  of  the  county  in  the  working,  improve- 
ment or  repair  of  the  ordinaiy  highways  of  the  county.  The 
highways  are  worked  under  the  supervision,  and  the  tax 
for  that  puq^ose  is  assessed  yrith  the  concurrence,  of  the 
board  of  commissioners,  and  expended  by  township  officers. 
See  act  on  that  subject.     1  R.  S.  1876,  p.  855. 

Still  less,  if  possible,  is  any  authority  conferred  upon  the 
board  to  funiish  aid  to  a  gi-avel  road  or  turnpike  company 
in  building  or  repairing  its  road,  at  the  expense  of  the 
county.  In  the  case  of  Hai^ney  v.  The  Indianapolis^  etc.^ 
a.  B,  Co.^  32  Ind.  244,  it  was  held  that  a  county  had  no 
power,  without  affirmative  legislation,  to  make  an  appropri- 
ation from  its  treasury,  by  way  of  donation  to  a  railroad 
company,  to  aid  in  the  construction  of  its  road.  The  court, 
among  other  things,  said  :  *«The  counties  are  corporations 
created  for  the  purpose  of  convenient  local  municipal  gov- 
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eriiinent,  and  possess  only  such  powers  as  are  conferred  up- 
on them  by  law.  They  act  bj^  a  board  of  commissioners^ 
whose  authority  is  defined  by  statute.  One  of  the  powers 
conferred  is,  to  collect  taxes  levied  upon  the  people  and 
property  within  the  county.  In  the  disposition  of  the  money 
thus  collected  into  the  geneml  treasury,  the  board  has  not 
unlimited  discretionary  choice  as  to  the  objects  upon  which 
it  shall  be  expended.  It  can  only  be  applied  to  ceitain  spec- 
ified objects,  and  the  building  of  railroads  is  not  one  of  these 
objects,  or  necessary  to  cany  into  effect  any  of  the  i)uq)oses 
for  which  such  coq3orations  were  created." 

In  Bwmett  v.  Abbott^  51  Ind.  254,  the  county  board  made 
a  contract  conditionally  to  pay  certain  expenses  of  boring 
wells  for  oil  and  digging  for  minerals.  The  contract  was 
held  void  for  want  of  authority  to  enter  into  it.  Nor  can 
the  board  appropriate  the  funds  of  the  county  to  the  pay- 
ment of  the  debts  of  a  county  agricultural  joint  stock  com- 
pany, or  to  the  building  of  school-houses.  Warren  County 
Agricultural  Joint  Stock  Co.  v.  Barr^  55  Ind.  30  ;  Rothrock 
V.  Car?',  55  Ind.  334.  But  the  appellant  insists  that,  as  the 
appellee  has  received  the  full  benefit  of  the  contract,  the 
latter  is  estopped  to  set  up  that  it  was  ultra  vires,  and  refers 
to  the  case  of  The  State  Board  of  Agriculture  v.  The  Citi- 
zens  Street  Railway  Company,  47  Ind.  407.  That,  how- 
ever, was  the  case  of  a  private  corporation,  the  street  rail- 
way company,  that  sought  to  .avoid  its  obligation  on  the 
ground  of  want  of  power  to  make  the  contract.  There  is  a 
broad  difference  between  a  private  coiporation  organized  for 
a  private  puq^ose,  though  subserving  a  public  interest,  and 
a  public  corporation,  like  a  county  or  city,  organized  for 
public  purposes  only,  and  whose  obligations  must  be  paid 
from  public  funds  raised  for  public  purposes  only.  The 
latter  class  of  coiporations  may  always  defend,  on  the 
ground  that  the  supposed  contract  was  outside  of  the  author- 
ity conferred  on  it  by  law.     In  1  Dillon  Munic.  Corp.,  sec 
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381,  the  author,  after  stating  the  general  doctrine  that  the 
officer  of  a  niunici2)al  corporation  can  not}>ind  the  corpomtion 
by  any  contmct  which  is  beyond  the  scope  of  its  powers,  or 
entirely  foreign  to  the  purposes  of  the  coq^oration,  says  : 

"It  results  from  this  doctrine  that  unauthorized  contracts 
are  void,  and  in  actions  thereon  the  corporation  may  suc- 
cessfully interi)ose  the  plea  of  lUtra  vireSy  setting  up  as  & 
defence  its  own  want  of  power  under  its  charter  or  constitu- 
ent statute  to  enter  into  the  contract." 

The  4th  section  of  the  gravel  road  act,  1  R.  S.  1876, 
p.  655,  provides  that  *'The  directors  of  said  company  shall 
proceed  to  locate  and  lay  out  said  road,  and  may  with  the 
consent  of  the  board  of  county  commissioners  of  the  county 
locate  the  same  over  and  upon  any  state  or  county  road, 
or  other  public  highway,  entered  of  record  and  granted 
upon  such  conditions  as  to  such  board  may  seem  just  and 
reasonable,"  etc. 

It  is  claimed  by  the  appellant,  that,  as  the  provision  quoted 
authorizes  the  board  to  consent  to  the  location  of  the  road 
upon  a  public  highway,  upon  such  conditions  as  to  the  board 
shall  seem  just,  this  authorizes  the  board  to  enter  into  con- 
tracts on  its  part.  We  do  not  see  that  the  statute  has  such 
'effect.  The  board  may  attach  conditions  on  which  it  grants 
its  consent,  but  this  is  an  entirely  different  thing  from  enter- 
ing into  contracts  on  its  part.  The  board  may  grant  its  con- 
sent, on  condition  that  the  turnpike  company,  or  perhaps  any 
other  person,  shall  do,  or  refrain  from  doing,  a  particular 
thing.  But  this  implies  no  power  on  the  part  of  the  board 
to  enter  ipto  contracts  on  its  i)art  in  relation  to  the  road. 
Besides,  it  does  not  appear  from  the  complaint,  that,  when 
the  consent  was  given,  any  conditions  were  attached  to  it. 

What  we  have  thus  far  said,  has  been  said  on  the  theory 
that  the  whole  900  feet  mentioned  in  the  complaint  was  a 
part  of  the  turnpike  road,  and  no  part  of  the  bridge. 

The  appellee  contracted  as  follows :  «*In  the  event  Keith's. 
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levee  breaks  or  is  washed  away,  the  compaDy  is  not  to  be  re- 
sponsible for  the  washing  away  of  said  road,  and  in  such 
event  the  county  is  to  fill  up  and  repair  the  same."  In  the 
complaint  it  is  alleged,  that,  in  the  year  1875,  *<daid  levee, 
constructed  by  said  Keith,  was  washed  away  by  the  overflow 
of  said  river,  and  deep  and  wide  cuts,  washes  and  chasms 
were  thereby  made  in  said  road  and  said  bridge  approach, 
all  within  said  900  feet,''  etc.  ** Again,  in  the  early  part  of 
the  year  1876,  by  another  overflow  of  said  river,  to  which  it 
is  subject,  deep  and  wide  cuts,  washes  and  chasms  were 
thereby  made  in  said  bridge  approach  and  said  road,  within 
said  900  feet,"  etc.  Further  on  it  is  averred,  **that  but,  to 
wit,  400  feet  of  said  900  feet  from  the  west  end  of  the 
bridge  west  400  feet,  including  said  approach,  is  liable  to, 
iand  has  heretofore  been  injured  as  aforesaid." 

Now,  if  the  approach  to  the  bridge  is  to  be  deemed  a  part 
•of  it,  and  is  to  be  kept  in  repair  by  the  county,  a  different 
•question  arises  from  that  which  has  already  been  considered, 
ior  the  contract  in  its  terms  is  broad  enough  to  cover  that 
■part  of  the  road  which  constitutes  the  approach,  and  the  al- 
legations of  »the  complaint  are  sufficient  to  show  that  that 
part  had  been  injured  as  alleged. 

The  1st  section  of  the  act  to  provide  for  the  erection  and 
repair  of  bridges,  etc.,  1  R.  S.  1876,  p.  239,  provides,  *«That 
whenever,  in  the  .opinion  of  the  county  commissioners,  the 
public  convenience  shall  require  that  a  bridge  should  be  re- 
paired or  built  over  any  watercourse,  they  shall  cause  sur- 
veys and  estimates  therefor  to  be  made,  and  direct  the  same 
to  be  erected." 

The  2d  section  provides  that,  *'If  the  estimate  therefor 
shall  exceed  the  ability  of  the  road  district  in  which  such 
bridge  is  to  be  built,  by  the  application  of  its  ordinary  road 
work  and  tax  to  perform,  the  county  commissioners  may 
make  an  appropriation  from  the  county  treasury  to  build 
►or  repair  the  same." 
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The  3d  section  enacts  that  '*Sach  board  shall  receive 
and  appropriate  all  donations  for  the  erection  and  repair  of 
bridges ;  they  shall  also  aid  the  same,  when  of  general  im- 
portance, by  advances  from  the  county  treasury,  and  shall 
make  such  regulations  in  reference  to  pajnnents  and  kinds 
of  bridges  as  to  them  shall  seem  proper :  Provided^  koto- 
ever.  That  if  the  board  of  commissionei*s  of  any  such  county 
shall  not  deem  any  such  bridge  of  sufficient  importance  to 
make  an  appropriation  from  the  county  treasury  for  thfr 
erection  or  repairs  thereof,  the  trustees  of  any  township  in 
which  such  bridge  is  situate,  may  appropriate  any  part  of 
the  road  tax  fund  in  the  township  treasury  for  that  pui-pose, 
if  they  shall  deem  it  right  and  expedient  to  do  so." 

And  section  11  provides  that  ''The  board  of  commissioners 
of  such  county  shall  cause  all  bridges  therein  to  be  kept  in 
repair,"  etc. 

It  is  thus  seen  that  it  is  the  duty  of  the  board  of  commis- 
sioners to  cause  all  bridges  in  the  county  to  be  kept  in  re- 
pair; and  the  question  arises  whether  the  approaches  tQ 
such  bridges  are  to  be  deemed  parts  of  the  same,  to  be  kept 
in  repair  by  the  county. 

Upon  this  point  there  can  be  but  little  or  no  doubt.  A 
bridge  would  be  useless  unless  made  accessible  ;  and  the  ap- 
proaches are  as  necessary  as  the  structure  itself.  It  is  said 
that  "The  term  bridge  imports  not  only  the  structure  itself 
and  its  approaches,  but  its  abutments  and  embankments  and 
railings,  all  of  which  must  be  kept  so  furnished  that  travel- 
lers may  safely  pass."  Shearm.  &  Redf .  on  Negligence,  3d 
ed.,  sec.  253. 

By  statute  22  Henry  Vlll,  c.  5,  it  was  enacted  that 
"Such  part  and  portion  of  the  highways  in  eveiy  pait  of  this 
realm,  as  well  within  franchise  as  without,  as  lie  next  adjoin- 
ing to  the  ends  of  any  bridges  within  this  realm,  distant  from 
any  of  the  said  ends  by  the  space  of  three  hundred  f oot^  be 
made, repaired,  and  amended  as  often  as  need  shall  require." 
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In  King  v.  West  Biding  of  York,  7  East,  588,  Lord 
Ellenborough,  C.  J.,  said  :  '*I  consider  it  as  having  been 
laid  down  long  ago  by  Lord  Coke,  that  the  300  feet  of  high- 
way at  the  ends  of  the  bridge  are  to  be  taken  as  part  of  the 
bridge  itself;  being  in  the  nature  of  the  thing  intimately 
connected  with  it,  and  the  exact  limits  difficult  in  some 
oases  to  be  ascertained  from  the  continuation  of  arches 
beyond  the  sides  of  the  river.  The  statute  of  Henry  VIII 
meant  to  define  the  limit  which  perhaps  was  uncertain  at 
<jommon  law  ;  but  the  statute  still  proceeds  on  the  assump- 
tion that  there  existed  a  common-law  liability  for  the  county 
to  repair  the  highways  at  the  ends  of  the  bridge  as  well  as 
the  bridge  itself,  as  appendages  to  it." 

Again  it  was  said,  after  citing  and  commenting  uj^on  some 
authorities,  and  particularly  a  case  in  the  time  of  Edward 
III  :  ''From  this  case  it  is  clear,  that  in  those  days,  the 
charge  of  repairing  the  highways  at  the  ends  of  a  bridge  was 
-considered  as  belonging  pHma  facie  to  the  party  charged 
with  the  repair  of  the  bridge  itself.  And  the  statute  of 
Henry VIII  may  be  considered  as  having  si>ecified  the  dis- 
tance of  300  feet  from  the  ends  of  bridges,  for  the  puipose 
of  reducing  to  more  convenient  certainty  what  should  in  all 
oases  thereafter  be  considered  as  the  extent  and  limit  of  this 
charge  upon  the  county." 

It  seems  to  us  to  be  clear  from  the  foregoing  considera- 
tions, that  it  is  the  duty  of  the  county  to  keep  the  approaches 
to  a  bridge,  as, well  as,  and  as  a  part  of,  the  structure  itself, 
in  repair.  We  need  not  determine  whether  the  statute 
of  Henry  VIII  has  been  adopted  as  part  of  our  law,  and, 
therefore,  whether  the  300  feet  is  the  limit  fixed.  If  it  has 
not,  what  would  be  regarded  as  the  approaches  would  depend 
upon  what  would  be  reasonable  under  the  circumstances  and 
local  situation  in  each  case.  Commonwealth  v.  Inhabitants 
of  Deerfield,  6  Allen,  449. 

It  does  not  follow,  however,  that,  because  the  county  is 
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bound  to  cause  repairs  to  be  made  to  the  approaches,  the 
eolitmct  sued  on  is  valid  so  far  as  it  affects  the  approaches. 
The  mode  in  which  the  county  is  bound  to  perform  that 
duty  is  specially  pointed  out  by  statute,  and  a  contract  which 
contmveues  that  mode,  and  substitutes  another,  must  be 
void.  If  the  contract  sued  on  is  valid,  and  has  been  broken, 
the  damages  of  the  appellant  must  be  paid  out  of  the  county 
treasury.  But  it  was  not  contemplated  that  the  expense  of 
repairing  bridges  should  be  paid  out  of  the  county  treasury, 
except  upon  a  contingency.  By  the  1st  section  of  the  act 
above  set  out,  when  a  bridge  is  to  be  repaired  or  built,  the 
commissioners  are  to  "cause  surveys  and  estimates  therefor 
to  be  made,  and  direct  the  same  to  be  erected." 

Why  were  surveys  and  estimates  to  be  made?  The  2d 
section  answers  this  question.  It  is  because  the  appropriation 
from  the  treasury  depends  upon  the  question  whether  the 
estimate  exceeds  the  ability  of  the  road  district,  by  the 
application  to  the  work  of  the  ordinary  road  work  and  tax 
of  the  district.  It  was  not  contemplated  that  the  expense 
should  be  borne  by  the  county  treasury,  except  the  excess 
beyond  the  ability  of  the  road  district.  If  this  contract 
were  to  be  held  valid,  the  county  would  have  to  pay  all  the 
expense  of  the  repairs,  in  the  way  of  damages,  no  portion 
falling  upon  the- road  district.  The  contract  is  in  violation 
of  the  provisions  of  the  statute  and  void. 

The  11th  section  of  the  statute,  making  it  the  duty  of 
the  commissioners  to  cause  all  bridges  in  the  county  to  be 
kept  in  repair,  must  be  construed  in  connection  with  the  1st 
and  2d.  While  the  commissioners  must  cause  the  bridges 
to  be  kept  in  repair,  the  expense  must  be  borne  by  the  road 
district,  80  far  as  it  is  able,  according  to  the  2d  section,  and 
the  residue  by  the  county. 

The  3d  section  provides  that  the  commissioners  shall 
aid  in  the  erection  and  repair  of  bridges,  when  of  general 
importance 9  by  advances  from  the  county  treasury.     The 
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contract  can  not  be  upheld  by  virtue  of  this  section.  A  con- 
tract to  make  f utui'c  repaii*s,  and  an  advance  from  the  county 
treasuiy,  are  different  things. 

The  obligation  to  aid  by  advances  from  the  county  is  not 
unconditional,  as  is  seen  by  the  proviso  to  the  section.  It 
depends  upon  whether  or  not  the  board  of  commissioners 
shall  deem  the  bridge  to  be  of  sufficient  importance  to  make 
an  apj[)ropriation  from  the  county  treasury  for  the  erection 
or  repair  thereof.  The  duty  of  the  board  in  making  or 
withholding  advances  from  the  county  treasury  involves  a 
question  of  judgment  as  to  the  importance  of  the  bridge, 
and  this  judgment  must  be  exercised  as  to  the  importance 
of  the  bridge  at  the  time  an  advance  is  made.  The  boaixl 
could  not,  by  a  contract  to  make  advances  in  the  future, 
preclude  itself  or  its  successors  from  the  right  and  duty  to 
determine,  at  the  time  an  advance  is  sought,  whether  the 
bridge  has  the  importance  required,  in  order  to  justify  an 
advance  from  the  county  treasury. 

The  judgment  below  is  affirmed,  with  costs. 

On  Petition  for  a  Reheaking. 

Woods,  J. — ^The  appellant  asks  a  rehearing  '<upon  the 
question  of  the  validity  of  the  contract,  because  a  survey  and 
estimate  of  the  work  Were  not  made." 

Counsel  for  the  appellant  says:  '*As  I  understand  the 
opinion  of  the  court,  the  approach  is  a  part  of  the  bridge, 
and  the  repair  thereof  is  within  the  purview  of  the  powers 
of  the  board  of  commissioners,  but  that  the  exercise  of  that 
power  is  limited  to  cases  where  plans  and  specifications 
have  been  first  made.  The  duty  to  cause  repairs  by  section 
11  of  the  bridge  law  (1  Davis  R.  S.  240)  is  mandatory.  But, 
as  I  understand  the  opinion  of  the  court,  a  contract  either 
to  build  or  repair  a  bridge  is  void  unless  plans  and  si)ecifica- 
tions  have  been  first  made."    And,  after  reference  to  and 
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quoting  from  his  former  brief  to  show  that  the  provision  for 
plans  and  specifications  is  merely  directory,  the  counsel 
urges  that  the  question  whether  the  same  is  mandatory  or 
directory  is  far-reaching,  and  if  held  mandatoiy  the  deci- 
sion overturns  a  long  line  of  decisions,  to  the  effect  that 
**when  the  mode  of  exercising  the  power  is  not  exjDressly 
pi-escribed  and  limited,  it  is  directory  merely.  The  Bank 
of  U.  8.  V.  Dandridge,  12  Wheat.  64 ;  1  Dillon  Munic. 
Corp.,  sec.  373  ;  The  United  States  v.  Fillebrown,  7  Pet.  28  ; 
Angell  &  Ames  on  Corp.,  sees.  294,  328,  697  ;  Tlie  State, 
exrel.  Tlie  City  of  Columbus^  v.  Hauset^y  63  Ind.  155/* 

We  do  not  deem  it  necessary  to  dispute  the  importance  of 
the  subject  or  to  question  the  conclusion  contended  for.  It 
is  enough  that  there  is  nothing  in  the  opinion  of  the  court, 
as  delivered  by  Worden,  J.,  which  can  properly  be  deemed 
to  determine,  or  even  indicate,  a  construction  of  the  statute 
in  respect  to  the  proposition  advanced  by  counsel.  Whether, 
mthout  first  causing  the  plans  and  specifications  to  be  pre- 
pared, a  board  of  county  commissioners  can  make  a  valid 
contract  for  the  repair  of  a  bridge,  is  a  query  entirely  foreign 
to  the  purpose  for  which  reference  wasi  made  in  our  opinion 
to  the  statute  in  question  and  a  statement  given  of  its  pro- 
visions. Whether  its  provisions  in  the  respect  mooted  are 
mandatory  or  directory  merely,  the  statute  stands  as  the 
rule  of  action  for  the  commissioners  in  the  matters  embraced 
in  those  provisions,  and  any  contract,  by  which  the  board 
may  attempt  to  impose  on  itself  a  different  or  inconsistent 
rule  of  action  in  reference  to  those  matters,  must  be  held 
invalid.  Such  we  deemed  to  be  the  contract  in  suit,  and 
such  we  still  deem  it.  If  the  law  gives  the  commissioners  a 
discretion  in  reference  to  plans  and  specifications,  and  as  to 
imposing  the  expense  of  repairs  upon  the  township,  this  con- 
tract, if  upheld,  takes  away  or  at  least  embarrasses  that 
discretion,  and  is  therefore  invalid.  This  is  the  argument 
of  the  opinion,  and  we  adhere  to  it. 
Vol.  72.— 16 
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Another  proposition  may  be  advanced  here :  By  law  the 
board  of  commissioners  of  a  county,  upon  proper  applica- 
tion and  procedure,  has  power  to  vacate  or  change  the  loca- 
tion of  any  highway.  By  such  vacation  or  change  of  the 
3iighway  which  passes  over  the  bridge  in  question,  the  appel- 
lee might  be  released  from  all  liability,  under  the  law,  to 
keep  up  and  repair  this  bridge  and  its  approaches,  but  this 
contiuct,  if  upheld,  deprives  the  board  of  the  right  to  exer- 
cise this  jurisdiction  without  incurring  liability  for  damages 
for  a  breach  thereof. 

We  have  carefully  reconsidered  the  argument  made  and 
authorities  cited  by  counsel  for  the  appellant,  but  are  able 
to  perceive  no  good  reason  why  a  rehearing  should  be 
panted. 

The  petition  is  overruled,  with  costs. 


No.  7358. 

Tucker  et  al.  v.  The  State,  ex  rel.  Hart. 

Dttress.— Threats  to  withhold  the  payment  of  a  debt,  or  to  refuse  the 
performance  of  a  contract,  or  to  do  an  injury  which  may  at  once  be  re- 
di-essed  by  legal  process,  is  not  duress. 

Same.— fr?io  niay  Plead. — Only  those  affected  by  unlawful  fear  or  re- 
str^nt  may  plead  duress  in  avoidance  of  their  conti*acts;  sureties  can 
not  plead  the  duress  of  tlieir  principal  in  discharge  of  their  own  lia- 
bility. 

Trustee  of  Express  Trust.— Bond.— Under  the  law  in  force  in 
1873,  the  trustee  of  an  express  triist  might  be  required  to  execute  a 
bond  for  the  faithful  performance  of  his  duties. 

TOLUNTARY  BOND.— Tf^n  Binding  .—When  a  bond  may  be  required  of  a 
person  in  an  offlcial  or  flduciaiy  capacity,  he  may,  with  sureties,  vol- 
untarily execute  such  a  bond  as  might  be  required  of  him,  either  in  ad- 
vance of,  or  without,  an  oixler  of  court  requiring  one  to  be  given. 

Trustee  op  Express  Trvst.— Investment  of  Trust  Funds.— An  invest- 
ment of  trust  funds  in  any  ordinary  business  enteiprise  by  a  trustee 
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of  an  express  trust,  without  an  order  from  the  proper  court,  is  an 
abuse  of  his  discretionary  control  over  tlvd  funds  so  invested,  and  in- 
volves a  breach  of  his  duty  as  such  trustee. 

From  the  Decatur  Circuit  Court. 

TT.  B.  Wilson,  C.  Ewing,  J.  K.  Emng,  G.  B.  Sleeth 

and  J.  W,  Study,  for  appellants. 

J.  D.  Miller  and  F.  E.  Oavin,  for  appellee. 

NiBLACKy  C.  J. — ^This  was  an  action  by  the  State  on  the 
relation  of  James  Hart,  and  the  malterial  facts  averred  in 
the  complaint  may  be  briefly  stated  as  follows  : 

That  James  Gavin,  who  died  on  the  4th  day  of  July, 
1873,  obtained  a  policy  of  insurance  in  his  lifetime  upon 
his  life  from  the  Equitable  Life  Assurance  Company,  for  the 
benefit  of  his  wife  and  children,  and  caused  the  name  of 
James  W.  Tucker  to  be  inserted  in  the  policy  as  trustee  of 
the  fund  which  was  to  result  from  such  policy  after  his 
death ;  that  Tucker  received  as  the  proceeds  of  the  policy 
the  sum  of  $5,806.73;  that,  before  I'eceiving  said  sum  of 
money.  Tucker  filed  a  bond  in  the  Decatur  Circuit  Comt  for 
the  faithful  performance  of  his  trust,  with  Origen  Thompson 
and  Brightberry  B.  Harris  as  sureties  thereon,  and  duly 
qualified  as  such  trustee  ;  that,  on  the  22d  day  of  May,  1875, 
Tucker  resigned  his  trust  as  such  trustee,  but  failed  to  pay 
over,  or  to  properly  account  for,  the  sum  of  $2,500.00,  with 
accrued  interest,  of  the  trust  fund  which  came  into  his 
hands ;  that  on  the  12th  day  of  February,  1878,  the  said 
James  Hart  was  by  the  said  Decatur  Circuit  Coui-t  appointed 
as  the  successor  of  the  said  Tucker  in  said  trust.  A  copy  of 
the  bond  executed  by  Tucker  and  his  sureties,  as  above 
stated,  was  filed  with  the  complaint,  and  judgment  thereon 
was  demanded  against  the  said  Tucker,  Thompson  and 
Harris. 

The  widow  and  children  of  Gavin  were  made  merely  nom- 
inal defendants  to  answer  as  to  their  interests  in  the  subject- 
matter  of  the  suit. 
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Thompson  and  Harris  demurred  to  the  complaint^  but  their 
demurrer  was  overruled. 

They  then  answered  separately  from  Tucker,  in  five  para- 
graphs: 

The  first  set  up  their  suretyship  merely. 

The  third  averred  that,  at  the  time  of  the  death  of  Gravin, 
Tucker  became  absolutely,  and  without  any  condition,  enti- 
tled to  receive  the  proceeds  of  the  policy  of  insurance,  but 
that  the  insurance  company  which  issued  such  policy  refused 
to  pay  the  money  to  Tucker  which  was  due  him  thereon 
until  he  would  first  execute  a  bond  for  the  faithful  perform- 
ance of  his  duties  as  trustee  under  said  policy;  that,  to 
enable  the  said  Tucker  to  get  possession  of  the  proceeds  of 
such  policy,  and  for  no  other  purpose,  and  without  any  order 
of  court  requiring  him  so  to  do,  they,  the  said  Thompson  and 
Harris,  together  with  the  said  Tucker,  executed  the  bond  in 
suit.  Wherefore  they  claimed  that  said  bond  was  executed 
under  duress  and  without  any  good  or  valuable  consideratioa 
whatever. 

Demurrers  were  sustained  to  the  third  and  fourth  para- 
graphs of  the  answer  of  Thompson  and  Harris. 

Tucker  then  answered  separately  that  the  money  sued  for, 
that  is  t6  say,  the  sum  of  $2,500  of  the  funds  which  came 
into  his  hands  as  such  trustee,  and  was  not  paid  over  by  him 
as  charged,  was  invested  in  the  capital  stock  of  the  Greens- 
burgh  Limestone  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  Indiana ;  that  said  company  was  at 
the  time  of  such  investment  engaged  in  quarrying  and  in  the 
sale  of  stone,  in  large  quantities  and  at  great  profit ;  that 
such  capital  stock  was  at  that  time  in  good  demand  and 
looked  upon  by  business  men  as  a  good  and  safe  investment 
at  par  value  ;  that  said  investment  was  made  by  him  in  good 
faith  and  in  the  exercise  of  a  sound  discretion  ;  that,  although 
said  capital  stock  would  not  then  probably  sell  for  as  much 
as  it  cost,  it  might  become  a  profitable  investment,  which 
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•capital  stock  he  brought  into  court,  for  the  use  and  benefit 
of  the  widow  and  children  of  the  said  James  Gavin,  the 
l>eneficiaries  of  the  trust. 

A  demurrer  was  also  sustained  to  this  answer  of  Tucker, 
And  he  refused  to  iOiswer  further. 

Thompson  and  Harris  thereupon  withdrew  the  second  and 
fifth  paragraphs  of  their  answer,  and  also  refused  to  answer 
further. 

The  court  then  heard  evidence  and  assessed  the  plaintiff's 
•damages  at  the  sum  of  $3,033.33,  and  rendered  judgment 
for  that  amount  against  the  defendants  Tucker,  Thompson 
;and  Harris. 

The  only  questions  discussed  by  counsel  arise  upon  the 
sustaining  of  the  demurrer  to  the  third  paragraph  of  the  an- 
:swer,  of  Thompson  and  Harris,  and  to  the  separate  answer  of 
Tucker  as  above  stated.  As  to  the  claim  of  the  appellants 
Thompson  and  Harris,  that  the  bond  was  executed  under  du- 
ress, it  may  be  said  that  threats  to  withhold  the  payment  of 
;a  debt,  or  to  refuse  the  performance  of  a  contract,  or  to  do 
an  injury  which  may  at  once  be  redressed  by  legal  process, 
.ai'e  not  duress.     6  Wait's  Actions  &  Defences,  p.  658. 

There  are  cases  in  which  the  sureties  may  set  up  the 
duress  of  their  principal,  but  we  do  not  think  the  facts  set 
up  by  Thompson  and  Harris  presented  such  a  case.  The 
general  rule  is,  that  he  only  should  be  allowed  to  avoid  his 
•contract  upon  whom  the  unlawful  fear  or  restraint  operated. 
Upon  this  principle,  it  has  been  held  that  sureties  upon  a  re- 
<K>gnizance  can  not  plead  the  duress  of  their  principal  in  dis- 
•charge  of  their  own  liability.  Wait,  aupra^  662  ;  Snyder 
v.  BradeUy  58  Ind.  143 ;  SiUiman  v.  United  States^  11 
Otto,  465;  United  States  v.  Childy  12  Wal.  232;  French 
V.  Shoemaker,  14  Wal.  314 ;  United  States  v.  Huckabee, 
16  Wal.  414;  Mitterv.  Miller,  68  Penn.  St.  486;  Mittei^ 
•V.  Coats,  2  Hun,  156. 

As  to  the  alleged  want  of  consideration  for  the  execution 
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of  the  bond  in  8uit,  it  may  be  stated  that  the  law  in  force  at 
the  time  this  bond  was  executed  evidently  contemplated  that 
the  trustee  of  an  express  trust  might  be  required  to  execute 
a  bond  for  the  faithful  performance  of  his  duties.  That  was 
settled  by  the  case  of  Thiebaud  v.  Dufour,  64  Ind.  320. 
See,  also,  the  act  concerning  trusts  and  powers,  1  R.  S- 
1876,  p.  915. 

It  has  been  held,  and  with  good  reason  to  support  such  a 
conclusion,  that,  where  a  bond  may  be  required  of  a  person 
in  some  official  or  fiduciary  capacity,  he  may^  with  sureties, 
voluntarily  execute  such  a  bond  as  might  be  required  of 
him,  either  in  advance  of,  or  without,  an  order  requiring  a 
bond  to  be  given.  Potter  v.  2%e  State j  23  Ind.  550 ;  Lonff 
V.  The  State,  64  Ind.  421. 

The  bond  sued  on  was  one  which  might  have  been  required 
by  the  Decatur  Circuit  Court,  and  hence  its  execution  with- 
out an  order  of  that  court  can  not  be  urged  against  its 
validity.  The  third  paragraph  of  the  answer  of  Thompson 
and  Han*is  was  therefore  manifestly  bad  upon  demurrer. 

In  the  absence  of  an  order  from  the  proper  court  author- 
izing him  to  do  so,  the  investment  by  Tucker  of  a  portion 
of  the  funds  in  his  hands  in  the  stock  of  the  Greensburgh 
Limestone  Company  constituted  an  abuse  of  his  discretion- 
ary control  over  that  portion  of  such  funds  and  involved  a 
breach  of  his  duty  as  trustee  under  the  policy  of  insurance. 

The  facts  set  up  by  Tucker  in  his  defence  showed  that 
company  to  be  only  a  private  corporation,  organized  as  an 
ordinaiy  business  enteq>rise,  and  subject  to  all  the  usual 
vicissitudes  incident  to  the  prosecution  of  merely  private 
business.  An  investment  in  the  stock  of  such  a  corporatioi> 
placed  the  money  put  into  it  beyond  the  personal  control  of 
Tucker,  and  in  a  condition  from  which  no  return  of  the  prin- 
cipal sum  could  have  been  reasonably  expected  without  the 
hazard  of  a  sale  of  the  stock,  and  of  a  loss  which  might 
result  from  such  a  sale. 
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An  investment  in  such  corporate  stock  was  also  nothing 
niore  than  an  investment  in  a  mere  personal  security  of  a 
necessarily  fluctuating  and  uncertain  character,  and  such  an 
investment,  when  not  made  under  the  direction  of  some 
competent  authority,  constitutes  a  well  recognized  violation 
of  duty  on  the  part  of  a  trustee.  King  v.  Talbot ^  40  N.  Y. 
76  ;  Allen  v.  Qaillard,  1  S.  C.  (Rich.  N.  S.)  279  ;  13  Am. 
Law  Reg.  N.  S.  201 ;  Hill  on  Trustees,  marginal  p^e  369  ; 
Perry  on  Trusts,  407,  sees.  552,  553. 

There  was  consequently  no  error  in  sustaining  the  de- 
murrer to  the  separate  answer  of  Tucker,  as  that  answer  did 
not  claim  that  the  investment  set  up  in  defence  was  made 
under  any  order  of  court  or  other  ejcpress  authority. 

The  judgment  is  affirmed,  with  costs. 


No.  7802. 
Heritage  v.  Hedges  et  al. 

'BABTiJXm •-Judgment  for  Benefit  of  ChUd.— The  purpose  of  the  statute 
regulating  prosecutions  in  bastardy  cases  is  to  secure  from  the  putative 
father  the  maintenance  of  the  bastard  child,  and  not  to  furnish  money 
to  th4  mother  for  her  own  use. 

Same.— fl^iwrdian.— Where,  upon  the  oi-der  of  a  proper  court,  a  bastard 
chUd  has,  for  cause,  been  talten  from  the  care  and  custody  of  the 
mother,  and  a  guardian  appointed,  the  latter  lias  a  right  to  the  money 
recovered  from  the  putative  father,  for  the  benefit  of  the  chUd,  upon 
the  judgment  rendered  against  him  in  the  bastardy  proceedings. 

8Aasx.^A88ignment  of  Judgment  by  Mother.— When  a  bastard  child  has 
been  legally  talcen  from  the  custody  of  the  mother,  and  a  guardian  ap- 
pointed, the  mother  can  not  assign  the  judgment  rendered  in  her  t&yor 
for  the  benefit  of  the  child,  against  the  putative  father,  as  collateral 
security  for  her  own  individual  debt. . 
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SAME.—Bemoval  of  Child  from  Custody  of  Moiher.—CoUateral  AUaok.— 
An  order  of  court  removing  a  bastard  child  from  the  custody  of  the 
mother,  and  appointing  a  guardian,  can  not  be  attacked  collaterally 
by  the  assignee  of  the  mother,  in  an  action  to  obtain  possession  of 
money  paid  into  court  by  the  putative  father  upon  the  judgment  in 
the  bastardy  proceedings. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner  and  J,  M.  Morris^  for  appellant. 
J.  M.  Brown^  for  appellees. 

Elliott,  J. — One  Fannie  Brosins,  as  relatrix,  instituted 
proceedings  under  the  statute  regulating  prosecutions  in 
cases  of  bastardy,  against  one  William  Murray,  and  recovered 
judgment.  The  court  directed  that  the  judgment  should  be 
paid  in  instalments.  Three  instalments  were  paid  to  the 
relatrix.  The  fourth,  of  one  hundred  dollars,  was  paid  to 
John  S.  Hedges,  here  one  of  the  appellees,  who  was  then 
clerk  of  the  court  wherein  the  judgment  was  rendered.  The 
appellant  claimed  this  money  by  virtue  of  an  assignment  of 
the  judgment  executed  to  him  by  the  relatrix,  Fannie  Bro- 
suis.  Wallace  Brosins,  one  of  the  appellees,  also  laid  claim 
to  the  money,  basing  his  claim  upon  the  ground  that  he  was 
the  guardian  of  the  bastard  child,  and  that  it  had  been 
abandoned  by  its  mother.  The  clerk  declined  to  pay  the 
money  to  either  of  the  claimants,  whereupon  the  appellant 
brought  this  action  against  the  clerk.  An  interpleader  was 
filed  by  the  appellee  Hedges,  and  Brosins,  now  his  co-appel- 
lee, was  brought  into  court.  The  clerk.  Hedges,  withdrew 
from  the  contest,  and  left  it  to  be  fought  out  by  Brosins  and 
Heritage,  and  the  former  prevailed. 

In  support  of  appellant's  claim,  the  judgment  and  assign- 
ment were  introduced  in  evidence,  and,  in  rebuttal,  the  ap- 
pellant also  gave  evidence  of  the  consideration  paid  by  him 
to  Fannie  Brosins.  To  sustain  the  theory  of  the  appellee, 
evidence  was  given  showing,  or  tending  to  show,  that  Bro- 
sins had  been  appointed  guardian  of  the  bastard  child ;  that. 
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before  and  after  his  appointment,  he  had  supported  and 
maintained  it ;  that  the  mother  had  virtually  abandoned  the 
child ;  and  that  it  had  been  left  to  the  custody  and  care  of 
the  appellee  Brosins.  The  appellant,  when  called  as  a  wit- 
ness, after  the  defendants  had  closed,  testified  that  he  sold 
Fannie  Brosins  furniture ;  that j  when  he  sold  her  the  furni- 
ture, she  told  him  it  was  for  her  sister-in-law;  that  the 
judgment  was  assigned  to  him  as  security,  and  that  he  knew 
at  the  time  that  the  judgment  was  rendered  for  the  support 
of  the  child  of  Fannie  Brosins. 

The  object  of  the  statute  regulating  prosecutions  in  bas- 
tardy cases  is,  not  to  make  compensation  to  the  mother,  nor 
to  furnish  her  with  money  for  her  own  use,  but  to  secure 
from  the  putative  father  the  support  and  maintenance  of  the 
bastard  child.  This  doctrine  is  well  stated  by  Worden,  J., 
in  BrighVs  AdmW  v.  Sexton^  18  Ind.  186.  It  was  there 
said:  **The  money  recovered  in  a  bastardy  prosecution  is 
intended  for  the  maintenance  of  the  child  ;  and  the  person 
who  has  the  legal  custody  of,  and  who  maintains  the  child,  is 
entitled  to  it."  In  Marlett  v.  Wilson's  Ex'r,  30  Ind.  240,  it 
was  held  that  an  obligation  executed  to  the  putative  father 
for  the  maintenance  of  the  child  accrued  to  the  exclusive 
benefit  of  the  child.  The  same  general  doctrine  is  declared 
in  Decker  Y.  The  State,  ex  rel.y  53  Ind.  552.  There  is  noth- 
ing in  Young  v.  Hie  State y  ex  rel.yb^  Ind.  536,  which  conflicts 
with  the  doctrine  of  the  foiiner  cases ;  but,  if  there  was,  we 
should  have  no  hesitation  in  declaring  it  to  be  erroneous. 
In  the  case  last  cited,  the  mother  was,  by  a  voluntary  under- 
taking upon  the  part  of  a  third  person,  relieved  from  the 
support  of  the  child,  and  it  was  held  that  she  had  no  right  to 
thereafter  enforce  the  judgment  against  the  putative  father. 
It  is  very  plain  that  the  present  is  a  very  different  case,  for 
here  the  guardian  of  the  child  is  asking  that  the  money  due 
upon  the  judgment  shall  be  applied  to  its  maintenance.  The 
effort  of  the  appellee  is  not  to  secure  the  money  for  his 
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own  use,  but  to  seeare  it  for  the  exclusive  benefit  of  his 
ward. 

The  evidence  shows  that  the  child  was  rightly  taken  from 
tbe  mother,  and  placed  in  the  custody  of  a  guardian.  It  was 
highly  proper  to  remove  the  child  from  the  custody  of  a 
mother,  whose  unchaste  and  impure  conduct  would  have 
exerted  an  evil  influence  upon  the  life  and  character  of  her 
child.  The  child  was  none  the  less  entitled  to  this  pK)tec- 
tion  because  bom  out  of  wedlock.  The  parents  may  have 
been  sinners,  but  the  child  was  blameless.  But  whether  the 
court  did  right  or  wrong  in  appointing  a  guardian  can  not 
be  contested  by  the  appellant  in  this  collateral  proceeding ; 
he  must,  if  he  would  litigate  that  question,  adopt  a  different 
mode  of  procedure. 

We  need  not  in  this  case  decide  whether  the  mother  has 
general  power  to  assigii  a  judgment  rendered  in  her  favor 
in  the  bastardy  prosecution.  It  is  sufficient  to  here  decide 
that,  upon  the  facts  shown  in  the  present  action,  she  had  no 
such  right.  She  could  not,  under  the  circumstances  devel- 
oped by  the  evidence,  assign  the  judgment  as  collateral 
security  for  her  own  individual  debt,  and  thus  deprive  the 
child  of  the  means  provided  for  its  maintenance. 

Some  minor  questions  are  discussed,  but  as  they  are  not 
in  themselves  interesting  or  important,  and  as  they  exert  no 
controlling  influence  upon  the  caise,  we  dismiss  them  without 
further  mention. 

Judgment  affirmed. 


No.  7696. 
Beck  v.  The  State. 


Attachmknt  for  Contempt.—^  Quasi  Clvd  Proceeding. --NoUte  of  Ap- 
peal.— A  proceeding  against  a  party,  requiring  him  to  show  cause  why 
he  should  not  be  attached  for  contempt  for  an  alleged  violation  of  an 
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order  in  a  civil  action,  Is  a  guoH  civil  proceeding;  and,  where  an  ap- 
peal is  taken  from  a  judgment  therein  to  the  Supreme  Court,  the  notice 
and  service  thereof  are  sufficient,  when  there  is  enough  substance  about 
either  to  inform  the  paity  notified  that  an  appeal  has  been  taken. 

Same. — Appeal.—Appearance.—Waiver  of  Insufficient  Notice. — When  an  ap- 
peal is  taken  to  the  Supreme  Court  from  the  judgment  of  the.  court  be- 
low, aflSxin^  a  penalty  for  contempt  of  court,  and  the  State's  attorney 
appears  in  the  cause  and  joins  in  error,  such  appearance  and  joinder 
must  be  taken  as  a  waiver  of  all  objections  to  the  sufficiency  of  the* 
notice  of  appeal,  and  the  service  thei'eof  by  the  attorney  for  the  State. 

IdiBCOBiy,— Affidavits,— Bill  of  Exceptions.— Practice.— An  alleged  error  in, 
overruling  a  motion  to  quash  the  affidavits  and  oi*der  to  show  cause,  in. 
a  proceeding  against  a  party  for  contempt,  will  not  be  cousldei*ed  by 
the  Supreme  Court  unless  the  affidavits  ai-e  made  part  of  the  record  by. 
a  bill  of  exceptions,  or  order  of  court. 

^RACTiCK.— Defective  Record,— Presumptions.— Ynaere.  under  an  assign- 
ment of  error,  that  the  court  erred  in  oveiruliiig  a  motion  for  a  new 
trial,  the  evidence  is  not  in  the  transcript,  and  the  record  fails  to  show 
tiiat  the  court  erred  in  its  ruling,  it  will  be  presumed  that  such  deci- 
sion was  right. 

From  the  Allen  Circuit  Court. 

J.  Q.  Stratton  and  /.  Strattoriy  for  appellee. 
D.P.  Baldmiiy  Attorney  General,  J.  F.  MoirtsonyTrose-- 
cuting  Attorney,  and  W.  W.  Thornton^  for  the  State. 

HowK,  J.— On  the  12th  day  of  Februaiy,  1878,  one  Wil- 
liam  H.  Myers  filed  in  the  Allen  Civil  Circuit  Court  hi» 
complaint,  duly  verified;  against  the  Allen  County  Medical 
Society  and  the  said  Joseph  R.  Beck,  as  the  defendants  in  a 
civil  action.  In  said  complaint  the  said  Myers  alleged,  inter 
aliay  that  he  was,  and  had  been  for  more  than  fifteen  years,, 
a  practicing  physician  in  the  city  of  Fort  Wajnie,  and  was 
then,  and  for  four  years  past  had  been,  a  member  in  good 
standing  of  the  said  Allen  County  Medical  Society ;  that  the 
said  Joseph  R.  Beck  had  entered  into  a  conspiracy  with 
certain  named  persons,  and  with  certain  other  persons,  whose* 
names  were  stated  to  be  unknown  to  said  Myers,  to  injure* 
him,  said  Myers,  and  destroy  his  reputation  as  a  physician,, 
and  to  dismiss  him  from  membership  in  said  medical  society ». 
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and  to  injure  and  desti-oy  his  character  and  reputation  as  a 
physician  in  the  State  and  National  Medical  Association ; 
that  his  dismissal  from  said  Allen  County  Medical  Society 
Avould  cause  his  dismissal  from  the  state  and  national  associ- 
ations, and  work  irreparable  injury  to  said  Myers  in  his 
character  and  business  as  a  physician  ;  that,  in  pursuance  of 
said  conspiracy,  the  said  Beck  had  caused  certain  charges 
,  and  specifications  to  be  served  on  said  Myers,  and  a  notice 
that  he  would  be  tried  thereon  on  a  day  named  and  at  a  spe- 
cific hour,  in  and  by  the  said  Allen  County  Medical  Society  ; 
that  the  said  Beck  and  the  persons  named,  with  whom  he 
had  conspired,  were  all  members  of  said  society,  and  would 
probably  constitute  a  majority  of  all  the  members  present  at 
the  time  designated  for  said^  trial  of  said  Myers,  and  that 
they  had  each  and  all  prejudged  his  cause,  and  would,  as  he 
was  informed  and  believed,  each  and  all  vote  for  his  expul- 
sion from  said  society,  without  regard  to  the  evidence  that 
might  be  adduced  on  said  trial ;  that  said  charges  and  speci- 
fications were  a  sham  and  utterly  frivolous,  and  only  intended 
as  a  pretext  to  enable  said  persons  to  cany  out  their  said 
conspiracjs  and,  as  he  believed,  would  result  in  his  dismissal 
or  expulsion  without  regard  to  facts  or  evidence,  or  the 
legality  of  the  same,  under  the  code  of  ethics  of  said  society, 
etc.     Wherefore,  etc. 

Upon  the  filing  of  said  verified  complaint  and  the  proi)er 
undertaking,  the  court  in  term  time  made  an  order,  pursu- 
ant to  the  prayer  of  said  complaint,  enjoining  and  restrain- 
ing the  said  Allen  County  Medical  Society  and  Joseph  R. 
Beck,  and  each  of  them,  and  their  officers  and  agents,  from 
all  further  proceedings  upon  the  said  charges  and  specifica- 
tions preferred  by  said  Beck  against  the  said  Myers,  before 
the  said  society,  until  the  22d  day  of  February,  1878.  Af- 
terward, on  the  15th  day  of  Februaiy,  1878,  it  was  shown 
to  the  court,  by  the  sheriff's  return  to  said  restraining  order 
and  the  affidavit  of  said  Myers,  that  the  said  Beck  and  di- 


NOVEMBER  TERM,  1880.  253: 

Beck  V.  The  State. 

vers  other  members  of  said  society,  Mrith  notice  of  said  or- 
der and  in  violation  thereof,  had  proceeded  with  the  trial  of 
said  Myers  upon  the  said  charges  and  specifications,  so  pre*- 
ferred  against  him  by  the  said  Beck  before  the  said  society. 
Thereupon,  on  motion  of  said  Myers,  it  was  further  ordei^ed 
by  the  court  that  the  said  Beck  and  the  other  named  mem- 
bers of  said  society  should  show  cause  to  said' court,  on  the 
16th  day  of  February,  1878,  at  9  o'clock  a.  m.,  why  they 
should  not  be  attached  and  punished  as  for  a  contempt  of 
the  court  for  their  said  violation  of  said  restraining  order. 

All  of  the  persons  named  in  the  said  last  order  of  the 
court,  except  the  said  Joseph  R.  Beck,  afterward  showed 
cause,  to  the  satisfaction  of  the  court,  why  they  should  not 
be  punished  as  for  a  contempt  for  their  participation  in  the* 
violation  of  the  aforesaid  restraining  order,  and  were  dis- 
charged from  the  attachment.  The  court  found  that  the- 
said  Beck  was  guilty  of  a  contempt  of  the  court,  in  his  vio- 
lation of  the  terms  of  said  restraining  order,  and  assessed" 
against  him,  as  a  penalty  therefor,  a  fine  in  the  sum  of 
twenty-five  dollars ;  and  his  motion  for  a  new  trial  having* 
been  overruled,  and  his  exception  entered  to  this  ruling,  the 
court  rendered  judgment  against  him  for  said  fine  and  costs,, 
and  from  this  judgment  this  appeal  is  prosecuted. 

The  attorneys  for  the  State  have  moved  this  court  to 
dismiss  this  appeal  for  the  reason  that  the  notices  of  the 
appeal,  which  were  served  on  the  clerk  and  prosecuting, 
attorney  of  the  court  below,  and  upon  the  plaintiff,  Myers,  in 
the  civil  action  wherein  this  case  originated,  were  not  enti- 
tled in  the  same  names  as  this  appeal  is  entitled  in  the  appel- 
lant's assignment  of  errors.  If  it  could  be  said  that  the 
case  at  bar  was,  in  any  strict  sense,  a  state  prosecution,  within 
the  meaning  of  the  criminal  code  of  this  State,  the  sufficiency 
of  the  notices  of  appeal  might  well  be  doubted.  In  appeals 
to  this  court  in  criminal  cases,  the  provisions  of  section 
152  of  the  criminal  code  must  be  complied  with,  and  the 
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notices  of  such  appeals  must  be  served  in  the  manner,  upon 
the  officei's  and  within  the  time  therein  provided  for.  2  R. 
S.  1876,  p.  411.  These  statutory  notices  constitute  an  ap- 
peal in  criminal  cases ;  and  in  such  cases  there  might  be 
some  reason  for  holding  that  the  notices  should  be  entitled 
as  the  case  is  entitled  in  which  the  appeal  is  sought  to  be 
taken.  McLaughlin  v.  Ttie  State,  66  Ind.  193 ;  Buell  v. 
T/ie  State,  69  Ind.  125. 

But  the  case  uow  before  us  is  not  a  criminal  action  nor  a 
state  prosecution,  within  the  meaning  of  those  expressions  as 
used  in  the  statute.  As  shown  by  our  statement  of  the  case. 
It  is  a  proceeding  against  the  appellant  and  divers  other  per- 
sons, having  its  origin  in  a  civil  action  then  pending  in  the 
Civil  Circuit  Court  of  Allen  county,  requiring  him  and  them 
to  show  cause  before  said  court  why  he  and  they  should  not 
be  attached  as  for  a  contempt  for  an  alleged  violation  of  a 
restraining  order,  previously  made  and  entered  in  said  civil 
action.  Such  a  proceeding  is  sui  geneiHsj  authorized  by  law, 
not  for  the  punishment  of  crimes  or  misdemeanors,  or  for 
the  preservation  of  the  peace,  or  for  the  protection  of  the 
citizen  from  injury  by  violence,  as  is  a  criminal  action  or  a 
state  prosecution ;  but  it'  is  authorized  as  a  shield  and  pro- 
tection to  the  dignity  and  good  order  of  the  courts,  and  to 
<jnable  them  to  enforce  their  lawful  orders  and  to  discharge, 
without  hindrance  or  obstruction,  the  high  public  duties  which 
they  are  required  by  law  to  perform.  Tlie  State  v.  Newton, 
'62  Ind.  517. 

Such  a  proceeding,  instituted  for  such  a  purpose,  in  aid  of 
a  civil  action,  may  fairly  be  said  to  be  a  quasi  civil  proceed- 
ing; and  in  a  civil  proceeding  the  notices  and  the  service 
thereof,  under  section  37  of  the  code,  must  be  adjudged 
sufficient  where,  as  in  this  case,  there  was  enough  substance 
about  either  to  inform  the  parties  notified,  that  an  appeal  had 
been  taken  to  this  court.  2  R.  S.  1876,  p.  49.  Wc  think, 
therefore,  that  the  State's  motion  to  dismiss  this  appeal  must 
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be  overruled.  Besides,  the  record  discloses  the  fact  that,  on 
the  26th  day  of  February,  1879,  the  State's  attorney  ap- 
peared In  this  court,  and,  without  any  objection  to  the  suffi- 
ciency of  the  notices,  joined  in  error  in  this  cause.  This 
must  be  taken,  we  think,  as  a  waiver  of  all  objections  to  the 
sufficiency  of  the  notices  and  the  service  thereof,  by  the  at- 
torneys for  the  State.  The  Peoples  Savings  Bank  v.  Fin- 
ney, 63  Ind.  460 ;  Ridenmr  v.  Beehman,  68  Ind.  236.  The 
State's  motion  to  dismiss  the  appeal  was  not  made  until  the 
15th  day  of  December,  1880,  nearly  two  years  after  the  State's 
joinder  in  error.  Clearly,  therefore,  the  motion  came  too  late. 
The  following  decisions  of  the  circuit  court  are  assigned 
here  as  errors  by  appellant : 

1.  In  overruling  his  demurrer  to  the  appellee's  complaint 
for  a  writ  of  attachment  against  him  ; 

2.  In  overruling  his  motion  to  quash  the  complaint  and 
writ  of  the  court  against  him  to  show  cause  why  he  was  not 
in  contempt  of  the  court,  and  should  not  be  attached  there- 
for; 

3.  In  overruling  his  motion  to  be  discharged  from  the 
rule  of  the  court  to  show  cause  why  he  should  not  be  at- 
tached for  contempt,  upon  his  affidavit  purging  himself  of 
any  contempt  of  said  court,  and  in  hearing  oral  proof  there- 
on over  his  objections  and  exceptions  ;  and, 

4.  In  overruling  his  motion  for  a  new  trial. 

We  have  not  found  in  the  record  of  this  cause  what  is 
called  in  the  first  alleged  error  *'the  appellee's  complaint," 
nor  have  we  been  able  to  find  any  demurrer,  'on  the  part  of 
the  appellant,  to  ''the  appellee's  complaint."  It  is  certain 
that  the  transcript  of  the  record  now  before  us  does  not  con- 
tain any  complaint  by  or  in  the  name  or  on  the  behalf  of 
the  State  of  Indiana,  the  only  appellee  in  this  cause 
in  this  court;  nor  does  it  contain  any  demurrer,  on  the 
appellant's  part,  to  any  such  complaint.  There  are  two 
complaints  in  the  transcript,  one  of  which  is  the  complaint 
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of  William  H.  Myers,  in  a  civil  action,  against  The  Allen 
County  Medical  Society  and  Joseph  R.  Beck,  for  an  injunc- 
tion, and  the  other  is  called,  in  the  proceedings  of  the  court 
in  that  action,  the  plaintiff's  «* additional  and  supplemental 
complaint."  There  is  only  one  demurrer  set  out  in  the  rec- 
ord, and  that  is  the  demurrer  of  the  defendants  to  the  **plain- 
tiff's  complaint  and  affidavits,"  in  the  case  entitled  William 
H.  Myers  v.  The  Allen  County  Medical  Society  and  Joseph 
R.  Beck.  This  is  not  an  appeal  in  the  civil  action,  and,  so 
far  as  we  are  advised,  no  appeal  has  yet  been  taken  therein 
to  this  court.  There  is  nothing  in  the  transcript  before  us 
to  indicate  that  the  case  had  beto  disposed  of,  in  any  man- 
ner, at  the  time  this  appeal  was  taken. 

The  demurrer  above  referred  to  was  overruled  by  the 
court,  but  it  is  certain,  we  thinks,  that  the  ruling  on  that  de- 
murrer has  not  been  assigned  as  error  by  the  appellant  in 
this  court.  We  are  constrained  to  say  that  the  first  alleged 
error  is  not  to  be  found  in  the  transcript  of  this  cause,  as 
neither  the  complaint,  nor  the  demurrer,  nor  the  ruling  of 
the  court,  mentioned  in  said  first  error,  can  be  found  in  any 
part  of  the  transcript. 

2.  The  second  error  assigned  is,  that  **the  court  erred 
in  overruling  the  appellant's  motion  to  quash  the  complaint 
and  writ  of  the  court,"  etc.  There  is  no  such  motion  as 
the  one  mentioned  in  this  alleged  error  to  be  found  in  the 
transcript.  There  is  a  joint  motion  of  the  Allen  County 
Medical  Society  and  Joseph  R.  Beck,  ''to  quash  the  affida- 
vits and  order  to  show  cause,"  etc.,  copied  into  the  record, 
and  it  is  probable  that  this  joint  motion  is  the  one  referred 
to  in  the  second  supposed  error.  We  are  of  the  opinion, 
however,  that  the  error  assigned  was  not  sufficient  to  call  in 
question  here  the  ruling  of  the  trial  court  upon  the  motion 
actually  made,  and  especially  so  as  the  affidavits  in  question, 
which  the  appellant  moved  to  quash,  were  not  made  a  part 
of  the  record  of  this  cause,  either  by  a  bill  of  exceptions  or 
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by  an  order  of  the  court.  The  act  of  the  clerk  in  copying 
these  affidavits  did  not  make  them  a  part  of  the  record,  and 
as  they  were  not  brought  into  the  record  in  any  proper  or  le- 
gal mode,  of  course  they  could  not  be  considered,  even  if 
die  error  assigned  had  fairly  presented  the  ruling  of  the 
court  on  the  appellant's  motion  to  quash  them,  and  the  ques- 
tion of  their  sufficiency.  It  is  well  settled  by  the  decisions 
of  this  court,  that  such  affidavits  could  only  be  made  a  part 
of  the  i-ecord,  either  by  a  bill  of  exceptions  or  by  an  order 
of  the  court.  Kimball  v.  LoomiSj  62  Ind.  201 ;  Fryberger 
V.  Perkim,  66  Ind.  19 ;  Heath  v.  Westy  68  Ind.  548. 

3.  What  we  have  said  in  relation  to  the  second  error  is 
equally  applicable  to  the  third  error  assigned  by  the  appel- 
lant. The  affidavit  referred  to  in  the  third  error  was  not 
made  part  of  the  record,  in  either  of  the  modes  prescribed 
by  law.  The  error  complained  of,  therefore,  is  not  prop- 
erly shown  by  the  record,  and  presents  no  question  for  the 
decision  of  this  court. 

4.  The  record  fails  to  show,  in  any  manner,  that  the  court 
erred  in  overiniling  the  appellant's  motion  for  a  new  trial. 
The  evidence  is  not  in  the  transcript,  and  the  supposed 
causes  for  a  new  trial  are  none  of  them  shown  to  be  true,  in 
any  proper  or  legal  manner.  We  can  not  say,  from  the 
record  before  us,  that  the  rulings  complained  of  were  erro- 
neous ;  and,  in  such  cases,  the  trial  court  is  entitled  to  ev- 
ery fair  and  legal  presumption  in  favor  of  its  decisions. 
Myers  v.  Murphy ^  60  Ind.  282.  The  necessity  of  any  mo- 
tion for  a  new  trial,  in  such  a  case  as  this,  is  a  question  not 
now  before  us,  and  is  not  decided. 

We  find  no  error  in  the  record  which  would  authorize  a 
reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
Vol.  72.— 17 
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|i54  808  Truman  et  al.  v.  Scott. 

•SuPBEMB  OoXTRT.—Practice.^AppecU. — Co-Parties,— Notice. — On  appeal 
to  the  Supreme  Court  by  a  part  only  of  several  co-parties,  the  record 
showed  that  all  the  other  paities  signed  an  acknowledgment  of  the 
•service  of  notice  of  the  appeal  and  declination  to  join  therein,  except  one 
Who  separately  filed  a  refusal  to  join  in  the  appeal. 

Held,  that  all  the  parties  were  properly  before  the  Supreme  Court. 

Same. — Submission. — Waiver. — Dismissal. — Assignment  of  Errors. — ^Where 
a  party  joins  in  an  agreement  to  submit  a  cause,  made  and  filed  after 
the  transcript  was  filed  with  the  assignment  of  errors  endorsed  there- 
on, he  waives  his  right  to  ask  for  a  dismissal  thereof,  because  the 
names  of  the  parties  therein  are  not  set  out  in  full  in  such  assignment. 

Pleading. — Complaint  to  have  Satisfaction  of  Mortgage  set  Aside. — As  to 
sufficiency  of  complaint,  see  opinion. 

-Deposition. — Objection  to. — When  Made.— At  the  trial  of  a  cause  a  dep- 
•osition  offered  in  evidence  was  objected  to  for  the  first  time,  on  the 
.ground  that  it  was  written  by  the  attorney  of  the  party  offering  it  in 
his  office  in  this  State,  and  not  in  the  State  of  Ohio,  where  it  purported 
to  have  been  taken,  and  proffered  proof  in  support  thereof. 

Held,  that  the  objection  thereto,  under  the  first  clause  of  section  266  of  the 
code,  could  not  be  made  after  the  commencement  of  the  trial. 

Same. — Statute  Construed.—The  second  clause  of  said  section  has  refer- 
ence to  cases  where,  in  the  progress  thereof,  there  appears  in  the 
evidence  adduced  on  the  issues  some  reason  for  suppressing  the  depo- 
sition which  is  not  disclosed  in  the  deposition  itself,  but  does  not 
authorize  the  introduction  of  evidence  outside  of  the  issues  for  the  pur- 
pose of  showing  the  invalidity  of  the  deposition,  though  it  be  on 
■gronadB  not  apparent  in  the  deposition.  Such  an  issue  must  be  ten- 
dered and  disposed  of  before  the  trial  begins. 

Supreme  Coukt.— Weight  of  Evidence.—The  Supreme  Court  will  not  set 
aside  a  verdict  when  there  was  competent  evidence  adduced  tending  to 
support  it  in  all  essential  respects. 

From  the  Kosciusko  Circuit  Court. 

J.  H.  Carpentei',  J.  W.   Cooky  J.  M.    Collins^  J.  W. 
A^dair  and  J.  S.  CoUviSy  for  appellants. 

iC.Clemans  Q,nd  A.  C.  Glemans^  for  appellee. 

Woods,  J. — ^The  counsel  for  the  appellee  have  filed  a  supple- 
mental brief,  in  which  it  is  claimed  that  the  judgment  should 
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be  affirmed  or  the  appeal  dismissed  for  the  reasons :  1st. 
There  are  no  sufficient  errors  assigned ;  2d.  The  names 
of  all  who  were  defendants  in  the  circuit  court  are  not  set 
out  in  the  assignment  of  erroi-s,  as  required  by  rule  number 
one  of  this  court ;  3d.  A  finaV  judgment  was  rendered  against 
John  H.  Truman,  Jeremiah  Zaitman,  Charles  F.  Marchant, 
Malinda  Truman,  and  others,  while  none  have  appealed  or 
assigned  errors  but  John  H.  Truman,  and  a  final  decision 
•can  not  be  made  in  this  court,  as  all  the  parties  are  not 
before  the  court.  The  record  shows  that  the  defendants 
John  H.  Truman,  Charles  F.  Marchant  and  Jeremiah  W. 
Zartman  served  notice  of  appeal  on  all  of  their  co-defendants, 
who  all  signed  a  written  acknowledgment  of  service  of  the 
notice  and  declination  to  join  in  the  appeal,  except  Samuel 
Scott,  who  has  filed  a  separate  refusal  to  join  in  the  appeal. 
The  paities  are  therefore  all  properly  before  this  court.  The 
appellee  has  waived  her  right  to  move  for  a  dismissal  on 
account  of  the  names  not  being  set  out  in  full  in  the  assign- 
ment of  eiTors,  by  joining  in  an  agreement  for  submission, 
made  and  filed  after  the  transcript  had  been  filed  with  the 
assignment  of  errors  endorsed  thereon.  Tlie  Peoples  SaV" 
ings  Banky  etc.,  v.  Finney y  63  Ind.  460;  Ridenour  v. 
Beekman,  68  Ind.  236. 

The  errors  well  assigned  are,  (1)  that  the  court  erred  in 
overruling  the  appellants'  demurrer  to  the  complaint;  (2) 
the  court  erred  in  overruling  the  appellants'  motion  for  a 
new  trial. 

The  demurrer  to  the  complaint  was  uj^on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  as  to  said  defendants  Truman,  Zartman  and  Marchant, 
or  either  of  them. 

The  following  is  a  substantial  summary  of  the  material 
averments  of  the  complaint : 

That  the  plaintiff  Phebe  Scott  is,  and  for  twenty-five  years 
has  been,  the  wife  of  the  defendant  Samuel  Scott ;  that,  on 
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the  2l8t  day  of  April,  1865,  said  Samuel  puix'nased  an 
eighty-acre  tract  of  land  in  Whitley  county,  Indiana,  for  the 
sum  of  $2,000,  of  which  the  plaintiff  paid  $1,000,  and  it 
was  agreed  between  her  and  said  Samuel  that  the  deed  was 
to  be  made  to  her,  but  the  same  was  made  to  said  Samuel, 
by  mistake  and  inadvertence  ;  that  it  was  always  undei-stood 
and  agi'eed  between  her  and  said  Samuel,  that  she  had  an  in- 
terest of  $1,000  in  said  real  estate ;  that,  on  the  10th  day 
of  September^  1873,  said  Samuel  sold  said  land  to  the  de- 
fendant John  H.  Truman,  by  deed  of  conveyance,  for  $3,- 
200,  of  which  $2,200  was  paid  to  said  Samuel  in  trade,  and 
for  the  remainder  ten  notes;  of  that  date,  of  said  John  Tru- 
man were  given  for  $100  each,  payable  one  each  year  for 
ten  years  thereafter,  with  six  percent,  interest  from  date,  to 
secure  the  payment  of  which  said  Truman  and  his  wife,  Ma- 
linda,  made  a  mortgage  on  forty  acres  (described)  of  said 
land,  and  it  was  then  and  there  agreed  between  her,  said 
Samuel  and  said  Truman,  that  said  notes  and  mortgage 
should  be  made  payable  to  the  plaintiff  to  secure  the  $1,000 
which  she  had  paid  into  said  land ;  that  she  could  not  read  or 
write,  and  relied  on  them  to  have  the  notes  and  mortgage- 
made  in  her  name,  and  was  then  misled  by  them,  and,  by 
mutual  mistake  and  inadvertence  of  the  parties,  the  said 
notes  and  mortgage  were  made  payable  to  said  Samuel 
Scott,  but  were  then  well  understood  and  agreed  between 
the  parties  to  be  her  property,  and  were  then  delivered  to 
her  by  said  Samuel  Scott  and  John  H.  Truman  as  her  prop- 
erty, and  to  be  kept  by  her ;  that,  on  the  13th  day  of  De- 
cember, 1873,  she  caused  said  mortgage  to  be  duly  recorded  ; 
that,  on  the  12th  day  of  January,  1874,  said  Samuel  threat- 
ened to  kill  her,  and  to  injure,  beat  and  strike  her  and  made 
her  give  up  said  notes  and  mortgage,  and  said  John  H.  Tru- 
man threatened  to  sue  plaintiff,  and  persuaded  her  to  give- 
up  said  mortgage  and  the  notes,  and  through  fear  of  the 
threats  of  the  said  Samuel  Scott,  and  the  persuasion  and  the 
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tdemand  of  said  Truman,  she  gave  up  said  notes  and  mort- 
gage to  said  Samuel,  who  paid  her  nothing  therefor,  but 
look  them  by  force  and  abuse,  and  did  then  and  there  de- 
liver them  to  said  Truman,  without  any  consideration,  said 
Truman  having  full  knowledge  that  she  was  the  owner  thereof ; 
that,  on  the  13th  day  of  January,  1874,  said  Samuel,  by  the 
advice  and  procurement  of  said  Truman,  for  the  purpose  of 
defrauding  the  plaintiff  and  defeating  her  title  to  the  notes 
and  mortgage,  and  without  her  consent  or  authority,  entered 
full  satisfaction  of  record  thereof,  in  Whitley  county.  Copies 
of  the  notes  and  mortgage  are  here  given  in  the  body  of  the 
complaint,  which  proceeds  to  allege,  that,  on  the  17th  day 
of  December,  1873,  said  Truman  made  a  mortgage  on  said 
real  estate,  and  also  upon  the  other  part  of  said  eighty-acre 
tract  of  land,  to  said  Marchant,  to  secure  the  sum  of  $1,000, 
which  mortgage  was.  recorded  January  9th,  1874  ;  that  the 
mortgage  held  by  the  defendants  Andrew  and  John  Q.  Ad- 
orns was  not  signed  by  the  plaintiff,  but  was  made  by  said 
Samuel,  husband  of  the  plaintiff ;  that  said  Samuel  is  insol- 
vent ;  that  the  other  defendants  have  judgment  or  mortgage 
liens,  which  are  junior  to  the  rights  and  claim  of  the  plain- 
tiff; that  said  defendants  had  notice  of  plaintiff's  rights 
when  they  acquired  their  respective  liens ;  that  plaintiff's 
said  notes  and  mortgage  are  in  part  due  and  wholly  un- 
paid. Wherefore  the  plaintiff  prays  that  said  entry  of  sat- 
isfaction be  set  aside,  that  she  have  judgment  for  the 
amount  due  on  said  notes,  a  decree  of  foreclosure  of  said 
mortgage,  etc. 

Counsel  for  the  appellants  have  pointed  out  no  specific 
objection  to  this  complaint,  nor  named  any  particular  in 
which  it  is  claimed  to  be  defective.  We  have  discovered  no 
defect. 

The  causes  assigned  for  a  new  tnal  are,  in  substance,  the 
following : 
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1st.  Because  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

2d.  Because  the  court  erred  in  refusing  to  suppress  the 
deposition  of  Elizabeth  Orahood,  and  in  refusing  to  permit 
the  defendants  to  prove  that  said  deposition  was  all,  includ- 
ing the  certificate  thereto,  written  by  Commodore  Clemans, 
the  plaintiif 's  attorney,  at  his  law  office  in  the  town  of  Pierce- 
ton,  Kosciusko  county,  Indiana,  and  not  in  Newton,. Union 
county,  Ohio,  where  it  purports  to  have  been  taken,  and  per- 
mitted the  deposition  to  be  read  in  evidence. 

3d.  Because  of  misconduct  of  the  prevailing  party,  im 
this,  to  wit :  In  taking  what  purported  to  be  the  depositioa 
of  Elizabeth  Orahood,  taken  at  Newton,  Union  county,  Ohio^ 
before  W.  Atkinson,  a  notary  public,  when  in  truth  and  fact 
it  was  all  written,  including  notary's  certificate,  by  Commo- 
dore Clemans,  attorney  of  the  plaintiif,  in  his  office  in  Pierce- 
ton,  Indiana,  and  was  a  mere  ex  parte  affidavit,  but  was  filed 
in  the  cause  as  a  deposition  and  immediately  taken  from  the 
files  and  kept  oif  until  the  jury  was  sworn,  thereby  conceal- 
ing from  the  defendants  that  there  was  any  such  affidavit  or 
deposition  in  the  cause. 

In  support  of  this  motion,  the  defendants  filed  the  affida- 
vit of  James  H.  Carpenter  and  James  W.  Cook,  to  the  effect 
that  they  were  the  only  resident  attorneys  of  the  defendants ; 
that  said  paper  purporting  to  be  the  deposition,  etc.,  was  all 
written  by  said  Clemans,  attorney  of  the  plaintiff,  and,  as 
they  believe  and  allege,  was  ^tten  at  his  office  at  Pierceton, 
Indiana  ;  that  it  was  placed  on  the  file  and  published  when 
neither  of  the  affiants  was  present,  and  they  had  no  knowl- 
edge (thereof?)  ;  that  the  paper  was  taken  from  the  files  and 
kept  off  so  that  they  never  saw  it ;  and  they  believe  and 
allege  that  it  was  taken  at  once  from  the  files  and  kept  off" 
by  said  Clemans  until  the  jury  was  sworn  in  the  case.  And  als(> 
the  affidavit  of  James  S.  Collins,  to  the  effect  that  Carpen- 
ter and  Cook,  the  resident  attorneys,  had  charge  of  the  case ;. 
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that  he  had  no  knowledge  that  there  was  any  such  deposi- 
tion on  file ;  that  it  is  in  the  handwriting  of  said  Clemans  ; 
that  he,  Collins,  came  early  in  the  morning  into  the  court- 
room on  the  day  the  jury  was  impanelled  to  try  said  caae, 
so  as  to  look  at  the  papers,  and  said  Carpenter  &  Cook  and 
he  were  the  only  attorneys  engaged  in  said  cause  on  the 
trial,  thereof ;  that  he  was  advised  by  the  clerk  that  the 
plaintiff's  attorney  had  the  papers,  and  two  or  three  hours, 
afterward  said  attorney  came  into  court,  and  a  jury  was  at 
once  impaneUed,  and  the  first  knowledge  he  had  of  the  dep- 
osition was  when  plaintiff's  attorney  commenced  to  read  the 
same.  The  counter  affidavit  of  said  Clemans  was  filed  to  the 
effect  that  said  deposition  was  taken  at  Newton,  Union 
County,  Ohio,  by  S.  W.  Atkinson  on  August  24th,  1877,. 
under  and  by  direction  of  said  officer  as  a  notary  public,  and 
by  him  sealed  and  directed  to  the  clerk  of  the  court,  and 
was  filed  by  the  clerk  among  the  papers  of  the  case  August 
Slst,  1877,  and  on  September  24th,  1877,  in  open  court  at 
a  time  when  James  W.  Cook,  attorney  for  defendants,  was  in 
court,  was  published  and  opened  by  the  clerk ;  that  said  dep- 
osition with  all  the  papers  remained  on  file  in  open  court 
until  October  25th,  1877,  when  affiant  took  the  papers  and 
gave  a  receipt  therefor;  that  by  agreement  of  all  the 
parties,  on  October  16th,  1877,  the  case  was  set  down  for 
trial  on  October  26th,  1877  ;  that,  at  9  :30  o'clock  a,  m.  on 
said  day,  affiant  brought  all  the  papers  into  court  and  laid 
them  upon  the  table  at  which  he  and  said  James  S.  Collins 
sat  during  the  trial  of  the  case ;  that  Collins  had  full  and 
complete  access  to  all  of  said  papers,  including  the  deposi- 
tion, for  at  least  an  hour  before  the  jury  were  impanelled ; 
that  the  deposition  was  not  offered  in  evidence  until  all  the 
other  of  plaintiff's  evidence  was  offered,  and*  not  until  the 
closing  session  x)f  the  court  on  said  day,  when  the  first 
objection  was  made  by  defendants  ;  that  neither  the  plaintiff 
nor  her  attorney  concealed  or  attempted  to  conceal  said  dep- 
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ositioii  from  the  attorneys  of  the  defendant,  as  alleged  by 
them ;  that  they  had  ample  time  to  examine  the  same ; 
that  it  remained  on  the  files  of  the  court  for  fifty-five  days 
before  the  trial,  subject  to  their  inspection;  that  all  the 
points  made  against  said  deposition  appear  on  the  face  of  it, 
and  no  attempt  was  made  to  conceal  the  facts. 

Motion  for  new  trial  overruled  and  exception. 

The  certificate  of  the  notary  to  the  deposition  is  in  regu- 
lar form,  and  states  that  the  deposition  was  reduced  to  writ- 
ing by  the  notary.  This  fact  is  one  which  by  the  statute, 
section  257  of  the  code,  must  be  stated  in  the  certificate. 
It  is  not  claimed  that  the  signature  of  the  notary  or  the  im- 
pression of  his  official  seal  on  this  certificate  was  false.  The 
certificate,  therefore,  must  be  deemed  to  be  genuine.  By 
sections  265  and  266  of  the  code  it  is  provided  as  follows, 
viz. : 

**Sec.  265.  Objections  to  the  competency  of  a  deponent, 
or  to  the  propriety  of  any  questions  proposed  to  him  or  an- 
swers given  by  him,  may  be  made  at  the  time  of  taking  his 
deposition,  or  in  court,  whether  made  at  the  taking  of  the 
deposition  or  not. 

**Sec.  266.  All  objections  to  the  validity  of  any  deposi- 
tion, or  its  admissibility  in  evidence,  shall  be  made  before 
entering  on  the  trial,  not  afterwards.  But  any  deposition, 
after  the  commencement  of  the  trial,  may  be  suppressed  if 
any  matter  which  is  not  disclosed  in  the  deposition  appeal's 
which  is  sufficient  to  authorize  such  suppression." 

The  deposition  in  question  purports  to  have  been  taken  in 
pursuance  of  a  notice  whose  genuineness  is  not  questioned, 
service  of  which  the  attorneys  of  the  appellants  acknowl- 
edged in  writing.  It  was  marked  filed  by  the  clerk  August 
31st,  1877,  and  the  trial  was  had  the  next  October,  26th. 
When  it  was  offered  in  evidence,  and  not  before,  the  motion 
to  suppress  was  made,  because  it  was  written  by  plaintiff's 
attorney,  which  motion  the  court*  overruled,  remarking  that 
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the  deposition  was  in  the  handwriting  of  said  Clemans,  yet 
he  thought  it  was  apparent,  and  could  not  be  taken  advan- 
tage of  after  the  commencement  of  the  trial.  The  defend- 
ants then  moved  the  court  to  strike  out  the  paper  or 
deposition,  and  offered  to  prove  that  it  was  written  by 
Clemans  at  his  office  in  Pierceton,  and  not  at  the  office  of 
the  notary  at  Newton,  Ohio,  but  the  court  refused  to  hear 
the  proof. 

The  attack  was  clearly  upon  the  validity  of  the  deposition, 
and,  by  the  first  clause  of  section  266,  could  not  be  made 
after  the  commencement  of  the  trial.  The  second  clause  of 
that  section  has  no  application  to  the  question.  It  has 
reference  to  cases  where,  in  the  progress  of  a  trial,  there 
appears  in  the  evidence  adduced  on  the  issues  some  reason 
for  suppressing  the  deposition,  which  is  not  disclosed  in  the 
deposition  itself,  but  does  not  authorize  the  introduction  of 
evidence  outside  of  the  issues  for  the  purpose  of  showing 
the  invalidity  of  the  deposition,  though  it  be  on  grounds  not 
apparent  in  the  deposition.  If  counsel  or  parties  desire  to 
make  such  an  issue,  they  must  tender  it,  and  have  it  dis- 
posed of,  before  the  trial  begins.  The  statute  requires  that 
depositions  must  have  been  filed  at  least  one  day  before  the 
trial ;  they  can  not  be  taken  without  notice  to  the  adverse 
party,  and  no  attorney  who  exercises  reasonable  precautions 
can  be  forced  into  trial  without  ample  opportunity  to  know 
what  depositions  ai'e  in  the  case  and  entitled  to  be  read. 
For  nearly  two  months  in  this  case  there  was  such  opportu- 
nity with  reference  to  this  deposition.  If  this  deposition 
was  prepared,  as  charged,  and  sent  to  the  notary  ready  for 
the  signature  of  the  witness,  it  was  a  gross  and  reprehensi- 
ble breach  of  professional  duty,  but  the  appellants  are  not 
in  a  position  to  complain  of  it  as  a  ground  for  a  new  trial 
in  the  case. 

We  can  not  disturb  the  verdict  for  insufficiency  of  the  ev- 
idence.     There  is  some  evidence  tending  to  support  the 
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plaintiff's  alleged  ownership  of  the  notes  and  mortgage,  and 
her  claim  of  right  to  have  the  entry  of  satisfaction  set  aside, 
and,  this  done,  her  right  to  a  foreclosure  and  judgment  fol* 
lows  as  a  matter  of  course,  as  against  the  appellants,  who^ 
as  the  evidence  tends  to  show,  either  had  actual  or  record 
notice  of  her  claim.  The  evidence  is  by  no  means  satisfac- 
tory on  some  points,  and  it  may  have  been  proper  that  the 
judge  presiding  below  should  have  granted  a  new  trial.  But 
the  well  settled  rule  of  this  court  is  not  to  set  aside  a  verdict^ 
if  there  was  competent  evidence  adduced  tending  to  support 
it  in  all  essential  respects. 

We  consider  no  question  as  to  the  weight  or  preponder- 
ance of  evidence,  or  the  credibility  of  witnesses.  Such  con- 
siderations can  properly  be  urged  only  before  the  jury  on 
the  trial,  or  before  the  judge  who  presided,  on  a  motion  for 
a  new  trial.  On  this  subject  see  Christy  y.  Holmes^  57  Ind. 
314 ;  Bridgevoater  v.  Bridgewater^  62  Ind.  82. 

Judgment  affirmed,  with  costs. 


No.  7419. 

Gill,  AuDiroR,  v.  The  State,  ex  rel.  The  Board,  etc.,  op 
Ripley  County. 

Mandate.— P^€adiiifr.—-P>'ac<fc«.—-C<wc»  Modified,— -hn  alternative  ^Tit  of 
mandate,  when  issued,  ^vill  be  taken  as  in  the  nature  of  a  complaint  in 
the  cause,  and  must  show  not  only  what  is  claimed,  but  also,  in  itself 
or  in  connection  with  the  complaint,  petition  or  affidavit  on  which  it 
issued,  the  gi-ound  on  which  the  claim  is  made;  and  the  facts  stated 
must  be  sufHcient  in  law  to  entitle  the  party  to  the  writ.  The  Board, 
etc.y  of  Clark  Co.  v.  The  StaU,  ex  rel,,  Gl  Ind.  75;  and  The  Board,  etc.,  of 
Boone  Co,  v.  The  State,  ex  rel,,  61  Ind.  379,  modified  on  this  point. 

SAME,--Practiee. —Motion  to  Qtiash.— Where  a  general  motion  to  quash  a 
writ  of  mandate  has  been  overruled,  no  mere  tectinical  objections  to 
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the  writ  will  be  considered  on  appeal  to  the  Supreme  Court,  unless  it 
be  shown  that  such  objections  were  distinctly  raised  in  the  court  below. 
.  Same.— Pleading. — Demurrer  to  Complaint.— A  demurrer  to  a  complaint 
for  a  wiit  of  mandate  raises  the  question  of  the  sufficiency  of  the  facts- 
averred  in  the  complaint,  or  complaint  and  affidavit  combined,  but  can 
not  be  carried  to  the  writ,  unless  addressed  to  it  in  terms  or  by  impli- 
cation. 

Same. — Such  demurrer  admits  all  facts  which  are  properly  averred,  and 
no  question  can  be  raised  thereon  as  to  the  sufficiency  of  the  verification 
of  the  complaint. 

Fhactice.— Striking  out  Surplusage  in  Pleading.— The  Supreme  Court 
will  not  reverse  a  judgment  for  enor  of  the  court  below  in  refusing  to- 
strike  from  a  pleading  immaterial  matter  or  sui-plusage. 

Change  of  Yksur.— Costs  Paid  by  CouiUy  from  loMch  it  is  Taken.— Au^ 
ditor.— The  provision  of  the  statute  of  1873,  relating  to  the  payment  of 
expenses  of  changes  of  venue,  which  requires  the  auditor  of  the  county 
from  which  the  cliange  was  taken,  to  issue  his  waiTant  on  the  treasui*er 
of  the  same  county  for  the  amount  allowed  and  ceitifled  by  the  court 
trying  the  cause,  is  mandatory,  and  allows  the  auditor  no  discretion ;. 
and  where,  upon  his  refusal  to  thus  draw  his  wari'ant.  an  alternative  writ 
of  mandate  is  issued  against  him  to  show  cause,  it  is  not  competent  for 
him  to  attack  the  order  of  the  court  making  the  allowance,  unless,  per- 
haps, for  some  cause  apparent  on  the  face  of  the  order. 

Sauk.— Accounts  Between  Counties. — Waiver.— When  notice  is  given  the 
board  of  commissioners  of  the  county  from  which  a  change  of  venue 
has  been  taken,  of  the  application  of  the  commissioner  of  the  bounty 
to  which  the  change  was  taken,  to  have  the  accounts  bet>veen  the 
counties,  growing  out  of  the  change  of  venue,  audited  by  the  court 
trying  the  cause,  and  no  objection  is  then  made  by  said  first  named 
board,  such  board  can  not  be  heard  to  make  any  objections  to  said  ac- 
counts in  the  Supreme  Court. 

From  the  Switzerland  Circuit  Court. 

S.  Garter  J  for  appellant. 

E.  P.  Ferris  and  W.  W.  8pencei\  for  appellee. 

Woods,  J. — ^This  was  a  proceeding  for  and  upon  a  writ  of 
mandate,  by  the  appellee  against  the  appellant  as  auditor  of 
Switzerland  county,  to  compel  him  to  issue  a  warrant  for 
costs  and  expenses  incurred  by  Ripley  county  in  the  trial  of 
the  case  of  the  State  against  Cincinnatus  Bradley,  indicted 
for  murder  in  the  former  county,  and  tried  on  a  change  of 
venue  in  the  latter  county. 
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Omitting  the  title  of  the  cause  and  the  exhibits  referred 
to,  the  complaint  or  petition  for  the  alternative  writ  was  as 
follows,  viz. : 

**The  plaintiff  says,  that  prior  to  the  5th  day  of  Septem- 
ber, 1871,  one  Cinciunatus  Bradley  was  indicted  by  the  grand 
jury  of  Switzerland  county,  Indiana,  for  murder  in  the  first 
fdegi*ee,  and  had  been  arrested  and  held  for  trial  by  the  cir- 
cuit court  of  said  county  ;  and  that,  upon  the  application  of 
the  defendant,  the  venue  in  said  cause  was  changed  to  Rip- 
ley county,  Indiana ;  and  that  a  change  of  venue  had  also 
been  taken  from  the  judge  of  the  circuit  court  in  said  coun- 
ties of  Switzerland  and  Ripley ;  and  plaintiffs  say,  on  the 
ith  day  of  September,  1871,  the  cause  came  up  for  trial  in 
the  Ripley  Circuit  Court,  before  the  Hon.  Frank  Emerson, 
judge,  who  was  appointed  and  called  to  try  said  cause  ;  and 
that  a  jury  trial  was  had  in  said  court,  in  said  cause,  and 
«uch  further  proceedings  had,  that  on  the  10th  day  of  Sep- 
tember, 1871,  the  defendant  was  found  guilty,  and  on  his 
iipplication  was  granted  a  new  trial ;  and  afterwards,  to  wit, 
September  13th,  1872,  in  said  court,  before  the  Hon.  George 
Holland,  judge  of  the  criminal  circuit  court  of  Wayne  coun- 
ty, Indiana,  the  said  cause  was  set  down  a  second  time  for 
hearing ;  and  that  said  cause  was  then  continued  until  No- 
vember 19th,  1872,  before  the  same  judge  as  aforesaid,  when 
the  cause  was  again  continued  until  the  30th  day  of  April, 
1873,  when  the  Hon.  Charles  H.  Test  was  appointed  to  hold 
s^id  court  and  try  said  cause  ;  and  that  a  jury  was  empan- 
elled to  try  said  cause,  and  on  the  3d  day  of  May,  1873,  the 
jury  returned  a  verdict  of  guilty  of  manslaughter ;  and  on 
the  8th  day  of  May,  1873,  the  final  judgment  in  the  Ripley 
•Circuit  Court  was  rendered  in  said  cause. 

*'And  plaintiffs  say  that  prior  to  said  24th  day  of  May, 
1873,  there  had  been  audited  by  the  judges  aforesaid  the 
costs  and  necessary  expenses  incurred  in  said  cause  in  said  cir- 
cuit court  of  Ripley  county,  Indiana,  the  sum  of  $1,191.51, 
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and  that  on  the  3d  day  of  March,  1877,  in  the  Ripley  Cir- 
cuit Court,  the  further  sum  of  $915.15  was  audited  and  al- 
lowed in  said  cause,  making  in  all  then  due  the  county  ol 
Ripley  and  State  of  Indiana,  in  said  cause,  already  paid  out 
and  expended  by  Ripley  county,  Indiana,  the  sum  of  $2,- 
106.66  ;  and  the  plaintiffs  set  out  a  copy  of  the  auditing  of 
said  accounts,  in  the  Ripley  Circuit  Court,  on  the  3d  day  of 
March,  1877,  and  makes  the  same  a  part  of  this  application  ; 
and  plaintiif ,  the  Board  of  Commissioners  of  Ripley  county, 
Indiana,  say  the  Board  of  Commissioners  of  the  county  of 
Switzerland,  Indiana,  had  notice  of  the  application  to  have 
the  said  accounts  audited  by  the  Ripley  Circuit  Court.  And 
plaintiffs  say  they  procurred  a  certified  copy  of  said  order 
of  the  Ripley  Circuit  Court,  and  on  the  7th  day  of  March,. 
1877,  Edwin  P.  Ferris,  the  attorney  of  each  of  the  plaintiffs, 
in  this  application,  presented  said  order,  duly  certified,  as 
set  out  in  this  application,  to  John  Gill,  the  auditor  of  Swit- 
zerland county,  Indiana,  at  his  office  in  the  city  of  Vevay, 
in  said  county  and  State,  at  3  o'clock  p.  m.,  and  demanded 
of  him  that  he  issue  the  warrants  to  plaintiffs  as  specified  in 
said  order,  which  he  refused  to  do,  to  the  damage  of  the  re- 
lator five  hundred  dollars.  Wherefore  plaintiffs  ask  that  a 
writ  of  mandate  issue  against  said  John  Gill,  auditor  of  said 
county  of  Switzerland,  compelling  him  to  issue  said  war- 
rants. And  the  relator  demands  judgment  for  five  hundred 
dollars,  and  all  other  relief." 

"!77ie  Slate. of  Indiana,  Ripley  Couniy,  ss: 
**Christian  Elsas,  being  sworn,  on  oath  says :  He  has,  for 
two  years  last  past,  been  one  of  the  commissioners  of  Ripley 
county,  Indiana,  and  is  now  president  of  the  board,  and  that 
since  the  18th  day  of  January,  1877,  Edwin  P.  Ferris  has 
been  the  acting  attorney  employed  by  said  board  of  county 
commissioners  in  open  session,  as  the  attorney  for  Ripley 
county,  and  State  of  Indiana,  and  that  he  was  fully  author- 
ized to  make  a  demand  in  said  cause  for  said  warrants,  and 
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to  receipt  for  the  same  for  said  board,  as  set  out  in  the 
iibove  and  foregoing  petitioii,  and  that  all  the  facts  set  out 
in  the  above  petition,  as  to  said  board,  are  true  in  substance 
and  in  fact,  as  he  is  informed  and  believes. 

**Chkistian  Elsas. 

"Subscribed  and  sworn  to  this  2d  day  of  April,  1877,  be- 
fore me,  a  notary  public  of  Ripley  county,  Ind. 

fsEAL  1     ** Witness  my  hand  and  seal  this  day  and  date 
above  given.         William  G.  Holland, 

* 'Notary  Public. '* 

**2%c  State  of  Indiana  ^  Ripley  County  ^  as. 

**Before  me,  the  undersigned,  a  notary  public  in  and  for 
^aid  county,  came  Edwin  P.  Ferris,  who,  being  sworn,  on 
oath  says :  He  is  a  practicing  attorney  at  law  in  said  county, 
and  has  been  for  fifteen  years  last  past ;  and  that  on  the  7th 
day  of  March,  1877,  at  about  3  o'clock  p.  m.  of  said  day, 
as  the  attorney  for  each  of  the  plaintiffs  in  the  above  and 
foregoing  petition,  presented  a  certified  copy  of  the  order  of 
the  Ripley  Circuit  Court,  similar  to  the  one  which  is  attached 
to  said  petition,  to  John  Gill,  Auditor  of  Switzerland 
county,  Indiana,  at  his  oflSce  in  the  court-house,  in  the  city 
of  Vevay,  in  said  county,  and  State,  and  demanded  that  he 
issue  his  warrants  upon  the  treasurer  of  said  county,  for  the 
amounts  due  the  plaintiffs,  as  set  out  in  the  said  order  of 
the  Ripley  Circuit  Court,  which  he  refused  to  do  ;  and  that 
lie  is,  and  has  been,  the  attorney  for  each  of  the  plaintiffs 
in  the  collection  of  this  claim,  and  further  affiant  saith  not. 

**Edwin  p.  Ferris. 

**  Subscribed  and  sworn  to  before  me  this  2d  day  of 
April,  1877. 

[seal.]     ^'Witness  my  hand  and  seal. 

•'Jacob  L.  Benham,  Notary  Public." 

Upon  this  application  the  following  writ  was  issued  and 
^served  upon  the  defendant,  to  wit : 
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."The  State  of  Indiana,  Switzerland  County : 

*'To  John  Gill,  auditor  of  Switzerland  County,  Indiana: 
You  are  hereby  commanded,  in  the  name  of 'the  State  of 
Indiana,  in  obedience  to  an  order  made  and  entered  in  the 
Circuit  Court  of  said  county  this  day  in  the  case  entitled, 
''The  State  of  Indiana,  on  the  relation  of  the  Board  of  Com- 
missioners of  the  County  of  Ripley  et  al.,  vs.  John  Gill, 
4iuditor  of  Switzerland  county,  Indiana,  No.  1567,  to  issue 
wan-ants  on  the  treasurer  of  Switzerland  county,  Indiana,  to 
the  following  persons  for  the  following  sums,  to  wit  ; 
To  the  Board  of  Commissionei-s  of  the  county  of 

Ripley, $2106.66." 

( And  here  naming  others  whose  names  were  stricken  from 
the  case,  and  need  not  be  further  referred  to)  **or  show 
cause  to  said  court  at  or  before  4  o'clock  p.  m.  of  this  day 
why  you  do  not  issue  such  warrant."  Attested  by  the  seal 
of  the  court  and  the  signature  of  the  clerk. 

The  exhibits  referred  to  correspond  with  the  averments. 

It  is  assigned  for  error  that  the  court  erred  in  overruling  : 

1.  The  motion  to  quash  and  reject  the  writ  of  mandate ; 

2.  The  motion  to  strike  out  the  exhibit  of  the  record  of 
the  Ripley  Circuit  Court ; 

3.  The  motion  to  dismiss  the  complaint,  petition,  affi- 
davit, or  application  for  a  mandate ; 

4.  The  demurrer  to  said  complaint,  etc. ; 

5.  In  sustaining  the  demuri'er  to  the  appellant's  return 
to  the  writ  of  mandate  ; 

6.  In  overruling  the  appellant's  motion  for  a  new  trial ; 

7.  In  rendering  judgment  against  the  appellant,  that  he 
issue  his  warrant  on  the  treasurer  of  Switzerland  county  for 
$1180.86. 

The  motion  to  quash  and  reject  the  writ  was  made  upon 
the  srrounds  that  the  writ  did  not  set  forth  or  recite  the  sub- 
stance  of  any  petition  or  affidavit,  and  was  issued  without 
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any  affidavit  or  sworn  petition  being  filed,  setting  forth  the 
facts  on  which  the  plaintiff  asked  and  was  entitled  to  the 
writ. 

The  appellant's  demurrer  was  not  addressed  to  the  writ, 
but  to  the  complaint  or  application  therefor,  and  was  upon 
the  ground  of  insufficiency  of  facts  stated,  etc.  The  motion 
to  dismiss  the  complaint  or  application  was  on  the  ground 
that  **The  same  and  its  material  allegations  are  not  verified 
by,  and  sworn  to,  by  plaintiffs,  or  any  one  in  their  behalf.*' 

In  several  recent  cases  it  has  been  declared,  as  a  rule  of 
practice  in  this  class  of  cases,  that  the  alternative  writ  of 
mandate  constitutes  the  plaintiff's  cause  of  action  or  com- 
plaint, to  which  the  defendant  may  demur  or  plead  as  in  an 
oi'dinaiy  action.  The  Board,  etc.y  of  Clark  County  v. 
The  State  J  ex  rel.^  61  Ind.  75  ;  27ie  Boards  etc.y  of  Boone 
County  V.  The  State ^  ex  rel,^  61  Ind.  379;  Johnson  v. 
Smith,  64  Ind.  275  ;  Jessup  v.  Carey,  61  Ind.  584 ;  Smith 
V.  Johnson,  69  Ind.  55. 

Counsel  for  the  appellee  insist  that  when  this  cause  was 
submitted  (Nov.  27th,  1878)  a  diffei-ent  rule  obtained,  resting 
on  a  long  line  of  decisions,  and  urge  that  we  return  to  the 
former  practice  of  treating  the  writ  as  a  summons  or  notice 
to  the  defendant  to  answer  the  complaint  or  application  of 
the  plaintiff.  The  cases  cited  are :  Levoia  v.  Henley,  2  Ind* 
332  ;  Tlie  Board,  etc.,  LaOrange  County  v.  Cutler,  7  Ind. 
6  ;  Ih-aper  v.  Cambridge,  20  Ind.  268  ;  The  Board, etc.,Y. 
The  State,  ex  j-el,  38  Ind.  193;  The  State,  ex  rd.,  v. 
Buckles,  39  Ind.  272;  The  State,  ex  reh,  v.  The  Board, 
etc.,  45  Ind.  501 ;  Cory  v.  Cartel-,  48  Ind.  327. 

Counsel  argue  that  the  standing  of  the  plaintiff  in  court, 
and  his  right  to  the  relief  prayed  for,  should  depend  on  the 
averments  of  his  application,  and  not  on  the  form  or  con- 
tents of  the  writ  issued  by  an  officer,  whose  action  in  the 
premises  the  plaintiff  does  not  control,  and  for  which  he 
ought  not  to  be  held  responsible.     In  Letvis  v.  Henley,  2 
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Ind.  332,  a  demurrer  to  the  answer  to  the  mandamus  was 
carried  back  to  the  application,  which  was  held  insufficient. 
No  question  seems  to  have  been  made  as  to  the  contents  or 
recitals  of  the  writ. 

The  question  arose  in  the  same  way  in  The  Boards  etc.f  v. 
Cutler^  7  Ind.  6,  and  the  point  was  made  by  counsel  that 
the  affidavit  was  no  part  of  the  pleading,  but  was  only  the 
foundation  for  the  motion  for  f^  rule,  and  its  defects  cured 
by  the  answer,  but  this  court  held  the  affidavit  insufficient, 
saying,  **The  practice  has  been  to  look  into  the  whole  record, 
and  to  determine  whether"  mandamus  '4s  the  appropriate 
remedy,  as  well  as  the  question  whether  the  allegations  are 
sufficient  to  authorize  the  writ."  Nothing  is  said  of  the  con- 
tents of  the  writ  itself.  In  Ih^apei*  v.  Cambridge^  20  Ind. 
268,  this  court  reversed  the  action  of  the  circuit  court  in 
overruling  a  demurrer  to  the  complaint,  following  the  last 
named  case  as  controlling,  and  nothing  was  said  of  the  writ. 
The  record  is  the  same  in  The  Boards  etc.j  v.  The  State j 
ex  rel.  Biley,  38  Ind.  193.  In  The  State,  ex  rel.  FuU- 
heartj  v.  Buckles,  39  Ind.  272,  the  lower  court  sustained  the 
demurrer  to  the  petition,  and,  refusing  the  writ,  gave  judg- 
ment for  the  defendant.  This  court  reversed  that  action. 
There  was,  of  course,  no  question  made  upon  the  contents 
of  a  writ  which  was  not  granted.  In  Tfie  State,  ex  i^l.,  v. 
The  Board,  etc.,  45  Ind.  501,  this  court  affirmed  the  action 
of  the  circuit  court  in  sustaining  a  demurrer  to  the  affidavit 
or  petition.  In  Cory  v.  Carter,  48  Ind.  327,  the  alternate 
writ  issued,  the  defendants  appeared  and  filed  demurrers  to 
the  complaint  (not  the  writ),  which  were  overruled,  and  the 
peremptory  writ  ordered.  This  judgment  was  affiimed  in 
general  term,  and  on  appeal  to  this  court  reversed.  The 
discussion  and  decision  were  upon  the  question  of  the  suffi- 
ciency of  the  facts  alleged  in  the  complaint  or  petition  for 
the  writ,  and  not  of  the  writ  itself.  To  the  same  general 
effect,  as  to  the  question  of  practice,  may  be  cited :  The 
Vol.  72.— 18 
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Boat^,  etc.y  v,  Hick^y  2  Ind.  527;  Smith  v.  Talboit,  II 
Ind.  144:  The  StatCj  ex  rel.y  v.  The  Boards  etc.y  26  Ind. 
:210 ;  Ohapin  v.  Osboniy  29  Ind.  99 ;  ITie  Board  of  Gom- 
jniissionersy  etc.j  v.  The  Louisville^  etc.,  R.  W.  Co.y  39  Ind. 
192 ;  Sankey  v.  The  Terre  Hautey  etc.y  R.  R.  Co.y  42  Ind. 
402 ;  ITie  Green  MourUy  etc.y  T.  P.  Go.  v.  BuUay  45  Ind. 
1 ;  Huff  V.  KimbaUy  39  Ind,  411 ;  Fogle  v.  Oreggy  26 
Ind.  345 ;  Gulick  v.  Newy  14  Ind.  93 ;  Mamon  v.  The 
JSfatey  ex  rel.  Zee,  66  Ind.  78. 

The  citations  given  are  not  exhaustive,  but  no  case  has 
come  under  our  observation,  decided  before  the- cases  in  61 
Ind.,  wherein  the  alternative  writ  was  treated *as  the  com- 
plaint, or  any  question  made  as  to  its  validity  or  suiBciency, 
by  reason  of  failing  to  set  forth  or  recite  the  facts  averred 
in  the  affidavit,  petition  or  complaint. 

It  may,  therefore,  be  fairly  said  that  a  radical  departure 
in  the  practice  was  made,  when  it  was  declared  in  The  Boards 
^tc.y  of  Glark  Go.  v.  The  State y  ex  rel.  Lewis y  supra y 
"^'that  the  writ  must  be  taken  as  in  the  nature  of  a  com- 
plaint in  the  cause,"  and  ''must  therefore  show  what  is 
claimed,  and  the  ground  upon  which  the  claim  is  made ;  and 
the  facts  stated  must  be  sufficient  in  law  to  entitle  the  party 
to  the  writ." 

In  the  cases  cited  wherein  this  doctrine  was  announced, 
the  writs  did  recite  the  facts,  or  set  forth  copies  of  the  com- 
plaint and  affidavits  on  which  they  were  granted,  and,  as  ap- 
plied in  those  oases,  the  rule  did  and  could  do  no  injustice ;  but 
we  are  not  disposed  to  extend  the  application  of  the  rule,  in 
its  literal  sense,  to  cases  where  proper  complaints  or  applica- 
tions and  affidavits  were  filed,  but  not  set  forth  nor  the  facts 
i-ecited  in  the  writs.  The  principal  office  of  the  alternative 
writ  clearly  is  to  notify  the  party  defendant  what  it  is 
sought  to  have  him  commanded  to  do,  and  to  give  him  an 
opportunity  to  show  cause  against  such  mandate.  The 
grounds  of  the  application  he  can  learn  by  resort  to  the  files. 
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just  as  he  may  learn  the  contents  of  any  ordinary  complaint. 
And  if,  technically,  the  clerk  should  copy  the  petition,  com- 
plaint or  affidavit  into  the  writ,  or  recite  the  material  facts, 
his  failure  to  do  so  should  be  deemed  a  misprision^  amend- 
able at  any  time  by  reference  to  the  original  papers,  and, 
this  amendment  being  one  to  be  made  of  course,  we  will 
deem  it  to  have  been  made,  and  will  not  quash  the  writ,  or 
hold  it  insufficient  on  demurrer,  if  the  petition,  complaint  or 
affidavit  on  which  it  was  granted  is  shown  to  be  sufficient. 
To  state  it  in  other  words:  **The  alternative  writ, when 
issued,  will  be  taken  as  in  the  nature  of  a  complaint  in  the 
cause,"  and  **must  show  what  is  claimed,  and  in  itself,  or  in 
connection  with  the  complaint,  petition  or  affidavit  on  which 
it  issued,  show  the  ground  on  which  the  claim  is  made ;  and 
the  facts  stated  must  be  sufficient  in  law  to  entitle  the  party 
to  the  writ." 

This  we  think  in  harmony  with  the  spirit  of  the  code,  and 
with  the  practice  which  has  long  obtained  in  this  class  of 
cases,  and,  while  it  does  not  overrule,  will  pi-event  any  undue 
extension  or  misapplication  of  the  rule  enunciated  in  the 
later  cases  referred  to. 

It  follows,  from  the  conclusion  stated,  that  thp  motion  to 
quash  the  writ,  on  the  ground  that  it  did  not  recite  the  sub- 
stance of  nor  set  forth  any  petition  or  affidavit,  was  prop- 
erly overruled  ;  and  the  other  alleged  ground  for  the  motion, 
that  the  writ  issued  without  any  sworn  petition  or  affidavit 
being  filed,  etc.,  the  record  shows  not  to  be  true  in  fact. 
The  point  sought  to  be  made  in  the  brief  of  counsel  for  the 
appellant  is,  that  the  oath  of  Christian  Elsas  does  not  cover 
all  the  facts  set  out  in  the  petition,  by  reason  of  the  phrase, 
**as  to  said  board,"  being  inserted  in  the  oath,  but  the  gen- 
eral words  used  in  the  motion  to  quash  were  not  calculated 
to  direct  the  attention  of  the  court  to  this  question,  and  if  it 
were  conceded  tliat  the  point  is  technically  good,  it  is  a  tech- 
nical point,  which  the  appellant  will  not  be  allowed  to  avail 
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himself  of  in  this  court,  without  showing  that  it  was  distinct* 
ly  raised  in  the  court  below.  The  same  considerations  are 
applicable  to  the  motion  to  dismiss  the  complaint  or  appli- 
cation, which  was  based  on  ground  stated  in  terms  too  gen- 
eral to  suggest  the  narrow  and  technical  objections  which 
are  urged  upon  our  consideration. 

The  demurrer,  treating  it  as  proi>erly  in  the  case,  raises 
the  question  of  the  8u£Sciency  of  the  facts  averred  in  the 
complaint,  or  complaint  and  affidavits  combined,  but  can  not 
be  carried  to  the  writ,  because  not  addressed  to  it  in  terms 
or  by  implication.  The  demurrer  admits  all  facts  which  are 
properly  averred,  and  no  question  can  be  raised  thereon  as 
to  the  sufficiency  of  the  verification  appended  to  the  com- 
plaint. 

Aside  from  the  record  of  the  proceedings  in  the  Ripley 
Circuit  Court,  which  are  attempted  to  be  made  a  part  of  the 
petition  or  complaint,  as  exhibits  filed  therewith,  but  which, 
counsel  insist  and  perhaps  con^ectly,  can  not  be  so  re* 
garded,  the  complaint  shows  at  least  ^  prima  fade  right  to 
the  alternative  writ,  and  the  demurrer  was  properly  over- 
ruled. This  is  true,  whether  you  consider  the  case  to  be 
govemedJ[)y  the  act  approved  March  10th,  1873,  Acts  1873, 
Spec.  Sess.,  p.  221,  which  had  gone  into  effect  before 
the  final  order  of  the  Ripley  Circuit  Court  adjusting  the 
claim  was  made,  or  by  sections  99  and  100  of  the  code  of 
1843,  which  have  been  held  to  have  been  continued  in  foixie,. 
in  such  cases,  since  the  adoption  of  the  code  of  1852.  Tlie 
Boards  etc.^  v.  Summei'Jield^  36  Ind.  543.  But  they  are 
perhaps  superseded  by  the  act  of  1873. 

If  the  court  committed  any  error  in  refusing  to  strike  out 
the  record  of  the  proceedings  of  the  Ripley  Circuit  Court, 
which  was  filed  as  an  exhibit  with  the  complaint,  it  is  not  an 
enx)r  for  which  this  court  will  reverse  the  judgment  of  the 
court  below.  This  court  has  never  reVfersed  a  judgment 
because  of  the  refusal    of  the  lower  court  to   strike  out 
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of  a  pleading  immaterial  matter  or  surplusage ;  at  leasts 
no  such  case  has  been  cited  or  come  under  our  observation. 

The  ruling  on  the  motion  for  a  new  trial  presents  no  ques- 
tion, because  no  trial  was  had,  judgment  having  been  given 
upon  the  sustaining  of  the  demuiTer  to  the  defendant's  return 
or  answer  to  the  writ,  as  for  want  of  answer.  Neither  does 
the  assignment,  that  the  court  erred  in  rendering  judgment 
^igainst  the  appellant  that  he  issue  his  warrant  for  the 
•sum  named,  present  any  distinct  question. 

The  remaining  question  is  whether  the  court  erred  in  sus- 
taining the  demurrer  to  the  return  made  to  the  alternate 
writ  of  mandate.  The  substance  of  the  return  was,  that 
in  the  sum  allowed s  by  the  Ripley  Circuit  Court,  as  charge- 
iible  against  the  county  of  Switzerland,  and  for  which  the 
appellant  was  required  to  show  cause  why  he  should  not 
4raw  bis  warrant  on  the  treasurer  of  said  county  in  favor  of 
Ripley  county,  were  included  sums  for  which  the  court  had 
no  right  to  make  an  allowance,  and  which  were  not  lawful 
and  proper  charges  against  either  county,  and  an  itemized 
statement  of  the  alleged  illegal  charges  is  given  in  the 
return. 

The  appellee  insists  that  the  order  of  the  circuit  court  of 
Ripley  county,  making  the  allowance  and  ordering  the  issue 
of  the  warrant,  is  conclusive  on  the  parties,  and  bars  any 
inquiry  into-'the  legality  or  amount  of  the  allowance. 

In  the  case  of  The  Board  of  Oommisaionet's  of  Broton 
Oounty  V.  Summerfieldy  36  Ind.  543,  it  was  held  that  the 
order  of  the  court  making  the  allowance  in  such  a  case  was 
prima  facie  evidence  only  of  the  amount  due.  This  deci- 
sion was  made  under  and  with  reference  to  sections  99  and 
100  of  the  code  of  1843,  which  sections  were  in  that  case 
again  affirmed  to  be  in  force.  But  by  the  act  of  March  10th, 
1873,  which,  by  force  of  an  emergency  clause,  went  into 
offect  at  once,  it  was  enacted,  "That  in  all  cases,  civil  or 
<;riminal,  where  there  has  been  or  shall  be  a  change  of 
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venue  from  one  county  to  another,  the  county  from  which 
the  change  of  venue  shall  have  been  or  shall  be  taken,  shall 
be  liable  to  pay  to  the  county  to  which  such  change  shall 
have  been  or  shall  be  taken,  all  such  expenses  as  shall  have 
])eeu  or  shall  be  incurred  by  such  county  to  which  such 
change  shall  have  been  or  shall  be  taken,  in  consequence 
of  such  change,  including  in  criminal  cases  the  expense  of 
keeping  the  prisoner,  if  any,  and  in  all  cases,  the  fees  paid 
by  such  comity  to  the  jury  trying  the  case,  and  any  of  the 
regular  panel  not  engaged  In  such  trial,  allowance  to  bailiffs, 
and  all  other  expenses  necessarily  incurred  by  such  county, 
and  consequent  upon  such  change  of  venue  and  the  trial  of 
such  cause ;  such  expenses  shall  be  audited  and  allowed  by  the 
court  to  which  such  cases  shall  have  been  changed,  and  such 
court  shall  certify  such  allowance  to  the  auditor  of  the 
county  from  which  the  change  of  venue  was  first  taken,  and 
such  auditor  shall  issue  his  warrant  on  the  treasm'er  of  the 
county  for  the  amount  so  allowed  and  certified :  Providedy 
That  this  act  shall  not  apply  to  causes  disposed  of  prior  to 
its  passage." 

The  law  of  1843,  referred  to,  provided  that  the  costs  and 
charges  should  **be  audited  and  allowed  by  the  court  trying 
the  cause,"  but  contained  no  provision  like  that  in  the  act  of 
1873,  that  the  **court  shall  certify  such  allowance  to  the  au- 
ditor of  the  county  from  which  the  change  was  taken,  and 
such  auditor  shall  issue  his  warrant  on  the  treasurer  of  the 
county  for  the  amount  so  allowed  and  certified." 

This  provision  is  mandatory,  and  permits  of  no  discretion 
on  the  part  of  the  auditor ;  and  in  case  of  a  refusal  on  his 
part  to  draw  his  warrant,  and  of  the  issue  of  an  alternative  writ 
of  mandate  against  him  to  show  cause,  it  is  not  competent 
for  him  to  attack  the  order  of  the  court  making  the  allow- 
ance, unless,  perhaps,  it  might  be  for  some  cause  apparent 
on  the  face  of  the  order  itself.  Nothing  of  the  kind  is  shown, 
in  this  case. 
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MTiether  it  would  be  competent  for  the  county  against 
which  the  allowance  was  made  to  appear  in  the  court  which 
made  the  allowance,  and,  upon  proper  notice  to  the  adverse 
party,  to  move  for  a  correction  of  the  order,  we  need  not 
decide.  The  complaint  in  this  case  avers  that  the  Board  of 
Commissioners  of  Switzerland  county  had  notice  of  the  ap- 
plication to  have  said  accounts  audita  by  the  Ripley  Circuit 
Court.  While,  perhaps,  it  was  not  necessary  that  such  no- 
tice should  have  been  given,  it  having  been  given,  and  said 
board  having  had  an  opportunity  afforded  them  to  make  ob- 
jections against  any  improper  items,  if  any  there  were,  in- 
cluded in  the  allowance,  the  appellant  has  no  just  ground  of 
copiplaint,  if  now  denied  the  right  to  make  objections. 

The  case  in  which  the  disputed  allowance  was  made  was 
still  pending  when  the  act  of  1873  went  into  effect,  and  there 
can,  therefore,  be  no  question  but  that  the  case  is  governed 
by  the  provisions  of  that  act. 

In  further  support  of  the  construction  which  we  have 
placed  upon  this  act,  we  may  call  attention  to  section  3  of 
the  act  concerning  allowances,  1  R.  S.  1876,  p.  62,  which  pro- 
vides that  **He  (the  auditor)  may  also  draw  his  warrant 
upoa  the  treasurer  for  a  sum  allowed,  or  certified  to  be  due 
by  any  court  of  record,  authorized  to  use  a  seal,  and  having 
jurisdiction  beyond  that  of  justices  of  the  peace ;  or  by  the 
board  of  coimty  commissioners."  It  has  been  held  that  this 
statute  is  imperative,  and  that  the  word  **may"  will  be  con- 
strued as  sjHQonymous  with  '* shall,"  where  public  interests 
and  rights  are  concerned,  and  where  the  public  or  third  per- 
sons have  a  claim  de  jurty  that  the  power  should  be  exercised. 
Bansemerv.  MacSy  18  Ind.  27  ;  Tfie  State^  ex  rel.  Fvllhearty 
V.  BuckUsy  39  Ind.  272.  In  the  latter  case  Worden,  J., 
says:  **Here  was  an  appropriation  by  the  board  of  com-> 
missioners  to  the  plaintiff  of  the  sum  of  one  hundred  dollars » 
which  the  board  had  the  power  to  make,  and  an  order  direct- 
ing the  auditor  to  issue  his  warrant  therefor.    These  orders 
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• 
of  the  board  are  not  appealed  from,  and,  8o  far  as  appears, 

are  in  full  force.  The  auditor  can  not  nullify  them  by  re- 
fusing to  issue  the  necessary  warrant.  He  can  not  question 
the  propriety  or  legality  of  the  acts  of  the  board  in  this 
mode.  Where  the  board  have  the  power  to  act  in  relation 
to  a  given  matter,  their  acts  are  valid  and  binding,  even 
though  they  may  be  erroneous,  unless  appealed  from  or 
otherwise  legitimately  annulled.'* 

In  the  matters  sought  to  be  questioned  in  this  case,  the 
circuit  court,  by  force  of  the  law  quoted,  had  the  power  to 
act,  and  its  acts,  within  the  scope  of  the  powers  so  given  it, 
are  not  less  binding  on  the  county  or  county's  agents  than 
are  the  'orders  of  the  county  board  in  matters  wherein  the 
power  to  act  is  vested  in  the  board. 

Judgment  affirmed,  with  costs. 


No.  7826. 

Abmstrono  et  al.  v.  Caesar. 

Statute  of  Liiotations.  —Account,  —  Set-Cff,  —Payment.— Fteading.— 
A  plea  of  payment  or  set-off  is  not  subject  to  the  statate  of  limitations. 

From  the  Lawrence  Circuit  Court. 

If.  Crooke,  O.  W.  Friedlty  and  O.  Putnam^  for  appel- 
lants. 

F.  Wilson  and  M.  T.  Dunn,  for  appellee. 

Woods,  J. — Suit  on  an  account.  The  appellant  Felix  an- 
swei'ed,  claiming  a  set-off  of  an  account  against  the  appel- 
lee, which  had  been  assigned  to  said  appellant  by  Ari  Arm- 
strong, who  was  made  a  party  to  answer  as  to  his  interest. 
^^ply»  general  denial,  and  six  years'  statute  of  limitations. 
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The  court  gave  the  following  instruction : 

^*5.  SO|  in  this  case,  you  will  determine  how  muchi  if 
any,  of  defendant's  claim  accrued  within  six  years  prior  to 
September  22d,  1877,  when  it  was  set  up  in  this  case  as  a 
8et>-o£f.  That  is,  you  may  go  back  six  years  from  the  time 
the  account  was  offered  as  a  set-off  here,  and  any  item  that 
the  defendant  has  established  to  your  satisfaction  within 
this  six  years,  he  is  entitled  to  a  finding  for,"  etc. 

This  is  palpably  erroneous.  By  section  214  of  the  code, 
**A  party  to  any  action  may  plead  or  reply  a  setoff  or 
payment  to  the  amount  of  any  cause  of  action  or  defence, 
notwithstanding  such  set-off  or  payment  is  barred  by  the 
statute."  We  can  not  declare  the  rule  more  plainly  or  more 
authoritatively. 

Judgment  reversed,  with  costs. 


No.  7639. 

Love  et  al.  v.  Blaib. 
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Partnebship.— IFfta<  Coiwtttnte*.— Where  men  associate  thf^mselves  to-         

f;ether,  and  conduct  a  fc^neral  business  under  a  common  name,  and  do         |^  ^1 
not  Incorporate  the  association  under  the  laws  of  this  State,  they  may  ' 

be  deemed  partners. 

SA^E.-^Mortgage.^EquUy.^Estoppel.—lRqaity  always  treats  as  a  mort- 
gage an  instrument  executed  to  secure  a  subsisting  debt;  and,  where 
an  instrument  U  sued  upon  as  a  mortgage,  the  plaintiff  Is  estopped  to 
assert  that  it  is  a  contract  of  sale. 

Same,— Exemption  of  Mortgaged  Property. -^The  stAtnte  exempting  prop- 
erty- from  seizure  and  sale  for  debt  does  not  apply  to  property  which 
the  debtor  voluntarily  conveys  by  way  of  mortgage  to  a  creditor. 

Same.— A  partner  can  not  claim  as  exempt  from  sale  on  execution  against 
him  partnership  property  mortgaged  by  the  partnership  to  secure  a 
partnership  debt. 

From  the  Clay  Circuit  Court. 
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/.  M.  Comptorif  G.  A.  Knight  and  C.  H.  Knight^  for 
appellants. 

W,  W,  Carter  and  8.  D.  Coffey ^  for  appellee. 

Elliott,  J. — ^Appellants  sought  and  recovered  a  decree 
foreclosing  a  chattel  mortgage,  executed  by  the  Limited  Li- 
ability Coal  Company. 

It  appears  from  the  complaint  that  the  company  was  not  a 
corporation,  but  an  association  of  persons  doing  business  un- 
der that  name.  It  is  not  directly  averred  in  the  complaint, 
that  the  members  of  the  association  were  partners,  but,  from 
the  facts  stated,  this  would  be  the  fair  inference.  Where  men 
associate  themselves  together  and  conduct  a  general  business 
under  a  common  name,  and  do  not  incorporate  the  associa^ 
tion  under  the  laws  of  the  State,  they  may  be  deemed  part- 
ners. Kenyan  v.  Williams^  19  Ind.  44  ;  Manningv,  Oasha- 
ne,  27  Ind.  399, 

The  appellee  filed  what  is  designated  a  cross  complaint, 
wherein  it  is  alleged  that  he  is  a  resident  householder ;  that 
he  was  the  owner  of  one-fourth  of  the  property  described  in 
the  mortgage ;  that  he  is  entitled  to  have  three  hundred  dol- 
lars worth  of  property  exempted  from  execution,  and  that 
it  will  require  part  of  the  property  described  in  the  mort- 
gage, in  addition  to  that  owned  and  possessed  by  him,  to 
equal  in  valae  the  sum  of  three  hundred  dollars.  It  is  also 
stated  in  this  pleading,  not,  however,  in  express  terms,  that 
the  defendant  was  a  member  of  the  firm  by  which  the  mort- 
gage was  executed ;  the  term  <*firm**  is  several  times  used, 
and  always  as  indicating  that  the  mortgage  was  executed  by 
persons  associated  under  a  common  name  as  partners.  To 
this  pleading  a  demurrer  was  overruled,  and  exception  en- 
tered. 

The  appellants,  at  the  time  the  decree  was  entered,  moved 
to  modify  it,  by  striking  out  that  part  of  it  which  declared 
that  the  appellee  had  a  right  to  claim  part  of  the  mortgaged 


NOVEMBER  TERM,  1880.  28» 

Love  et  al,  v.  Blair. 

property  as  exempt  from  sale.     This  motion  was  overruled^ 
and  an  exception  properly  reserved. 

The  appellants  insist  that  the  appellee  had  no  right  to 
claim  any  part  of  the  property  as  exempt  from  sale,  because 
the  instrument  which  constituted  the  foundation  of  the 
action  was  a  contract  of  conditional  sale,  and  not  a  mort- 
gage. This  argument  is  without  force.  The  appellants  have 
sued  upon  the  mstrument  as  a  mortgage,  and  they  are  not  in 
a  situation  to  assert  that  it  was  a  contract  of  sale.  ^^Once 
a  mortgage,  always  a  mortgage."  The  instrument  showa 
that  it  was  executed  to  secure  a  subsisting  debt,  and  such 
instruments  equity  always  treats  as  mortgages. 

There  is  no  force  in  the  argument  that  appellee  had  parted 
with  the  title  to  the  property.  The  instrument  upon  which 
the  action  is  based  could  not,  it  is  obvious  from  what  has* 
already  been  said,  have  the  effect  to  divest  the  mortgagor's, 
title.  The  case  is  not  withii^the  authorities  which  deny  the 
right  of  exemption  when  claimed  after  title  has  been  con- 
veyed. 

The  mortgage  executed  by  the  appellee  was  his  voluntary 
act,  and  transferred  the  property  to  the  mortgagee  as  secu- 
rity for  the  debt  therein  described.  The  mortgagor  had 
power  to  sell,  to  pledge,  or  to  convey  by  mortgage,  and  he 
voluntarily  exercised  this  right.  He  is  not  now  in  a  condi- 
tion to  claim  the  property  as  exempt  from  sale.  The  reason- 
ing in  Recker  v.  Kilgo^'e^  62  Ind.  10,  applies  with  peculiar 
force  to  the  present  case.  In  the  case  cited  it  was  held  that 
a  chattel  mortgage  made  by  a  husband  in  his  lifetime  was  a 
valid  lien  against  the  widow's  claim  to  $300  out  of  the  estate 
of  her  deceased  husband.  The  later  case  of  Mead  v.  Mo- 
Faddeuy  68  Ind.  340,  expressly  approves  Recker  v.  Kilgore. 
The  statute  exempting  property  from  seizure  and  sale  for 
debt  does  not  apply  to  cases  where  the  debtor  voluntarily 
conveys,  by  way  of  mortgage,  his  property  to  the  creditor* 
With  quite  as  much  reason  might  a  vendor,  or  pledgor,  who 
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^ad  sold  or  pledged"  property  in  pa)rment  of  a  debt,  demand 
its  return  upon  the  ground  that  it  was  exempt.  Neither  the 
constitution  nor  the  statute  was  meant  to  restrain  the  debtor 
from  voluntarily  incumbering  or  transferring  his  property. 

There  is  another  consideration  which  has  been  overlooked 
by  court  and  counsel,  and  which  is  decisively  against  the  claim 
of  the  appellee.  Taking  the  cross  complaint  and  the  original 
•complaint  together,  it  veiy  clearly  appears  that  the  property 
•covered  by  the  mortgage  was  partnership  property,  and 
mortgaged  to  secure  a  partnership  debt.  The  weight  of 
authority  is  decidedly  In  favor  of  the  proposition,  that  one 
partner  can  not  claim  any  part  of  the  property  of  an  existing 
partnership  as  exempt  from  sale  upon  execution  against 
him.  Oupiil  V.  McFee^  9  Kan.  30;  Clegg  v.  Houston^  1 
Philad.  352  ;  In  re  Handling  3  Dill.  290 ;  RusseUv.  Lennon, 
39  Wis.  570 ;  Pond  v.  Kimball^  101  Mass.  105  ;  Oaylwd  v. 
Imhoff,  26  Ohio  St.  317  ;  State ^^x  rely  v.  Spencer ^  64  Mo. 
355  ;  Kingsleyy.  Kingsley^  39  Cal.  665  ;  BonsaU  v.  Comly^ 
44  Pa.  St.  442 ;  Rhodes  v.  Williams,  12  Nev.  20. 

There  is,  indeed,  considerable  conflict  upon  this  question, 
and  many  courts  declare  a  rule  different  from  that  stated. 
But,  however  it  may  be  as  to  the  rule  just  stated,  it  is  very 
clear  that  one  partner  can  not  claim  as  exempt  partnership 
property  mortgaged  by  the  partnership  to  secure  a  pailner- 
ship  debt. 

The  cross  complaint  was  clearly  bad,  but  it  would  work 
the  appellants  injusitce  to  reverse  for  that  reason,  as  the  de- 
cree was  in  their  favor  upon  nil  points  except  that  of  the  right 
of  exemption.  Justice  can  be  best  done  by  directing  the 
court  to  sustain  ap^^ellants'  motion  to  modify  the  decree. 
The  cause  is  therefore  remanded,  with  instructions  to  modify 
the  decree  in  accordance  with  appellants'  motion,  and  costs 
are  adjudged  against  appellee. 
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No.  8648. 

Lose  v.  The  State. 

Crimikal  luAW. —Pleading, ^Indictment. ^Failure  to  Give  True  Tax-list. — 
An  Indictment  charging  a  pei*son  with  failing  to  give  a  true  list  of  all 
his  taxable  property  for  the  year  1878,  when  requested  by  the  assessor 
of  a  certain  township,  by  omitting  from  such  list  certain  specified  prop- 
erty, is  not  good,  unless  it  charge  that  the  party,  at  the  time,  was  of  full 
age  and  sound  mind,  and  a  resident  of  the  township,  and  that  he  was 
the  owner  of  the  property  named,  on  the  1st  day  of  April.  1878. 

Taxes.— Personal  Property,— Where  Listed.-PeTSon&l  property  follow* 
the  person  of  the  owner,  and  must  be  listed  for  taxation  in  the  town- 
ship where  the  owner  resides. 

From  the  Dearborn  Circuit  Court. 
J,  SchwartZy  for  appellant. 

D.  P,  Baldwin^  Attorney  General,  A,  WiUiamSy  Pros- 
ecuting Attorney,  and  W.  W.  Tho^^ntoUy  for  the  State. 

HowK,  J. — ^At  the  November  term,  1878,  of  the  court  be- 
low, the  grand  jury  of  Dearborn  county  returned  into  court 
an  indictment  which  charged  <^that  one  John  Lose,  late  of 
said  county,  on  the  19th  day  of  May,  A.  D.  1878,  at  said 
county  and  State,  did,  when  requested  by  the  assessor  of  Law- 
renceburghto^vnship,  Dearborn  county,  Indiana,  for  the  year 
1878,  then  and  there  fail  to  give  a  true  list  of  all  his  taxable 
property,  to  wit,  one  promissory  note  given  by  the  Law- 
renceburgh  Furniture  Manufacturing  Company,  for  the  sum 
of  eight  hundi'ed  dollars,  to  said  John  Lose,  dated  January 
8th,  1878,  payable  one  year  after  date,  bearing  eight  per 
cent,  interest  from  date,  of  the  value  of  eight  hundred  dollars, 
and,  also,  one  first  mortgage  bond  given  and  issued  by  the 
Dearborn  Furniture  Manufacturing  Company,  of  the  value 
of  one  thousand  dollars,  a  more  specific  and  particular  de- 
scription of  said  note  and  bond  the  grand  jury,  from  the  ev- 
idence adduced  before  them,  can  not  give  ;  but  all  of  which 
was  then  and  there  the  property  of  the  said  John  Lose,  and* 
of  the  value  hereinbefore  mentioned  and  fixed,  contrary  to* 
the  form  of  the  statute.'* 
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The  appellant  moved  the  court  to  quash  the  indictment, 
ivhich  motion  was  overruled,  and  to  this  decision  he  except- 
ed. Upon  arraignment,  and  his  plea  of  not  guilty,  the  is- 
sues joined  were  tried  by  a  jury,  and  a  verdict  was  returned 
finding  the  appellant  guilty,  and  assessing  his  fine  in  the  sum 
of  five  dollars.  Over  his  motion  in  arrest  of  judgment  and 
his  exception  saved,  the  court  rendered  judgment  on  the 
verdict. 

In  this  court  the  appellant  has  assigned  as  errors  the  de- 
cisions of  the  circuit  court,  in  overruling  his  motion  to  quash 
the  indictment,  and  his  motion  in  arrest  of  judgment.  It 
will  be  seen,  therefore,  that  the  only  questions  for  decision 
relate  to  the  sufficiency  of  the  indictment. 

From  the  language  of  the  indictment,  it  may  be  fairly  in- 
ferred, we  think,  that  it  was  intended  thereby  to  charge  the 
appellant  with  the  commission  of  one  of  the  misdemeanors 
which  are  defined,  and  the  maximum  of  their  punishment 
prescribed,  in  section  77  of  the  misdemeanor  act  of  June 
14th,  1852.     This  section  reads  as  follows : 

**Sec.  77.  If  any  person  when  requested  by  the  assessor, 
or  any  of  his  deputies,  fail  to  give  a  true  list  of  all  his  tax- 
able property,  or  to  take  and  subscribe  any  oath  in  that 
behalf,  as  required  by  law,  or  shall  fix  a  fraudulent  value 
where  an  oath  is  not  required  on  such  property,  such  per- 
son upon  conviction,  shall  be  fined  not  exceeeding  five  hun- 
dred dollars."     2  R.  S.  1876,  p.  481. 

It  will  be  observed  that  this  section  of  the  statute  declares 
three  different  offences,  the  first  two  of  which  are  alike 
clearly  qualified  and  controlled  by  the  words,  **as  required 
by  law,"  immediately  following,  and  constituting  an  essen- 
tial part  of,  the  description  of  each  of  the  said  first  two 
offences.  In  the  case  at  bar,  the  indictment  was  evidently 
framed  with  the  view,  and  for  the  puri)ose,  of  charging  Ihe 
appellant  with  the  commission  of  the  fii*st  offence  declared 
and  defined  in  the  above  quoted  section.     But  it  seems  to 
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US  that  the  indictment  is  radically  and  fatally  defective  in 
these  two  particulars :  1.  It  does  not  show  that  the  appellant 
was  required  by  law  to  give  the  assessor  of  Lawrenceburgh 
township  **a  true  list  of  all  his  taxable  property,"  or  of  the 
property  described  in  the  indictment;  and,  2.  It  fails  to 
show  that  the  particular  property  was  required  by  law  to  be 
listed  by  the  appellant,  when  he  was  requested  by  the 
assessor,  as  alleged,  for  the  year  1878.  Under  the  provi- 
sions of  sections  15  and  17  of  the  assessment  law  of  Decem- 
ber 2l8t,  1872,  which  were  in  force  at  the  time  mentioned 
in  the  indictment,  we  are  of  the  opinion  that,  for  the  pur- 
pose of  showing  that  the  appellant  was  required  by  law  to 
give  the  assessor  of  Lawrenceburgh  township,  when  requested 
by  him,  a  true  list  of  all  his  taxable  property,  the  indict- 
ment ought  to  have  charged  that  the  appellant,  at  the  time 
named  therein,  was  a  person  of  full  age  and  sound  mind, 
and  a  resident  of  said  townjtfhip ;  and  that,  for  the  pur- 
pose of  showing  that  the  particular  property,  described  in 
the  indictment,  was  required  by  law  to  be  listed  by  the 
appellant,  for  the  year  1878,  the  indictment  ought  to  have 
averred  that  he  was  the  owner  of  that  particular  property 
on  the  1st  day  of  April,  1878.  Buckingham  v.  The  Statey 
17  Ind.  305. 

In  StribhUng  v.  The  State^  56  Ind.  79,  this  court  said : 
**The  sufficiency  or  insufficiency  of  an  indictment  may  be 
tested  by  the  answer  to  the  following  question :  Can  the 
facts,  properly  alleged  in  the  indictment,  be  true,  and  the 
defendant  innocent  of  the  offence  intended  to  be  charged 
against  him?  If  the  answer  must  be  in  the  affirmative,  the 
indictment  is  bad;  if  in  the  negative,  the  indictment  is 
good."  Applying  this  test  to  the  indiclmeut  in  the  case 
now  before  us,  it  will  be  readily  seen,  we  think,  that  it  is 
clearly  bad;  for  all  the  facts  charged  in  the  indictment 
might  be  strictly  and  literally  true,  and  yet  the  appellant  be 
innocent  of  the  offence  intended  to  be  charged  against  him. 
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If  9  at  the  time  named  in  the  indictment,  the  appellant  wa$ 
not  a  resident  of  Lawreneeburgh  township,  but  was  a  resi- 
dent of  another  township  in  Dearborn  county,  or  in  any  other 
comity,  in  this  State,  it  would  seem  to  be  clear,  that,  under  the 
assessment  law,  he  would  not  be  required  by  law  to  list  the 
property,  named  in  the  indictment,  in  Lawrencebui^h  town- 
ship ;  for  such  property  would  follow  the  person  of  the  appel- 
lant, and  the  law  would  require  that  he  should  list  the  property 
for  taxation,  in  the  township,  in  this  State,  in  which  he  resided. 
Or,  if  the  property  described  in  the  indictment  were  not 
owned  by  the  appellant  on  the  Ist  day  of  April,  1878,  but 
acquired  subsequent  to  that  day,  it  might  be  well  that  the 
law  would  not  require  him  to  list  that  property  for  taxa- 
tion, for  tliat  year,  even  if  he  resided  in  Lawreneeburgh 
township. 

Our  conclusion  is,  that  the  facts  alleged  in  the  indictment 
are  not  sufficient  to  charge  the  appellant  with  the  commis- 
sion of  the  misdemeanor  intended  to  be  charged  against  him, 
and  that  those  facts,  therefore,  did  not,  and  do  not,  consti- 
tute a  public  offence.  The  court  erred,  we  think,  in  over- 
ruling the  motion  to  quash  the  indictment. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  motion  to  quash  the  indictment. 


No.  8696. 

« 

Peed  et  al.  v.  Brenneman,  Jr.,  et  al. 

'QiGiiyrAY."Bemon8trance,—Public  UUIUy, -^Damages, —ApeKonythrongh 
whose  land  it  is  proposed  to  locate  a  public  highway,  raay  remonstrate 
upon  the  ground  of  the  inutility  thereof,  and  in  the  same  remonstrance 
claim  damages  therefor. 
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Sasivr,— Practice. — Verdiet. — Venire  de  Novo. — On  the  trial  of  a  cause  in 
relation  to  the  location  of  a  public  highway,  in  which  there  was  a  re- 
monstrance on  account  of  the  inutility  thereof  and  for  damages,  the 
vei-dict  was  in  favor  of  its  public  utility,  but  as  to  one  of  the  remon- 
strants found  neither  for  nor  against  him  on  the  question  of  damages^^ 

Heldf  that  such  verdict  was  so  defective  that  a  judgment  could  not  be 
rendered  thereon  as  against  such  remonstrant,  and  that  he  was  entitled 
to  a  venire  de  novo  for  the  trial  of  the  whole  cause,  including  the  question 
as  to  the  public  utility  of  such  proposed  highway. 

JTeld^  also,  that  this  would  open  up  the  whole  question  of  public  utility 
.  of  such  highway  not  only  as  to  him,  but  also  as  to  the  other  remonstrantB.r 

Practice. — Venire  de  novo. — New  TriaL—A  venire  facias  de  novo  and  a 
new  trial  are  different,  though  alil^e  in  this,  that  a  new  trial  takes 
place  in  both. 

Sahe.^A  new  trial  Implies  an  examination  of  all,  and  not  a  part  only, 
of  tlie  issues  ]>etween  the  parties  to  whom  it  was  granted. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett,  E.  H.  Bundy,  D.  W.  Chambers  and  W. 
O.  Barnard^  for  appellants. 
M.  E.  Fo7*knei'  and  J.  Broton^  for  appellees. 

WoRDEN,  J. —  The  appellees,  Brenneman  aSid  others, 
filed  a  petition  before  the  board  of  commissioners  of  Henry 
county  for  the  location  and  establishment  of  a  certain  high- 
way. The  petition  showed  that  the  proposed  highway  would 
run  through  the  lands  of  John  R.  Peed,  Robert  M.  Cham- 
bers, Harrison  Goodman  and  Elisha  Clift,  among  others. 

Viewers  were  appointed,  who  reported  in  favor  of  the 
public  utility  of  the  proposed  highway. 

Peed  and  others  filed  a  remonstrance  on  the  ground  that 
the  proposed  highway  was  not  of  public  utility ;  also,  claim- 
ing damages  in  case  it  should  be  established. 

Reviewers  were  thereupon  appointed,  who  reported  against 
the  public  utility  of  the  proposed  highway,  but  reported 
damages  in  favor  of  several  remonstrants  in  case  it  should 
be  established.  After  the  return  of  the  report  of  the  re- 
viewers, the  board  decided  against  the  establishment  of  the 
highway,  and  the  petitioners  appealed  to  the  circuit  court. 

Vol.  72.— 19 
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where  the  cause  was  tried  by  a  jury,  who  returned  the  fol- 
lowing vei-dict,  viz.  : 

**We,  the  jury,  find  for  the  petitioners,  and  that  the  pro- 
posed road  will  be  of  public  utility,  and  we  find  and  assess 
damages  in  favor  of  the  remonstrants,  as  follows : 
Robert  M.  Chambers,         -----      None. 

John  R.  Peed,       -------  None. 

Harrison  Goodman,  -----        None." 

The  remonstrants  filed  the  following  motion,  viz. : 

'"The  remonstrants  in  the  above  entitled  cause  move  the 

'^court  to  set  aside  the  verdict  in  this  case,  and  grant  a  venire 

de  novo  J  upon  the  following  grounds :     1st.  Said  verdict,  as 

to  the  remonstrant  Elisha  Clift,  finds  neither  for  nor  against 

him  on  the  question  of  damages.'* 

The  court  sustained  the  motion  as  to  Elisha  Clift  on  the 
'question  of  damages,  and  overruled  it  as  to  him  on  the  ques- 
tion of  public  utility,  and  overruled  it  as  to  the  other  re- 
monstrants^ Exception.  The  question  of  Clift's  right  to 
damages  was  afterward  tried  by  the  couil,  and  found  against 
him,  and  the  court  made  the  proper  order  for  the  location 
and  opening  of  the  highway. 

The  remonstrants,  appellants  herein,  have  assigned  error, 
among  other  things,  upon  the  ruling  of  the  court  in  over- 
ruling a  motion  to  dismiss  the  appeal  from  the  board  of  com- 
missioners, and  upon  the  overruling  of  the  motion  for  a 
venire  de  novo. 

The  motion  to  dismiss  the  appeal  was  based  upon  the  as- 
sumed ground  that  it  was  not  taken  within  the  time  pre- 
scribed by  law  after  the  final  decision  of  the  board ;  but,  as 
we  understand  the  record,  the  appeal  was  taken  in  time. 

But  we  are  of  opinion  that  the  court  erred  in  overruling 
the  motion  for  a  venire  de  novo.  Elisha  Clift  remonstrated 
upon  the  ground  of  the  inutility  of  the  proposed  highway, 
and  also  claimed  damages.  This  he  could  do  in  the  same 
remonstrance.     Butterworth  v.  Bartletty  50  Ind.  537.     He 
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had  the  right  to  have  the  jury  pass  upon  both  these  ques- 
tions. The  verdict  did  not  do  so,  as  was  conceded  by  the 
ruling  of  the  court  on  the  motion  so  far  as  his  claim  for 
damages  was  concerned. 

Suppose  that  Clift  had  been  the  only  remonstrant,  and 
the  verdict  had  been  in  favor  of  the  utility  of  the  proposed 
highway,  but  had  settled  nothing  as  to  his  damages,  could  a 
venire  de  novo  have  been  awaixled  to  try,  not  the  whole 
issue,  but  the  part  only  left  undetermined  by  the  verdict? 
We  think  not.     Clement  v.  Lewis ^  3  Brod.  &  B.  297. 

**A  venire  facias  de  novo  and  a  new  trial,  are  very  differ- 
ent things,  though  alike  in  some  points.  They  agree  in  this, 
that  a  new  trial  takes  place  in  both."  Bosseker  v.  Cramei\ 
18  Ind.  44.  A  new  trial  implies  a  re-examination  of  all,  and 
not  a  part  only,  of  the  issues  between  the  parties  as  to 
whom  it  is  granted. 

The  verdict  being  so  defective  that  judgment  could  not  be 
rendered  upon  it  as  against  Clift,  he  was  entitled  to  a  venire 
de  novo  for  the  trial  of  the  whole  case,  including  the  ques- 
tion as  to  the  public  utility  of  the  proposed  highway ;  and 
this  would  open  up  the  whole  question  of  utility,  not  as  to 
him  only,  but  to  the  other  remonstrants,  because,  if  upon 
the  new  trial  the  question  of  public  utility  should  be  found- 
against  the  petitioners,  the  highway  could  not  be  established 
against  the  other  remonstrants.  This  gave  the  other  re- 
monstrants such  an  interest  in  the  question  as  authorized 
them  to  unite  with  Clift  in  the  motion. 

We  are  of  opmion,  as  before  intimated,  that  the  court  be- 
low erred  in  not  sustaining  the  motion  for  a  venire  de  novo. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 
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No.  9159. 
Elrod  v.  The  State. 

Criminal  Jj aw. —IntoxieaHng  Liquor.— Sale  for  Medicinal  Purposes  on 
Prescription.— A  sale  of  intoxicating  liquor  on  the  prescription  of  a  phy- 
sician, for  medicinal  puiposes,  is  not  a  violation  of  the  statute  requir- 
ing a  license  to  sell  such  liquor. 

Evidence.— JYfmary  and  Secondary.— Waiver.— Where  a  witness  testifies 
without  objection  to  the  general  character  and  contents  of  a  written 
instrument,  the  production  in  evidence  of  the  instrument  itself  is 
thereby  waived. 

From  the  Orange  Circuit  Court. 

W.  Fan^ell  and  N.  Noblitt^  for  appellant. 
D.  P.  Baldwin^  Attorney  General,  M.  S.  Mavity  and 
W.  W.  Thornton,  for  the  State. 

NiBLACK,  C.  J. — ^The  indictment  in  this  case  charged 
James  R.  Elrod,  the  appellant,  with  having  sold  intoxicat* 
ing  liquor,  in  a  less  quantity  than  a  quart,  to  one  William  H. 
Pickler,  without  a  license  authorizing  him  to  make  such  a 
sale. 

The  testimony  of  Pickler,  the  prosecuting  witness,  in  a 
slightly  condensed  and,  to  some  extent,  a  transposed  form, 
may  be  stated  as  follows :  "I  live  in  the  town  of  Orleans,  in 
Orange  county,  in  the  State  of  Indiana ;  I  know  the  defend- 
ant, James  R.  Elrod  ;  he  keeps  a  drug  store  in  the  same  town 
of  Orleans  ;  about  the  10th  day  of  May,  1879, 1  bought  from 
the  defendant,  at  his  drug  store,  in  that  town,  and  in  Or- 
ange county  aforesaid,  a  pint  or  a  half-pint  of  intoxicating 
liquor ;  I  do  not  remember  the  precise  quantity  ;  if  I  bought 
a  pint,  I  paid  him  fifty  cents  for  it ;  if  I  bought  only  a  half- 
pint,  I  paid  him  twenty-five  cents  for  it ;  before  making  the 
purchase,  I  went  to  Dr.  Pitts,  a  regular  practicing  physician, 
residing  in  Orleans,  and  told  him  I  wanted  a  prescription  to 
Elrod' s  drug  store,  to  enable  me  to  buy  some  whiskey  to 
make  camphor  with,  to  keep  in  my  house,  and  obtained  from 
him  a  written  prescription  for  the  liquor  for  medical  pur- 
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poses ;  I  took  that  prescription  to  the  defendant,  at  his  drug 
store,  and  gave  it  to  him  ;  when  I  gave  him  the  prescription, 
he  took  it  and  asked  me  no  questions,  and  I  made  no  state- 
ment to  him  about  what  I  wanted  the  liquor  for ;  I  did  not 
obtain  the  prescription  from  Dr.  Pitts,  in  pursuance  of  any 
combination  or  agreement  with  the  defendant ;  Dr.  Pitts  was 
a  practicing  physician  at  Orleans  at  the  time  I  obtained  the 
prescription  from  him  ;  I  used  a  part  of  the  liquor  to  make 
spirits  of  camphor,  and  a  part  of  it  for  other  puq^oses  ;  the 
defendant  had,  before  that  time,  refused  to  sell  me  liquor 
without  a  prescription  from  a  physician." 

This  was  all  the  evidence  given  in  the  eause.  At  the  con- 
clusion of  the  evidence  counsel  for  the  defendant,  in  answer 
to  a  question  from  the  court,  said  they  had  the  prescription, 
but  no  effort  was  made  by  them  to  introduce  the  prescrii>- 
tion  in  evidence.  Upon  this  evidence  the  court  found  the 
defendant  guilty  as  charged,  and  assessed  a  fine  of  twenty 
dollars  against  him.  After  overruling  a  motion  for  a  new 
trial,  the  court  rendered  judgment  in  accordance  with  the 
finding. 

The  only  question  discussed  here  is  the  sufficiency  of  the 
•evidence  to  sustain  the  finding  of  the  court  below. 

Counsel  for  the  State  contend  that,  as  the  prescription 
was  not  put  in  evidence,  there  was  nothing  properly  before 
the  court  showing  that  the  liquor  was  sold  on  a  prescription, 
and  that  hence  the  finding  was  right  on  the  evidence.  But 
we  are  unable  to  give  the  construction  to  the  evidence,  con- 
tended for.  The  prosecuting  witness  was  permitted  to  tes- 
tify, without  objection,  to  his  procurement  of  the  prescrip- 
tion, as  well  as  to  its  general  character  and  contents.  That, 
under  the  well  i-ecognized  rules  of  evidence,  dispensed  with 
the  production  of  the  prescription  itself. 

The  evidence,  which  was  before  the  court,  made  it  appear 
that  the  whiskey  was  sold  upon  the  prescription  of  a  physi- 
cian, for  what  fairly  puri)orted  to  be  n  niedioinjil  purpose, 
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aiid  io  the  due  eourge  of  the  business  in  which  the  appellant 
wan  at  the  time  engaged.  Nothing  was  shown  tencUng  to 
attack  the  good  faith  of  the  transaction  on  the  part  of  the 
appelhint. 

A»  this  court  has  heretofore  decided,  such  a  sale  was  not 
in  violation  of  anj  law  in  force  at  the  time  the  sale  testified 
to  in  this  case  wa^  made,  and  did  not,  therefore,  consti- 
tute a  criminal  offence.  Ball  v.  The  State,  50  Ind.  595 ; 
Hooper  v.  Tlie  State,  56  Ind.  153. 

The  law  then  and  still  in  force,  i-equiring  persons  to  have 
a  license  to  enable  them  to  sell  intoxicating  liquor  in  a  less 
quantity  than  a  quart  at  a  time  has  reference  to  a  class  of 
sales  different  from  the  one  described  by  the  prosecuting 
witness  in  the  case  at  bar. 

We  are  consequently  of  the  opinion  that  the  finding  of  the 
court  below  was  not  sustained  by  the  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


2  m 
jar  BI8 
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The  Indianapolis  and  Vincennes  Railroad  Company  v» 
McCaffery  et  al. 

Pleading.— 2V/ece»  Cured  by  Verdict.— P^-artwc— Many  defects  in  a  com- 
plaint, which  on  demurrer  would  be  regarded  as  fatal,  will  he  deemed 
to  be  cured  by  a  verdict  for  the  plaintiff,  if  the  defendant  go  to  triat 
without  demurring.    For  example,  see  opinion  in  full. 

Evidence.— iVc»«mpeton.—Whei-e  the  evidence  is  not  in  the  record^, 
the  presumption  in  the  Supreme  Court  is,  that  the  verdict  was,  in  all . 
essentia]  respects,  supported  by  sufficient  pi*oof  on  the  trial  of  the 
cause. 

From  the  Knox  Circuit  Court. 
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3,  O.  Pickensy  for  appellant. 

G.  G.  Reily,   W.  C.  Johmon  and  W.  C.  Niblack,  for 
appellees. 

Woods,  J. — ^The  only  question  presented  on  this  record  is 
whether  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  was  not  tested  bydemun*er 
in  the  court  below,  but  its  sufficiency  is  first  questioned  on 
this  appeal.  The  complaint,  omitting  formal  parts,  is  as 
follows:  ♦•That  theretofore,  on  the  7th  day  of  February, 
1861,  one  Lawrence  McCaffery  was  the  owner  in  fee  simple^ 
and  lawfully  in  possession,  of  the  following  real  estate  in 
Knox  County,  Indiana,  to  wit :  The  south-east  half  of  lot 
number  four  hundred  and  ninety  in  the  city  of  Vincennes. 
The  said  McCaffery  so  remained  .the  owner  of  the  same  and 
seized  thereof  until  the  14th  day  of  July,  1872,  when  he 
died  intestate,  leaving  the  plaintiffs,  his  widow  and  children, 
his  only  heirs  at  law ;  that,  while  their  said  ancestor  was  so 
the  owner  of  said  land  and  in  life,  the  defendant,  by  its  ser- 
vants and  agents,  unlawfully  and  wrongfully  and  without  said 
ancestor's  consent  constructed  a  railroad  in  and  along  a  street 
in  said  city  within  twenty  feet  of  the  real  estate  aforesaid, 
at  which  point  said  street  is  over  fifty  feet  wide,  and  ever 
since  that  time  has  used  the  same  by  running  its  cars  and 
locomotives  thereon,  whereby  said  defendant  has  greatly 
injured  and  damaged  the  plaintiffs'  said  real  estate,  to  wit, 
in  the  sum  of  two  thousand  dollars  ;  that  said  real  estate  was,, 
at  the  time  said  railroad  was  so  erected,  used  and  occupied 
by  the  plaintiffs  and  their  said  ancestor  for  a  dwelling-house 
and  residence,  which  the  defendant  well  knew,  and  that  the 
difference  between  the  rental  value  of  said  realty  in  case 
there  had  been  no  railroad  on  said  street  as  aforesaid  and 
*  its  actual  rental  value  with  said  railroad  constructed  and 
operated  as  it  is  and  was  ever  since  July  14th,  1872,  is  two 
thousand  dollars  less  than  it  would  be  without  said  road* 
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Wherefore,"  etc.  Issues  of  fact,  and  verdict  and  judgment 
for  plaintiffs  for  $106.47. 

The  appellees  cite,  in  support  of  this  complaint,  the  case 
of  Cox  V.  The  Louisville,  etc. ^  E.  R.  Co.,  48  Ind.  178, 
wherein  it  is  declared  to  be  an  inference  of  law,  **that  a  con- 
veyance of  land  bounded  on  a  highway  carries  with  it  the 
fee  to  the  center  of  the  road,  as  part  and  parcel  of  the 
grant,  unless  such  inference  shall  be  expressly  excluded,  and 
that  this  rule  is  applicable  where  the  land  conveyed  is  a  lot 
or  part  of  a  lot  in  a  town  or  city,"  etc. 

The  objections  pointed  out  to  this  complaint  are,  that  it 
is  not  shown  that  the  lot  of  the  plaintiffs  adjoins  or  abuts 
upon  the  street  where  the  railroad  was  laid  and  operated, 
and,  consequently,  it  does  not  appear  that  the  plaintiffs 
owned  the  fee  in  the  street,  and  that  therefore  no  direct  in- 
jury to  the  freehold  of  the  plaintiffs  is  shown  ;  and,  second, 
that  a  cause  of  action  for  a  consequential  injury  is  not 
shown,  **for  the  reason  that  it  does  not  show  the  nature  of 
the  injury  of  which  it  consists,  or  that  it  did  not  accrue  from 
a  legitimate  use  by  the  appellant  of  its  own  property,  or  of 
another's  property  by  that  other^s  consent." 

Many  defects  in  a  complaint,  which,  on  demurrer,  would 
be  regarded  as  fatal  to  the  pleading,  will  be  deemed  to  be 
cured  by  a  verdict  for  the  plaintiff,  if  the  defendant  go  to 
trial  without  demurring.  See  Beard  v.  Tlie  First  Pres- 
hyterian  Church  of  Peru,  10  Ind.  568  ;  The  Indianapolis, 
etc.,  R.  R.  Co.  v.  Keeley's  Adm'r,  23  Ind.  133;  The  In- 
dianapolis, etc.,  R.  R.  Co.  V.  Petty,  30  Ind.  261;  Tfie 
Pittsburgh,  Cincinnati  and  St.  Louis  R.  R.  Co.  v.  Nel- 
son, 51  Ind.  150  ;  Alford  v.  Baker,  53  Ind.  279  ;  Tlte  Jef- 
fersonville,  Madison  and  Indianapolis  R.  R.  Co.  v.  Lyon, 
55  Ind.  477  ;  Shei^od  v.  Shirley,  57  Ind.  13 ;  Donellan  v. 
Hardy,  57  Ind.  393 ;  Tlit  Louisville,  New  Albany  and 
Chicago  R.  W.  Co.  v.  Spain,  61  Ind.  460;  Hosteller  v. 
Tlie  State,  ex  rel.,  62  Ind.  183;  McMahin  v.  Weston,  64 
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Ind.  270 ;  Scott  v.  Zartman,  61  Ind.  328 ;  WiUs  v.  Lam- 
bert, 66  Ind.  494 ;  Alford  v.  Bakei,,  53  Ind.  279 ;  Eigen- 
mann  v.  Backoff  56  Ind.  594. 

Applying  the  rule  indicated  by  these  cases,  the  complaint 
in  question  should  be  sustained.  It  clearly  states  enough  to 
bar  another  action  for  the  same  cause,  and,  while  its  aver- 
ments in  the  resi>ects  mentioned  are  by  no  means  exi>licit, 
the  facts  necessary  to  make  a  complete  statement  of  a  cause 
of  action  are,  perhaps,  fairly  inferable  from  the  facts  aver- 
red ;  at  least,  the  verdict  will  be  deemed  to  supply  what  is 
wanting.  The  evidence  -is  not  in  the  record,  and,  in  the  ab- 
sence of  something  to  the  contrary,  the  presupiption  is, 
that  the  verdict,  in  all  essential  respects,  was  supported  by 
sufficient  proof. 

Judgment  affirmed,  with  costs. 


No.  0266. 
Hench  v.  The  State,  ex  rel.  O'Rourke. 

Prosecuting  Attorney  of  the  Allen  Criminal  Circuit  Court.— 
Term  of  Office.— Case  Distinguished.— The  term  of  office  of  the  prose- 
cuting attorney  of  the  Allen  Criminal  Circuit  Court  was  and  Is  lor  two 
years  under  the  law,  and  no  longer.  Cropsey  v.  Henderson^  63  Ind.  268, 
distinguished. 

Bakk.— Governor^ 8  Commission  for  Longer  Period. — ^The  law  fixes  the 
term  of  the  office,  and  the  Governor's  commission  for  a  longer  period 
will  not  extend  it. 

Criminal  Circuit  Courts.— Criminal  circuit  courts  are  not  circuit 
courts,  but  inferior  courts,  within  the  meaning  of  the  constitution. 

From  the  Kosciusko  Circuit  Court. 

J.  Morris  J  W.  H.   Coombs,  R.   C.  Bell,  A.  C,  Uairis 
and  S.  M.  Hench,  for  appellant. 

A.  Zollars  and  W.  S.  O'Rourke,  for  appellee. 
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HowK,  J. — ^The  principal  question  in  this  case,  for  the 
decision  of  this  court,  is  this :  What  is  the  term  of  office  of 
the  prosecuting  attorney  of  the  Allen  Criminal  Ciienit 
Court?  On  the  1st  day  of  December,  1880,  an  information 
in  the  nature  of  a  qtu>  toan'anto  was  filed  by  the  appellee'^ 
relator  against  the  appellant,  in  the  Superior  Court  of  Allen 
county.  Before  any  proceedings  were  had  in  the  cause^ 
changes  of  venue  were  granted  from  both  court  and  county^ 
and  the  case  was  transmitted  for  issue  and  trial  to  the 
circuit  court  of  Kosciusko  county. 

The  parties  appeared  in  the  latter  court,  and  the  appel* 
lant's  depiurrer  for  the  want  of  sufficient  facts  to  the 
relator* 8  information  was  overruled,  and  his  exception  was 
duly  saved  to  this  decision.  He  then  answered  in  three  par- 
agraphs. The  relator's  demurrer  to  the  third  paragraph  of 
answer,  for  the  alleged  insufficiency  of  the  facts  therein,  was. 
sustained  by  the  court,  and  to  this  ruling  the  appellant 
excepted.  The  relator  replied  specially  to  the  second  para- 
graph of  answer.  The  appellant  moved  the  court  to  strike 
out  a  specific  portion  of  said  special  reply,  which  motion 
was  sustained,  and  to  this  decision  the  relator  excepted. 

The  cause,  being  at  issue,  was  tried  by  the  court,  and  a 
finding  was  made  for  the  appellee'i^  relator ;  and,  over  the 
appellant's  motion  for  a  new  trial,  judgment  was  rendered 
against  him  and  in  the  relator's  favor,  as  demanded  in  the 
information. 

The  appellant  has  here  assigned  as  errors  the  following 
decisions  of  the  circuit  court : 

1.  In  sustaining  the  relator's  demurrer  to  the  third  par- 
agraph of  his  answer ;  and, 

2.  Ill  overruling  his  demurrer  to  the  relator's  reply  to  the 
second  paragraph  of  his  answer. 

The  appellee's  relator  assigned,  as  a  cross  error,  the  deci- 
sion of  the  court,  in  sustaining  the  appellant's  motion  to 
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strike  out  a  part  of  the  reply  to  the  second  paragraph  of 
answer. 

Without  especial  reference  to  the  errors  assigned  by 
either  party,  we  will  consider  and  decide  what  we  regard  as. 
the  controlling  question  in  this  case,  and  with  which  we  have 
prefaced  this  opinion,  namely :  What  is  the  term  of  office  of 
the  prosecuting  attorney  of  the  Allen  Criminal  Circuit 
Court? 

It  is  certain  such  term  of  office  can  not  be  <*longer  than 
four  years ;"  because  the  office  was  created  by  act  of  the 
General  Assembly,  approved  March  11th,  1867,  and  the  last 
clause  of  section  2  of  the  15th  article  of  the  constitution: 
of  1851  expressly  provides  that  *'the  General  Assembly 
shall  not  create  any  office,  the  tenure  of  which  shall  be  longer 
than  four  years." 

It  is  equally  certain  as  it  seems  to  us,  that  such  term  of 
office  can  not  be  for  a  less  period  of  time  than  two  years, 
under  the  laws  in  force  since  April  26th,  1869,  providing  for 
biennial  elections  ;  for,  as  the  office  could  only  be  filled  by 
an  election  every  two  years,  and  as  such  an  officer  as  the 
prosecuting  attorney  would,  under  section  3  of  article  15  of 
the  constitution,  hold  his  office  until  his  successor  had  been 
elected  and  qualified,  the  term  of  such  office  would  be  pmc- 
tically  at  least  two  years. 

In  section  3  of  the  act  of  March  11th,  1867,  under  which 
the  Allen  Criminal  Circuit  Court  was  created  and  estab- 
lished, and  under  which  two  other  criminal  circuits  were 
also  created  and  established,  it  was  and  is  provided  as 
follows : 

*»Sec.  3.  At  the  general  election  of  the  second  Tuesday 
in  October,  1867,  there  shall  be  elected,  by  the  qualified 
voters  of  each  of  said  circuits,  a  judge  and  prosecuting  attor- 
ney,  who  shall  be  commissioned  and  qualified,  and  hold  their 
respective  offices  in  the  manner  required  by  law."  Acta 
1867,  p.  87 ;  1  R.  S.  1876,  p.  394. 
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It  will  be  readily  seen  that  this  section  of  the  statute  does 
not  prescribe  the  term  of  office  of  either  the  judge  or  the 
prosecuting  attorney  of  either  of  the  criminal  circuits  therein 
referred  to,  except  in  the  closing  provision  of  the  section, 
that  they  should  "hold  their  respective  offices  in  the  man- 
ner required  by  law."  There  can  be  no  doubt  but  that  at 
the  time  the  act  was  passed,  creating  and  establishing  the 
Allen  Criminal  Circuit  Court,  the  members  of  the  General 
Assembly  supposed  that  such  criminal  circuit  courts  wei-e 
circuit  courts,  within  the  meaning  of  that  exi)ression  as  used 
in  the  constitution  of  1851,  and  that  the  terms  of  office  of 
the  judges  and  prosecuting  attorneys  of  such  criminal  circuit 
courts  were,  therefore,  prescribed  and  limited  by  the  con- 
stitutional provisions  in  relation  to  the  terms  of  office  of  the 
judges  and  prosecuting  attorneys  of  the  circuit  courts  men- 
tioned in  the  constitution.  The  General  Assembly  of  1869 
passed  "An  act  in  relation  to  criminal  circuit  courts  and  the 
judges  thereof,"  etc.,  approved  May  13th,  1869,  in  the  pre- 
amble of  which  act  it  was  recited  that,  "Whereas,  Doubts 
have  arisen  as  to  whether  the  criminal  circuit  courts  of  this 
State  are  such  circuit  courts  as  the  constitution  requires  to 
be  established,  or  whether  they  belong  to  the  class  of  infe- 
rior courts  which  the  General  Assembly  may,  in  its  discre- 
tion, provide : 

"And,  Whereas,  The  legislation  under  which  said  crim- 
inal circuit  courts  exist  fails  to  define  or  designate  the 
term  for  which  the  judges  thereof  shall  be  elected,"   etc. 

It  was  then  enacted  in  said  act,  among  other  things,  that 
the  term  of  office  of  the  judges  of  the  criminal  circuit  courts 
elected  and  to  be  elected,  should  be  four  yeai*s  from  and 
after  their  respective  elections,  etc.  Provision  was  also 
made  in  said  act  for  an  agreed  case  between  any  one  of  the 
said  judges  and  the  Governor  of  the  State,  to  obtain  a  judi- 
cial deteraiination  of  the  question  whether  the  criminal 
circuit  courts  were  circuit  courts  or  inferior  couits  within 
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the  meauing  of  those  expressions  as  used  in  the  constitution. 
We  are  not  advised  that  any  such  agreed  case  was  ever  pre- 
sented to  this  court  for  decision ;  but  the  precise  question 
was  involved  in  the  case  of  Clem  v.  The  State^  33  Ind. 
418,  which  was  an  appeal  from  the  Marion  Criminal  Circuit 
Court.  In  the  able  and  exhaustive  opinion  of  Frazer,  J., 
in  that  case,  the  question  was  carefully  considered,  and  the 
conclusion  then  reached  by  this  court  was,  that  the  criminal 
circuit  courts  were  not  circuit  courts,  but  inferior  courts,, 
within  the  meaning  of  the  constitution.  The  con*ectness  of 
that  decision  has  never  been  doubted  or  questioned,  but  has- 
been  fully  approved  in  the  more  recent  cases  in  this  court. 
Ex  Parte  Wiley ^  39  Ind.  546  ;  Cropaey  v.  Henderson^  63  Ind. 
268  ;  The  State^  ex  rel.y  v.  Morrison^  64  Ind.  141 ;  and  Ouetiff 
y.  The  State,  66  Ind.  94. 

It  may  be  fairly  inferred,  we  think,  from  the  preamble 
above  quoted  of  the  act  of  May  13th,  1869,  Acts  1869', 
Spec.  Sess.,  p.  52,  that,  in  the  enactment  of  the  act  of  March 
11th,  1867,  under  which  the  Allen  Criminal  Circuit  Court 
was  created,  it  was  supposed  by  the  General  Assembly  that 
such  criminal  circuit  courts  were  circuit  courts,  within  the 
meaning  of  the  constitution,  and  that  the  judges  and  prose- 
cuting attorneys  of  such  criminal  circuit  courts  would  hold 
their  respective  offices  for  the  same  terms  as  were  then  pre- 
scribed for  the  like  officers  of  the  circuit  courts,  both  in  the 
constitution  of  1851  and  in  the  laws  enacted  pursuant  there- 
to by  the  General  Assembly  of  1852.  It  may  be  said,  there- 
fore, with  reasonable  certainty,  as  it  seems  to  us,  that  it  was 
the  legislative  intent,  in  the  enactment  of  said  section  3, 
above  quoted,  of  the  act  of  March  11th,  1867,  to  provide 
that  the  judge  and  prosecuting  attorney  of  a  criminal  circuit 
court  should  "hold  their  respective  offices  in  the  manner  re- 
quired by  law,'"  constitutional  and  statutory,  in  relation  tt> 
the  term  of  office  of  the  judge  and  prosecuting  attorney, 
respectively,  of  the  circuit  courts  mentioned  in  the  const!- 
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tution.  In  so  far  as  the  prosecuting  attorney  of  a  crimiual 
circuit  court  is  concerned,  there  is  nothing  in  the  subsequent 
legislation  of.  this  State  to  indicate  any  other  or  different  in- 
tent on  the  part  of  the  General  Assembly  as  to  the  term  of 
office  of  such  prosecuting  attorney.  Section  11  of  the 
7th  article  of  the  constitution  of  1851  provides  as  follows  : 
**There  shall  be  elected,  in  each  judicial  circuit,  by  the  voters 
thereof,  a  prosecuting  attorney,  who  shall  hold  his  office  for 
two  years." 

In  section  1  of  **An  act  to  provide  for  the  election,  and 
certain  of  the  duties  of  prosecuting  and  district  attorneys," 
approved  June  11th,  1852,  it  was  provided  as  follows :  **At 
the  general  election  in  the  year  1852,  and  every  second  year 
thereafter,  there  shall  be  elected  in  each  judicial  circuit  a 
prosecuting  attorney,  who  shall  prosecute  the  pleas  of  the 
State,  in  the  circuit  courts  of  such  circuit."  2  R.  S.  1876, 
p.  415.  This  statutory  provision  has  since  remained  in  force, 
and  is  now  a  part  of  the  law  of  this  State. 

We  are  of  the  opinion,  therefore,  that  when  the  General 
Assembly,  in  said  section  3,  above  quoted,  of  the  act  of 
March  11th,  1867,  under  which  the  Allen  Criminal  Circuit 
Court  was  created  and  established,  enacted  and  declared  that 
the  prosecuting  attorney  of  such  court  should  hold  his  office 
^*in  the  manner  required  by  law,"  such  enactment  and  dec- 
laration were  thus  made  with  especial  reference  to  the  con- 
stitutional and  statutory  law  prescribing  and  limiting  the 
term  of  office  of  the  prosecuting  attorney  of  the  circuit 
court,  and  with  the  intent  that  the  prosecuting  attorney  of 
the  criminal  circuit  court  should  hold  his  office  for  the  term 
of  two  years,  the  term  prescribed  by  law  for  the  prosecuting 
attorney  of  the  circuit  court,  mentioned  in  the  constitution. 
Although  the  office  of  prosecuting  attorney  of  a  criminal 
<^rcuit  court  was,  under  the  decisions  of  this  court,  an  office 
created  by  the  General  Assembly,  yet,  as  the  tenure  or  term 
of  the  office,  as  we  construe  the  legislation  in  reference  there- 
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to,  was  only  "for  two  years,'*  the  General  Assembly  was 
not  prohibited  from  creating  such  office  by  the  last  clause 
of  section  2,  above  quoted,  of  article  15  of  the  constitu- 
tion. We  do  not  find,  therefore,  in  any  of  the  subsequent 
legislation,  that  "doubts  have  arisen"  in  relation  to  the  term 
of  office  of  the  prosecuting  attorney  of  the  criminal  circuit 
eourt,  nor  do  we  find  anything  to  indicate  that  the  Greneral 
Assembly  ever  intended  that  such  prosecuting  attorney 
should  hold  his  office  in  any  other  or  different  manner,  or 
for  any  other  or  different  tenure  or  term,  than  in  the  man- 
ner and  for  the  tenure  or  term  prescribed  or  required  by 
law  for  the  prosecuting  attorney  of  the  circuit  court,  men- 
tioned in  the  constitution.  Our  conclusion  is,  that  the  tenure 
or  term  of  office  of  the  prosecuting  attorney  of  the  Allen 
Criminal  Circuit  Court  was  and  is  "for  two  years,"  under 
the  law,  and  no  longer. 

It  is  manifest  from  the  record  before  us,  and  firom  the 
briefs  of  counsel  as  well  for  the  appellee  as  for  the  appel- 
lant, that  this  case  probably  had  its  origin  in  the  construc- 
tion placed  by  the  parties  respectively  upon  certain  language 
used  by  Wobden,  J.,  speaking  for  the  comt,  in  the  case  of 
Gropsey  v.  Henderson^  supra.  It  appears  from  the  opin- 
ion in  the  case,  that  Cropsey  had  been  the  prosecuting  at- 
torney of  the  Marion  Criminal  Circuit  Court  for  the  term  of 
two  years,  from  November  4th,  1874,  until  November  4th, 
1876,  and  no  longer.  He  did  not  claim  that  he  was  entitled 
to  the  office  for  a  longer  term  than  two  years.  On  the  con- 
trary, the  theory  of  his  case  was  utterly  inqonsistent  with 
any  such  claim.  His  claim  was  that,  as  such  prosecuting  at- 
torney, he  was  entitled  by  law  to  an  annual  salary  to  be  paid 
out  of  the  State  treasury ;  and  his  suit  was  to  compel  Hen- 
derson, Auditor  of  State,  by  mandate,  to  issue  him  a  war- 
rant for  such  salary.  The  law  provided  that  his  salary 
4»hould  be  paid  out  of  the  county  treasury,  and  he  could  have 
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no  possible  claim  upon  the  State  treasury,  except  upon  the 
theory  that  the  court  in  which  he  was  prosecuting  attoniey 
was  a  circuit  court  within  the  meaning  of  the  constitution  ; 
and,  if  that  theory  were  true,  his  term  of  office  would  have 
been  expressly  limited  by  the  constitution  to  a  term  for  two 
years.  Clearly,  therefoi-e,  the  length  of  his  term  of  office 
was  not  a  question  for  decision,  either  in  the  trial  court  or  in 
this  court.  This  court  held,  in  substance,  that,  as  his  office 
was  created  by  an  act  of  the  General  Assembly,  as  the  pros- 
ecuting attorney  in  an  inferior  court,  within  the  meaning  of 
'that  expression  in  the  constitution,  he  was  not,  as  such 
officer,  the  prosecuting  attorney  mentioned  in  the  constitu- 
tion ;  and  that,  therefore,  he  had  no  claim,  under  the  law^ 
upon  the  State  treasury  for  the  payment  of  his  salary,  and 
the  auditor  of  state  could  not  be  compelled,  by  mandate,  to 
issue  his  warrant  therefor.  These  were  the  only  points  in 
judgment,  in  the  decision  of  this  court,  in  the  case  cited. 

In  the  opinion  of  the  court,  Worden,  J.,  said:  "Per- 
haps the  duration  of  the  term  of  office  of  the  prosecuting  at- 
torney of  a  criminal  circuit  court  would,  in  the  absence  of 
any  law,  be  limited  to  four  years  by  the  second  section  of 
the  fifteenth  article  of  the  constitution,  which  provides  as 
follows  : 

**  *When  the  duration  of  any  office  is  not  provided  for  by 
this  constitution,  it  may  be  declared  by  law ;  and,  if  not  so  de- 
clared, such  office  shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment.  But  the  General  Assem- 
bly shall  not  create  any  office,  the  tenure  of  which  shall  be 
longer  than  four  years.' 

<*The  reasoning  in  the  Clem  case  leads  to  the  conclusion, 
that,  in  the  absence  of  legislation,  the  term  of  the  office 
would  extend  to  four  years,  and  not  longer." 

We  are  of  the  opinion  that  the  language  quoted  will  not 
authorize  or  bear  the  construction  which,  it  would  seem,  has 
been  placed  upon  it.     It  must  be  borne  in  mind  that  the  du- 
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ration  of  Cropsey's  term  of  office,  as  prosecuting  attorney  of 
the  Criminal  Circuit  Court,  was  not  a  question  for  the  deci- 
sion of  this  court,  and  was  not  decided,  nor  intended  or 
attempted  to  be  decided.  There  was  no  occasion,  therefore^ 
for  this  court  to  overhaul  the  legislation  of  this  State  for  ten 
years  or  more,  to  examine  critically  such  legislation  as- 
seemed  to  have  a  possible  bearing  upon  the  duration  of  such 
term  of  office,  or  to  construe,  interpret^  or  to  endeavor 
to  arrive  at  the  legislative  intent  in  the  enactment  of  such 
legislation ;  and  these  things  were  not  done.  The  language 
quoted  was  probably  written  in  answer  to  some  suggestion, 
that,  as  the  act  creating  the  office  did  not  expressly  define 
and  limit  the  term  of  such  office,  its  dui^ation  would  be 
unlimited.  For  all  that  is  said  in  the  language  quoted  is 
that  in  such  a  case  the  duration  of  such  term  of  office 
would  be  limited  to  four  years  by  the  constitutional  provision 
set  out  in  the  opinion.  It  certainly  was  not  said,  nor 
intended  to  be  said,  that  this  constitutional  provision  fixed 
the  duration  of  such  term  of  office  at  four  years ;  it  was 
simply  said  that,  in  the  absence  of  any  legislation  bearing  on 
the  point,  if  ^there  were  none,  the  constitutional  provision 
quoted  would  limit  the  term  to  four  years. 

It  appears  from  the  record  of  this  cause,  that,  since  the  act 
of  April  26th,  1869,  3  Ind.  Stat.,  p.  232,  providing  for  bien- 
nial  elections,  commencing  with  the  second  Tuesday  in  Octo- 
ber, 1870,  the  office  of  prosecuting  attorney  of  the  Allen 
Criminal  Circuit  Court  has  been  filled  by  election  at  each 
of  such  biennial  elections,  and  the  officer  so  elected  has  been 
commissioned  by  the  Governor  for  the  term  of  two  years 
only,  down  to  and  including  the  election  in  October,  1878. 
At  that  election  Hench,  the  appellant,  was  elected  to  such 
office,  and  was  commissioned  by  the  Governor  for  the  term 
of  two  years  from  the  24th  day  of  October,  1878,  until  the 
24th  day  of  October,  1880.  At  the  regular  election  in  Octo- 
VoL.  72.— 20 
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ber,  1880y  the  appellee's  relator,  0'Roui*ke,  was  duly  elected 
as  such  prosecuting  attorney  for  the  term  of  two  years  from 
the  24th  day  of  October,  1880 ;  but  the  Governor  has  com- 
missioned him  for  the  term  of  four  years  from  and  after  the 
day  last  named,  instead  of  for  the  term  of  two  years,  to 
which  only,  as  we  think,  he  was  lawfully  entitled.  The 
law,  however,  fixes  the  term  of  the  office,  and  where  the 
term  is  thus  fixe^l  it  is  certain  that  the  Governor's  commis- 
sion for  a  longer  period  will  not  extend  the  legal  term.  It 
is  certain,  also,  that  the  appellee's  relator  was,  at  the  time 
this  cause  was  tried  below,  and  still  is,  entitled  to  the  posses- 
sion of  the  office  in  controversy  for  his  legal  term.  77ie 
Board,  etc.,  of  Boone  Co.  v.  Tfie  State,  61  kid.  379. 

We  are  of  the  opinion,  therefore,  that  the  trial  court  has 
reached  a  right  conclusion  in  its  finding  and  judgment  in  this 
case,  in  so  far  as  the  relator's  title  to  the  office  in  contro- 
versy, and  his  right  to  the  full  possession  thereof,  for  the 
term  of  two  years  from  and  after  the  24th  day  of  October, 
1880,  are  concerned  and  in  issue.  In  such  a  case,  even 
though  errors  may  have  intervened,  a  point  which  we  have 
not  examined  and  do  not  decide,  yet,  as  the  substantial  rights 
of  the  appellant  do  not  seem  to  us  to  have  been  affected 
thereby,  or  by  the  judgment  below,  we  can  not  reverse  the 
judgment,^  under  the  code,  on  account  of  such  errors.  2  R.  S. 
1876,  p.  83,  sec.  101.  Again,  in  section  580  of  the  code,  it 
is  provided  that  no  judgment  shall  be  reversed,  in  whole  or 
in  part,  where,  as  in  the  case  at  bar,  it  shall  uppear  to  the 
court  that  the  merits  of  the  cause  have  been  fairly  tried  and 
determined  in  the  court  below.     2  R.  S.  1876,  p.  246. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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No.  7021. 
Pabker  V.  Clayton. 

Pleading.— ConiptoM.—/9iaff€fency  of,  on  MoHon  in  Arrest  ofJudifmeni.'^ 
Bequest.-^Affreemeni.'-A  complaint,  alleging  that  the  defendant  is  in- 
debted to  the  plaintiff  in  a  certain  sum  '*for  keeping  the  defendant's 
horse,  feeding  and  caring  for  the  same'^  for  a  certain  time,  and  that 
*^the  keeping  and  feeding  and  caring  for  said  horse^  were  of  a  certain 
value  per  week,  with  a  prayer  for  recovery,  is  sufficient,  after  verdict, 
on  a  motion  in  arrest  of  judgment.  And  such  complaint  also  stated 
facts  from  irhich  both  a  request  and  an  agreement  may  be  inferred. 

FRACTicn.— Pleading  Cured  by  VerdiU.-'A  verdict  will  often  aid  a  de- 
fective pleading,  and  pleadings,  which  would  be  insufficient  on  demur- 
rer, are  often  held  good  after  verdict. 

Same.— Not  only  mere  defects  of  form,  but  faults  affecting  substantive 
facts,  are  often  aided  by  a  verdict. 

SAUE.^Complaint.—Presvmption8  AJUr  renfict.— After  verdict,  the  com- 
plaint ¥rill  be  supported  by  every  reasonable  legal  intendment,  if 
there  is  nothing  in  the  record  to  prevent  it. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadden  and  J.  W,  Tomlinsotij  for  appellant. 
A.  Blair  and  B.  P.  Ferris^  for  appellee. 

Elliott,  J. — ^The  question  in  this  case  is  presented  by  a 
motion  in  arrest  of  judgment.  The  complaint,  omitting  the 
title  and  prayer  for  judgment,  is  as  follows : 

'*The  plaintiff  complains  of  the  defendant,  and  says  the 
defendant  is  indebted  to  him,  in  the  sum  of  two  hundred  and 
fifty  dollars,  for  keeping  the  defendant's  horse,  feeding  and 
caring  for  the  same,  from  the  17th  day  of  May,  1871,  to 
the  17th  day  of  October,  1872,  a  period  of  seventeen  months, 
and  plaintiff  says  the  keeping  and  feeding  and  caring  for 
said  horse  was  of  the  value  of  three  dollars  per. week." 

The  appellant  contends  that  the  complaint  is  bad,  because 
it  does  not  appear  that  the  appellee  did,  in  fact,  keep  and 
feed  appellant's  horse ;  but  we  think  there  is  little  force  in 
this  objection.  It  does  appear,  although  the  allegations  are 
somewhat  vague  and  obscure,  that  the  horse  was  kept  and 
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fed  by  the  appellee,  -and  that  it  belonged  to  the  appellant. 
The  complaint,  aided  as  it  is  by  the  verdict,  is  sufficient  to 
withstand  such  an  objection. 

The  complaint  is  next  assailed  upon  the  ground  that  it 
does  not  show  a  request,  and  this  objection  presents  a  more 
serious  question.  Of  course,  nobody  doubts  that  recovery 
can  not  be  had  in  actions  ex  contractu  y  where  there  has  been 
no  request,  but  the  question  here  goes  beyond  the  mere  as- 
cei*tainment  of  the  general  rule,  for  it  involves  an  investiga- 
tion of  the  question  as  to  whether  a  complaint  which  does 
not,  in  terms,  show  a  precedent  request,  can  be 'so  aided  by 
a  verdict  as  to  successfully  repel  an  attack  made  by  a  mo^ 
tion  in  arrest  of  judgment. 

There  is  an  important  and  well  defined  distinction,  rest- 
ing upon  sound  and  solid  ground,  between  cases  in  which 
the  attack  is  by  demurrer,  and  those  in  which  it  is  by  motion 
in  arrest.  The  City  of  Anderson  v.  Hervey^  67  Ind.  420; 
Oalvin  V.  WooUen,  66  Ind.  464 ;  Hoatetlei'  v.  The  State, 
62  Ind.  183.  A  verdict  will  many  times  aid  a  defective  plead- 
ing, and  pleadings  which  would  be  bad  on  demurrer  are  often 
held  good  after  verdict.  It  is  not  only  mere  defects  of  form 
that  are  aided  by  a  verdict,  but  faults  affecting  substantive 
facts  are  often  so  aided.  Thus,  in  Bailey  v.  Clay,  4  Rand. 
346,  it  was  held  that  a  failure  to  aver  performance  will  be  sup- 
plied by  the  verdict.  Failure  to  aver  special  notice  or  de- 
mand will  not  avail  upon  a  motion  in  arrest,  because  the 
defect  is  cured  by  the  verdict.  T/ie  Chester  Glass  Co.  v. 
Dewey,  16  Mass.  94;  Kingsley  v.  Bill,  9  Mass.  198;  Bliss 
v.  Arnold,  8  Vt.  252.  This  court  has  often  enforced  the 
doctrine,  that  a  defective  complaint  will  be  aided  by  a  ver- 
dict. In  Wilson  v.  Kelly,  58  Ind.  586,  the  complaint  was 
for  the  recovery  of  money  paid  by  the  plaintiff  for  the 
defendant,  and  it  was  there  held,  that  the  failure  to  allege  a 
request  was  supplied  by  the  verdict.  A  complaint  upoir  « 
promissory  note   was   held   good  after   verdict,   although 
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neither  the  note  nor  the  indorsement  to  the  plaintiff  was  set 
out.  Purdue  v.  Steveiisony  64  Ind.  161 ;  WestfallY.  Stark^ 
24  Ind.  377.  There  are  many  cases  hi  our  reports  illus- 
trating and  enforcing  the  doctrine,  that  after  verdict  very 
liberal  intendments  will  be  made  in  favor  of  the  complaint. 
Among  them  are :  Dawson  v.  Bayaixl^  41  Ind.  165  ;  Tlie  Indi- 
anapolis, etc.,  B.  B.  Co.  V.  Petty,  30 Ind.  261 ;  Hostetler  v. 
Tfie  State,  62  Ind.  183 ;  Shaw  v.  The  Merchants  NaVl  Bank, 
€0  Ind.  83 ;  AlfordY.  Baker,  58  Ind.  279.  The  general  rule 
deducible  from  the  cases  may  be  thus  stated :  After  verdict 
the  complaint  will  be  supported  by  every  reasonable  legal 
intendment,  if  there  is  nothing  in  the  recoi-d  to  prevent  it. 
Warren  v.  Litchfield,  7  Greenl.  63 ;  Morey  v.  Homan,  10 
yt.  565 ;  Addington  v.  Allen,  11  Wend.  374. 

The  complaint  in  the  present  case  states  facts  from  which 
a  request  and  an  agreement  may  be  inferred,  and  this  is 
sufficient.  Hamilton  v.  Winten*owd,  43  Ind.  393 ;  1  Chitty 
PL  705. 

Judgment  affirmed,  at  costs  of  appellant. 
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JtiGWfrKT.—RelocaUon  of.—Appeal.^Change  of  Venue.— FtacHee.—Aii'  72  30P 

peals  from  the  order  of  a  board  of  commissioners,  establishing  or  jjf  }^ 

relocating  a  highway,  are  placed,  by  section  36  of  the  jict  concerning  -^g  30Q 

county  boards,  1  R.  S.  1876,  p.  357,  on  the  same  footing  as  ordinar}"  153  S45 

civil  actions,  and  a  change  of  venue  thereof  from  the  judge,  for  cause,  |^72  aro 
"   may  be  granted. 

Same. — Names  of  Owners  qf  Lands. — Evidence.— Motion  to  Dismiss. -^U, 
upon  trial  of  such  action^  the  evidence  showed  that  the  names  of  all 
$he  ocwuers,  occupants  or  agents  of  the  lands  through  which  the  road 


156    666 


810  SUPREME  COURT  OF  INDIANA, 

Schmled  v.  Keeney  et  aL 

would  iMiss,  were  not  set  forth  In  the  petition,  it  is  a  matter  ci  deferfoft 
and  not  a  cause  for  dismissing  the  action. 

Same. — Trial  de  Novo  on  Appeal. — Upon  an  appeal  from  an  order  of  a 
board  of  commissioners  establisliiug  or  changing  a  liighway,  the  cause 
must  be  tried  de  novo;  that  is,  all  questions  in  issue  before  the  com* 
mlssioners  must  be  again  tried  in  the  circuit  court. 

Save.— Bemofutranee.  ^Answer,— Issue,— A  remonstrance  filed  either 
against  the  public  utility  of  the  proposed  highway,  or  on  account  of 
damages,  constitutes  an  answer  to  the  petition,  and  tenders  an  issue 
which  must  be  examined  by  the  commissioners,  and  must  be  again 
tried,  on  appeal,  in  the  circuit  court. 

Same.— Where  the  remonstrance  is  against  the  public  utility  of  the  road, 
and  on  account  of  damages,  two  issues  are  presented,  which  must  be 
tried  by  the  circuit  court  on  appeal. 

BAMK»Sight  to  Bemonstrate.— Public  UUlity, '-Damages. '-Waiver. —The 
right  to  remonstrate  against  the  utility  of  a  road  is  not  waived  by  first 
remonstrating  on  account  of  damage. 

Same.— Parties,  FeUtioner  and  BemonstratU.— Practice, — ^In  such  case  the 
petitioner  ought  to  be  made  the  plaintiff  and  the  remonstrant  the  de- 
fendant in  the  circuit  court. 

Same. — Appeal.'-Board  of  Commissioners  not  Proper  Por^. — Supreme 
Court.— The  board  of  commissioners  is  not,  either  in  the  circuit  or 
Supreme  Court,  a  proper  or  necessary  party  to  an  appeal  fix>m  an  order 
of  such  board  establishing  or  relocating  a  public  highway. 

From  the  Switzerland  Circuit  Court.    • 

S.  Carter,  W.  R.  JohnsCojiy  J.  A.  Works  and  J.  D. 
Works^  for  appellant. 

W,  D.  Ward  and  T.  Livings,  for  appellees. 

NiBLACK,  J. — William  J.  Keeney  and  fourteen  other  citi- 
zens and  freeholders  of  Switzerland  county  filed  their  peti- 
tion before  the  board  of  commissioners  of  that  county, 
prajnng  for  certain  changes  in  one  of  the  highways  of  the 
county.  Viewers  were  appointed  to  examine  and  report  upon 
the  public  utility  of  the  proposed  changes,  who  reported  in 
favor  of  their  public  utility. 

Thereupon  the  appellant,  Charles  Schmied,  one  of  the  per- 
sons through  whose  lands  the  proposed  new  and  relocated 
highway  was  to  run,  i-emonstrated  against  the  injury  which 
was  about  to  be  inflicted  upon  him,  and  asked  that  reviewers 
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might  be  appointed  to  assess  his  damages.  Reviewers  were 
accordingly  appointed,  who  assessed  the  appellant's  damages 
at  the  sum  of  $83.00. 

The  appellant  then,  ui  conjunction  with  one  Felix  Carver, 
remonstrated  against  the  public  utility  of  the  proposed 
changes  of  the  highway,  which  remonstrance  was  rejected 
by  the  board  of  commissioners. 

The  board  then  oi-dered  the  new  road,  as  it  had  been  des- 
ignated by  the  viewers,  to  be  opened  and  established  as  a 
highway,  and  the  damages  assessed  in  favor  of  the  appellant 
to  be  paid  out  of  the  county  treasury* 

The  appellant  then  appealed  to  the  circuit  court,  where^ 
upon  the  application  of  the  appellant  and  over  the  objection 
of  the  appellees,  the  venue  was  changed  from  the  judge  of 
that  court,  and  a  judge  from  an  adjoining  circuit  was  called 
to  try  the  cause. 

A  jury  was  empanelled  to  try  the  issues  between  the  par- 
ties, the  appellant  being  design«ted  as  the  plaintijff,  and  the 
appellees  as  defendants,  upon  that  trial ;  and,  after  some  of 
the  evidence  had  been  heard,  the  appellant  moved  to  dismiss 
the  cause,  upon  the  ground  that  the  evidence  showed  that 
the  names  of  all  the  owners,  occupants  and  agents  of  the 
lands  through  which  the  proposed  changes  in  the  highway 
would  pass,  were  not  set  forth  in  the  petition ;  but  the  mo- 
tion was  overruled. 

After  several  days  had  been  spent  in  the  examination  of 
witnesses,  as  to  the  public  utility  of  the  contemplated 
changes  in  the  highway,  and  the  damages  to  which  the 
appellant  would  be  entitled  on  account  of  such  changes,  the 
court  announced,  in  the  presence  of  the  jury,  that  it  was  not 
necessary  for  the  petitioners  to  introduce  any  evidence  of  the 
utility  of  the  proposed  new  road,  and  that  all  the  testimony 
which  had  been  given  on  that  subject  would  be  withdrawn 
from  the  jury ;  that  the  only  question  before  the  jury  was 
as  to  the  amount,; if  luiy,  which  the  f^ppeUmt. was, entitled 
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to  recover  on  account  of  the  changes  which  were  to  be  made 
in  the  highway,  and  that  upon  all  other  questions  the  appellees 
had  a  prima  facie  case  in  their  favor,  and  wei'e  not  required 
to  offer  any  evidence  to  sustain  their  petition,  the  burden  of 
proof  as  to  the  damages  being  upon  the  appellant. 

At  the  proper  time  the  court  instructed  the  jury  as  fol- 
lows: '*The, only  question  submitted  to  you  for  your  find- 
ing 18,  whether  or  not  Mr.  Schmied's  farm  will  be  damaged 
by  laying  out  and  maintaining  the  proposed  road  through 
his  lands,  and,  if  so,  how  much  damages  is  he  entitled  to?" 

The  jmy  returned  a  verdict  assessing  the  appellant's  dam- 
ages at  the  sum  of  $375.00,  and  over  motions  for  a  new  trial, 
severally  interposed  by  both  parties,  the  court  rendered 
judgment  in  his  favor  for  that  sum  and  costs,  to  be  paid  out 
of  the  county  treasury,  and  ordered  that  the  new  roa,d  be 
opened  and  established  as  prayed  for  in  the  petition. 

Errors  are  assigned,  amongst  other  things,  upon  the  re- 
fusal of  the  court  to  dismiss  the  action,  and  the  overruling 
of  the  appellant's  motion  for  a  new  trial. 

The  appellees  have  assigned  cross  error  upon  the  grant- 
ing of  the  change  of  venue  from  the  judge  of  the  court 
below,  upon  the  alleged  ground  that  this  proceeding  was 
not  a  "civil  action,' '  within  the  meaning  of  the  statute  pro- 
viding for  changes-  of  venue  in  certain  enumerated  cases, 
and  that  hence  there  was  no  law  authorizing  a  change  of 
venue  from  the  judge  in  a  case  like  this.  But  we  see  no 
error  in  the  change  of  venue  complained  of. 

In  the  first  place,  this  was  an  adversary  proceeding  in  the 
court  below,  and  was,  in  all  its  essential  qualities,  a  civil 
action. 

In  the  next  place,  section  36  of  the  act  concerning  county 
boards,  1  R.  S.  1876,  p.  357,  which  has  relation  generally  to 
appeals  from  boards  of  county  commissioners,  pf^ovides  that 
all  such  appeals  shall  be  docketed  in  the  circuit  court  among 
the  other  causes  pending  therein,  and  shall  be  heard,  tried 
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and  determined  as  an  original  cause,  thas  placing  the  pro- 
ceeding appealed  from,  when  it  reaches  the  circuit  court, 
upon  the  same  footing  as  an  ordinaiy  civil  action. 

We  are  unable  to  see  any  defect  upon  the  face  of  the  pe- 
tition, for  which  the  cause  ought  to  have  been  dismissed  by 
the  circuit  court,  and  if  the  evidence  showed  upon  the  trial 
that  the  names  of  all  the  owners,  occupants  and  agents  of 
the  lands  through  which  the  new  road  was  to  pass,  were  not 
set  forth  in  the  petition,  that  was  a  matter  to  be  urged  in 
defence,  and  not  a  cause  for  dismissing  the  action. 

It  is  a  well  established  rule  of  pi'actice,  that,  upon  an  ap- 
peal from  an  order  of  a  board  of  commissioners  establishing 
or  changing  a  highway,  the  cause  must  be  tried  de  novo  ;  that 
is  to  say,  that  all  questions  in  issue  before  the  commissioners 
must  be  again  tried  in  the  circuit  court.  Scraper  v.  PipeSj 
59  Ind.  158  ;  Coyner  v.  Boyd,  55  Ind.  166 ;  Malone  v.  Har- 
desty,  1  Ind.  79 ;  Taylor  v.  Lucas,  8  BUickf .  289 ;  Beeler 
V.  Hanlschy  5  Blackf.  594. 

Where  a  remonstrance  is  filed  by  the  owner  of  lands  along 
the  line,  either  against  the  public  utility  of  the  proposed 
highway,  or  on  account  of  the  damages  he  will  sustain  by 
reason  of  the  la3ring  out  and  establishment  of  such  highway, 
such  remonstrance  constitutes  an  answer  to  the  petition,  and 
tenders  an  issue  which  must  be  examined  by  the  commis- 
sioners, and  must  be  tried  on  an  appeal  to  the  circuit  court. 

Where  such  land-owner  remonstrates  against  the  public 
utility  of  the  road,  and  also  on  account  of  the  damages, 
two  issues  are  presented  which  must  be  tried  in  the  circuit 
court  on  an  appeal  from  proceedings  to  establish  the  high- 
way. 

But  the  appellees  contend  that  where,  as  in  this  case,  a 
land-owner  first  remonstrates  on  account  of  the  damages,  he 
waives  his  right  to  remonstrate  against  the  utility  of  the 
road,  and  that  such  a  remonstrance,  afterward  filed,  raises 
no  question  as  to  such  utility.     But  section  23  of  the  act 
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eouceming  highways,  1  R.  S.  1876,  p.  533,  reserves  to  a 
land-owner  upon  the  line  the  right  to  remonstrate  against 
the  utility  of  a  proposed  road  at  any  time  before  final  action 
is  had  on  the  petition.  The  right  to  remonstrate  against 
the  utility  of  a  road  is  not,  therefore,  waived  by  first  remon- 
strating on  account  of  the  damages.  Sparling  v.  Dwenger^ 
60  Ind.  72. 

A  remonstrance  having  been  filed  in  this  case,  with  the 
commissioners,  before  final  action  on  the  petition,  the  court 
below  erred  in  withdrawing  from  the  jury  the  evidence  which 
had  been  introduced  touching  the  utility  of  the  changes  of 
road  prayed  for  in  the  petition,  and  instructing  the  jury  that 
the  only  question  they  were  required  to  consider  was  the 
amount  of  damages,  if  any,  to  which  the  appellant  was  en- 
titled by  reason  of  the  new  and  changed  lughway  running 
through  his  farm. 

It  is  objected  that  Carver  ought  to  have  been  joined  in 
this  appeal ;  but  we  think  that  objection  is  not  well  founded. 
Carver  was  not  a  party  to  the  proceedings  in  the  circuit 
court,  and  had  no  joint  interest  with  the  appellant  in  the 
subject-matter  of  the  action. 

In  this  case,  the  petitioners  ought  to  have  been  made  the 
plaintiffs,  and  the  remonstrant  the  defendant,  in  the  circuit 
court. 

The  board  of  commissioners  of  Switzerland  county  is 
made  one  of  .the  appellees  in  this  court ;  but  that  board  was 
not  in  the  circuit  court,  nor  is  it  here,  either  a  necessary  or 
proper  party  to  this  proceeding,  and  we  consequently  make 
no  order  here  affecting  its  interests  in  any  way,  as  if  it  were 
a  proper  party  to  this  appeal.  Jamieson  v.  Tfie  Board  of 
Commisaioners  of  Cass  Co.f  56  Ind.  466 ;  TTie  Board  of 
Commissioners  of  Grant  Co.  v.  Small^  61  Ind.  318. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
who  were  the  petiticmers  below,  and  the  cause  Mmanded  for 
a  new  tektl. 
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Statute  of  Frauds.— Oi^inaZ  Promise.— Case  Overruled.— Where  A. 
verbally  agrees  to  Indemnify  B.  against  all  loss,  if  he  will  enter  into  a 
recognizance  for  the  appearance  of  C,  who  is  under  indictment  for  a 
felony,  such  agreement  is  an  original  promise,  and  not  within  the 
statute  of  frauds;  and  B.  may  recover  from  A.  upon  such  verbal  agree- 
ment whatever  loss  he  may  sustain  by  reason  of  O.^s  forfeiture  of  the 
recognizance.    Brush  v.  Carpenter^  6  Ind.  78«  overruled  on  this  point. 

Same.— G^tfaraiUy .—/ndemni^.— There  are  important  differences  between, 
a  contract  of  guaranty  and  one  of  indemnity,  the  former  being  a  col- 
lateral undertaking,  and  the  latter  an  original  one. 

Same.— The  rule  is,  that,  if  the  third  party  is  not  liable,  then  the  under- 
taking is  not  within  the  statute. 

JuRiSDiOTiON.— Collateral  Attack  upon  Judgment.— Where  a  collateral 
attack  is  made  upon  the  judgment  of  a  superior  court  of  general  jurist- 
diction,  and  the  record  is  silent  upon  the  subject,  jurisdiction  will  be* 
presumed.    . 

From  the  Vanderburgh  Circuit  Court, 

T.  J.  Stott  and  H.  M.  J.  MiUer^  for  appellant. 
M.  W.  Fields  and  W.  H.  Tripped  for  appellee. 

Elliott,  J. — ^Mary  SuUenger  was  indicted  by  the  grandE 
jury  of  the  Gibson  Circuit  Court  for  assault  and  battery 
witii  intent  to  kill,  and  was  in  custody  upon  that  charge* 
Anderson,  the  appellant,  desired  to  secure  her  release,  and 
procured  Spence,  the  appellee,to  enter  into  the  u^ual  recog- 
nizance for  her  appearance  at  the  next  term  thereafter  of 
the  said  dreuit  court.  To  induce  the  appellee  to  enter  into 
the  recognizance,  the  appellant  verbally  agreed  to  indemnify 
him  against  all  loss,  and  to  save  him  harmless  from  all 
liabilities,  costs  and  charges.  The  recognizance  was  for- 
feited, and  appellee  compelled  by  process  of  law  to  pay  the 
stipulated  penalty.  He  sued  the  appellant  upon  his  Qi*al 
promise  and  obtained  a  judgment  from  which  this  appeal  i&. 
prosecuted. 

'Appellant  contends  that  the  contract  upon  which  the  action 
is  founded  creates- no  liability,  and  in  support  of  his  eon-* 
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tention  states  and  argues  these  two  general  propositions: 
1st.  There  was  no  consideration  to  support  the  promise 
made  to  appellee ;  2d.  That,  as  the  agreement  was  not  in  • 
ivriting,  it  is  void,  because  it  is  a  contract  to  answer  for  the 
default  of  another,  and,  therefore,  within  the  statute  of 
frauds. 

There  is  nothing  in  the  first  proposition  deserving  discus- 
sion, and  we  put  it  aside  with  the  remark  that  appellant  got 
all  the  consideration  he  stipulated  for ;  and  he  is  not  now  in 
a  position  to  make  a  complaint  (at  least  with  much  prospect 
of  having  it  heeded)  of  lack  of  consideration. 

The  second  proposition  involves  an  inquiry  into  the  na- 
ture of  the  oral  agreement  upon  which  appellee  i^elies.  If  it 
is  an  original  agi*eement,  it  is  not  within  the  statute ;  if  a 
collateral  one,  it  is.  The  great  weight  of  authority  is,  that 
an  onginal  agreement  is  not  within  the  statute,  although  it 
may  directly  concern  a  third  person,  or  relate  to  the  per- 
formance of  some  act  by  one  not  a  party  to  the  contract. 
Tfiatcher  v.  Rockwell^  4  Col.  375 ;  Edenfield  v.  Canady^ 
60  Ga.  456 ;  Hartley  v.  Van-nevy  88  111.  561 ;  Johnson  v. 
Knapp,  36  Iowa,  616  ;  Smith  v.  Cramer^  39  Iowa,  413 ;  Les- 
ter V.  Bowman^  39  Iowa,  611 ;  Einerson  v.  Slater^  22 
How.  28;  DeWolf  v.  Rabaud,  1  Pet.  476;  Morrison  v. 
Baker ^  81  N.  C.  76 ;  Spooner  v.  Dunn^  7  Ind.  81 ;  Craw- 
ford V.  King^  54  Ind.  6  ;  BilUngsley  v.  Dempewolf^  11  Ind. 
414  ;  Carpenter  v.  Davis^  6  Blackf .  367  ;  Nelson  v.  Hardy ^ 
7  Ind.  364 ;  Beaty  v.  Grimy  18  Ind.  131. 

The  general  ruje,  as  we  have  stated  it,  is,  in  its  terms, 
clear,  and  is  well  supported  by  the  authorities,  but  there  is 
much  difficulty  in  determining  what  are  original  and  what  col- 
lateral agreements.  The  cases  upon  this  point  are  much  in 
conflict,  and  it  is  by  no  means  an  easy  task  to  deteimine 
from  them  what  arc  to  be  deemed  original  contracts.  The 
first  case  in  our  own  reports,  which  directly  bears  upon  the 
question  under  discussion  is  that  of  Brush  v.  Carpenter^  6 
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Ind.  78,  where  it  was  held,  '*Au  oral  promise  by  A.  to  B.  to 
indemnify  B.  against  loss,  if  he  will  become  replevin  bail  for 
C,  is  void  mider  the  statute  of  frauds."  The  case  was  not 
very  carefully  considered,  and  very  few  of  the  adjudged  cases 
seem  to  have  been  brought  to  the  attention  of  the  court. 
The  case  of  Brush  v.  Carpenter^  6  Ind.  78,  did  not  receive 
any  direct  notice  from  the  time  it  was  decided,  except  a  bare 
reference  in  two  cases,  until  the  decision  in  Hoi^n  v.  Brayy 
51  Ind.  555,  where  it  was  cited  and  commented  upon  at 
much  length,  and  declai'^ed  to  lay  down  an  erroneous  rule, 
the  court  saying:  "The  ruling  in  Brush  v.  Carpenter 
is  against  the  cun*ent  of  American  adjudications,  and  has- 
been,  in  effect,  though  not  expressly,  overruled  by  the  sub- 
sequent decisions  of  this  State."  The  question  in  Horn  v. 
Bray  J  51  Ind.  555,  was  whether  a  verbal  contract  of  indem- 
nity as  between  sureties  was  valid,  and  it  was  not  there 
necessary  to  expressly  approve  or  directly  overrule  Brash  v. 
Caipenter.  Here  we  must  approve  or  condemn.  There  i» 
not  a  little  confusion  in  our  own  cases  upon  the  subject  of 
what  is  an  original  and  what  a  collateral  contract,  but  the 
weight  is  decidedly  against  the  doctrine  of  Brush  v.  Car-- 
penter. 

The  English  cases  have  not  been  at  all  harmonious.  The 
old  case  of  Winckworth  v.  Mills^  2  Esp.  484^  held  that  a 
promise  of  indemnity  was  within  the  statute,  but  in  Tliomas^ 
V.  Cooky  8  B.  &  C.  728,  the  contrary  doctrine  was  declared. 
Thomas  v.  Cook  was,  in  turn,  overruled  in  Green  v.  Cresstoelly 
10  A.  &  E.  453.  For  a  long  time  the  doctrine  of  Green  v. 
Cresswell  has  been  viewed  with  disfavor,  and  it  was,  long 
before  its  overthrow,  often  severely  censured,  notably  so  in 
the  cases  of  Batson  v.  King,  4  H.  &  N.  739,  and  Cripps  v. 
Hartndl,  4  Best  &  S.  414.  After  a  long  struggle,  the  doc- 
trine of  Green  v.  Cresswell  was  directly  overthrown  in  Read- 
er V.  Kingham,  13  C.  B.,  n.  s.  344.  In  the  later  case  of 
Wildes  V.  Dudlowy  L.  R.,  19  Eq.  Cas.  198,  Beader  v.  King-- 


318  SUPREME  COURT  OF  INDIANA. 

Anderson  v.  Bpencc. 

Jiam  is  expressly  approved,  the  court  saying  that  the  case 
of  Thomas  v.  Cook^  8  B.  &  C.  728,  was  decided  <<upon  the 
plainest  principles  of  common  sense  and  justice." 

While  the  doctrine  of  Oreen  v.  CressweUj  supra^  was  still 
recognized  as  the  law  of  England,  the  courts  declared  that 
there  was  an  important  and  broad  distinction  between  the 
undertaking  as  surety  in  civil  cases  and  that  as  bail  in  crim- 
inal proceedings.  This  doctrine  is  stated  with  clearness  and 
force  by  Pollock,  C.  B.,  in  Cripps  v.  HartnoU^  4  Best  &  S. 
414  (116  Eng.  C.  L.  116).  This  learned  judge,  after  speak- 
ing  of  Oreen  v.  OressweUf  supra^  said:  "But  there  is  a 
great  distinction  between  that  case  and  the  present.  Here 
the  bail  was  given  in  a  criminal  proceeding ;  and,  where  bail 
is  given  in  such  a  proceeding,  there  is  no  contract  on  the 
part  of  the  person  bailed  to  indemnify  the  person  who  be- 
came bail  for  him.  There  is  no  debt,  and,  with  respect  to 
the  person  who  bails,  there  is  hardly  a  duty ;  and  it  may 
Tery  well  be  that  the  promise  to  indemnify  the  bail  in  a 
•criminal  matter  should  be  considered  purely  as  an  indem- 
nity, which  it  has  been  decided  to  be.  Now  it  has  been  laid 
down  that  a  mere  promise  of  indemnity  is  not  within  the 
statute  of  frauds,  and  there  are  many  cases  which  would  ex- 
emplify the  correctness  of  that  decision."  The  English 
cases,  therefore,  establish  a  rule  which  would  take  the  pres- 
ent case  out  of  the  statute,  even  though  it  be  conceded  that 
the  doctrine  of  Ghreen  v.  CressiveU  should  be  deemed  the  cor- 
rect one.  We  confess,  however,  that  it  seems  to  us  that 
there  was  a  real  conflict  between  the  doctrine  of  Ghreen  v. 
CressweU  and  that  of  Cinpps  v.  HartnoU^  and  that  the  dis- 
tinction attempted  to  be  made  by  the  latter  case  was  simply 
an  effort  to  get  rid  of  an  unsound  doctrine  without  expressly 
overruling  it.  Ghreen  v.  CressweU  was  always  in  conflict  with 
the  English  cases,  and  there  are  many  of  them  holding,  to 
borrow  the  language  of  the  cases,  **That  the  debt  or  default 
must  be  toward  the  promisee."     Eastwood  v.  Kenyan^  11 
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A.  &  E.  438  ;  Fitzgerald  v.  Dressier y  7  C.  B.,  n,  s.  374.  There 
is  no  «*(lebt  or  default  toward  the  promisee"  in  cases  where 
one  person  becomes  bail  for  another  at  the  request  of  a 
third.  In  such  a  case,  it  is  impossible  to  conceive  a  debt 
or  default  as  existing  toward  the  promisee. 

Long  before  the  final  overthrow  of  Oreen  v.  OresstoeUy 
many,  indeed  most,  of  the  American  couits  had  accepted 
the  doctrine,  which,  indeed,  had  never  been  directly  chal- 
lenged, either  in  England  or  America,  that  the  debt  or  de- 
fault must  be  towards  the  promisee,  and  had  carried  it  to 
its  logical  conclusion.  There  are,  however,  many  American 
•cases  holding  to  the  doctrine  of  Green  v.  Cresswelly  some  of 
them  somewhat  extending  it.  With  the  downfall  of  the  orig- 
mal  case,  the  doctrine  which  it  declared,  always  plainly  erro- 
neous upon  principle,  must,  in  time,  be  repudiated  by  all  the 
courts  of  the  land. 

In  AMrich  v.  Ames,  9  Gray,  76,  Shaw,  C.  J.,  speaking 
for  the  court,  held  an  oral  promise  of  indemnity  made  to 
one  to  induce  him  to  become  bail  for  another  to  be  good. 
In  Holmes  v.  Knights^  10  N.  H.  175,  an  oral  promise  to  in- 
demnify a  plaintiff,  if  he  would  become  bail  for  a  third  per- 
son, was  held  not  to  be  within  the  statute.  Cases  are  cited 
in  Horn  v.  Bray,  from  the  reports  of  Massachusetts,  Penn- 
sylvania, Iowa,  Maine,  New  Hampshire,yennont,  Maryland, 
Georgia  and  Kentucky,  showing  that  a  contract  to  indemnify 
is  not  within  the  statute ;  and  to  these  may  be  added  Vogel 
V.  Melms,  31  Wis.  306 ;  Shook  v.  Vanmater,  22  Wis.  532 ; 
Reed  v.  Holcomb^  31  Conn.  360;  Sanders  v.  OiUespie^  59 
N.  Y.  250;  Oreen  v.  BrooktnSy  23  Mich.  48;  Stocking  v. 
Sage^  1  Conn.  519.  The  general  doctrine,  that  a  promise  to 
indemnify  the  promisee  for  becoming  surety  for  a  person 
other  than  the  promisor  is  not  within  the  statute,  is  ap- 
proved by  many  of  the  text-writers.  3  Pars,  Con.,  6th  ed., 
21  n ;  Roberts  on  Frauds,  223 ;  1  HilHard  Con.  384,  sec.  11, 
385,  sec.  12 ;  Throop  Verbal  Agreements,  sec.  361. 
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Our  own  eases  have  declared  the  same  general  doctrine. 
In  Dowiiey  v.  Hincfimaiij  25  Ind.  453,  it  was  said  that,  ''To 
make  the  promise  collateral,  the  party  for  whom  the  prom- 
ise is  made  must  be  liable  to  the  party  to  whom  it  is 
made."  In  Palmei'  v.  Blahij  55  Ind.  11,  it  was  held  that 
a  verbal  promise  by  one  person  to  the  creditor  of  an  execu- 
tion issued  on  a  judgment  against  a  third,  that,  if  he  will  sat- 
isfy such  execution,  the  promisor  will  make  payment  of  the 
judgment  in  property  and  money,  was  not  within  the  statute, 
Oi^een  v.  Cresswell  is  cited  with  approval  in  Crosby  v.  Jei^oU 
omaHj  37  Ind.  264  ;  but  the  point  involved  in  that  case  was 
very  diflEerent  from  that  here  under  discussion.  The  ques- 
tion in  Crosby  v.  Jerolonian  was  whether  there  had  been  a 
novation,  not  whether  the  contract  was  an  original  or  collat- 
eral one ;  and  it  was  rightly  held  that,  unless  the  original 
debt  was  extinguished  by  the  new  promise,  the  case  was  not 
taken  out  of  the  statute.  In  EUison  v.  Wisehari^  29  Ind. 
32,  the  question  and  the  holding  were  the  same  as  in  Crosby 
V.  Jeroloman.  The  question  in  Draly  v.  Huni^  35  Ind.  507, 
was  presented  by  the  refusal  to  give  the  jury  the  following 
instruction  :  **If  Druly  promised  to  guarantee  or  warrant 
the  pay  to  plaintiff  which  had  been  promised  to  be  paid  by  a 
public  meeting,  his  promise  was  only  collateral,  and  not 
binding  on  Druly  unless  in  writing."  It  is  very  plain  that 
no  such  question  as  the  one  involved  in  the  present  could 
have  arisen  in  that  case.  It  may  be  safely  affirmed,  without 
further  citation,  that  there  is  no  case  in  our  own  reports 
directly  supporting  the  doctrine  of  Brush  v.  Carpenter ^  and 
that  there  are  several  indirectly  condemning,  and  one,  at 
least,  censuring  it  in  express  words,  and,  in  effect,  over- 
throAving  it. 

There  is,  in  principle,  an  obvious  and  important  difference 
between  a  contract  of  guaranty  and  one  of  indemnity.  The 
former  is  a  collateral  undertaking  and  presupposes  some 
contract  or  transaction  to  which  it  is  collateral.     Dole  v. 
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Young^  24  Pick.  250;  Story  on  Promissory  Notes,  sec. 
457;  McMillan  v.  The  ButCa  Head  Bank,  32  Ind.  11; 
Oaff  V.  SimSy  45  lud.  262 ;  Dickinson  v.  Colter,  45  Ind. 
445 ;.  Tayl(yt'  v.  Tay/o?-,  64  Ind.  356,  359.  The  contract, 
though  in  form  a  guai-anty,  may  be  so  framed  as  to  consti- 
tute iem  absolute  and  original  imdertaking,  as  was  the  case  in 
Frash  v.  Polk,  67  Ind.  55,  but  even  in  that  class  of  cases 
there  is  an  obligation  from  the  party  whose  act  or  contract 
is  guaranteed,  and  there  is  also  a  debt,  and  may  be  default, 
toward  the  promisee.  It  is  impossible  to  conceive  a  guaranty 
as  existing  without  some  act  or  contract  guaranteed.  A 
contract  of  indemnity  is  essentially  an  original  one.  Be- 
tween the  promisor  and  promisee  there  is  a  direct  privity. 
Between  the  person  to  whom  the  promise  of  indemnity  is 
given,  and  the  person  for  whom  the  latter  undertakes  as 
surety  or  bail,  there  is  no  privity  at  all.  No  matter  what 
may  be  done  by  the  peraon  for  whom  bail  is  entered,  at  the 
request  of  a  third,  he  who  becomes  bail  can  not  have 
any  action,  because  as  to  the  person  bailed  the  undertak- 
ing was  purely  voluntary.  WJiite's  ExWs  v.  Wliite,  30  Vt. 
338  ;  McPherson  v.  Meek,  30  Mo.  345.  The  contract  is  an 
original  and  independent  one,  in  which  there  is  no  debt  or  de- 
fault toward  the  promisee,  to  which  there  are  no  collateral 
contracts,  and  in  which  there  is  no  remedy  against  the  third 
party.  A  contract  of  this  character  has  long  been  held  not 
to  be  within  the  statute.  Read  v.  Nash,  1  Wils.  305 ; 
Tondinson  v.  Gill,  Amb.  330  ;  Loomis  v.  NewJiall,  15  Pick. 
159  ;  Harrison  v.  Sawtel,  10  Johns.  242  ;  Toplis  v.  Orane, 
5  Bing.  N.  C.  636 ;  Marcy  v.  Crawford,  16  Conn.  549. 
The  general  rule  running  through  almost  all  the  cases  is, 
that,  if  the  third  person  is  not  liable,  then  the  undertaking 
is  not  within  the  statute.  This  doctrine  is  exemplified  in 
the  great  number  of  cases,  which  hold  that  a  promise  to  an- 
swer for  the  debt  or  default  of  an  infant  or  feme  covei^t  is 
not  within  the  statute,  because  there  is  no  third  person 
Vol.  72.— 21 
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bound.  Hai^ns  v.  Hunibachj  1  Bur.  373  ;  Chapin  v.  Lap- 
Mm,  20  Pick.  467;  Mease  v.  Wagner,  1  McCord,  395; 
Drake  v.  FleweUeh,  33  Ala.  106;  Roche  v.  Chaplin^  1 
Bailey,  419. 

It  must  be  held,  both  upon  principle  and  authority,  that  the 
cased  which  confuse  the  conti-aots  of  guaranty  and  indem- 
nity, and  place  both  upon  the.same  footing,  were  erroneously 
decided,  and  that  they  are  not  to  be  accepted  as  true  inter- 
preters of  the  law.  Among  these  cases  is  that  of  Brush  v. 
Caipenter,  already  overruled  in  effect,  so  that  nothing  is 
now  left  for  us  to  do  except  add  the  formal  declaration  over- 
ruling it.  In  Wildes  v.  DutUow,  supra,  the  Vice-Chancellor 
said :  ^'I  am  surprised  to  find  that  there  has  been  so  much 
conflict  ;'*  and  added :  **I  am  happy  to  find  that,  the  matter 
having  been  most  carefully  and  elaborately  considered  in 
the  case  of  Reader  v.  Kingham,  when  the  full  number  of 
judges  was  present,  the  case  of  Oreen  v.  CressweU  was  over- 
ruled, and  the  law  as  laid  down  by  Thomas  v.  Oooh  re- 
stored." And  this,  we  think,  may  fairly  be  taken  as  the 
expression  of  the  feeling  of  the  judges  who  have  given  to 
this  long  vexed  question  much  thought. 

It  is  insisted  by  i^pellant  that  the  appellee  voluntarily 
paid  the  money.  We  need  not  decide  whether  the  appellee 
had,  or  not,  a  right  to  pay  without  compulsion  by  judicial 
process,  for  there  was  a  judgment  rendered  at  the  suit  of 
the  State.  Upon  the  point  suggested,  s^e  Beal  v.  Brown, 
13  Allen,  114 ;  Randolph  v.  Randolph,  3  Rand.  (Va.)  490. 
The  objection  of  the  i^pellant  is  that  the  record  introduced 
in  evidence  does  not  affirmatively  show  that  the  appellee  was 
seived  with  summons,  and  we  are  referred  to  Hawkins  v. 
Hawkins^  AdvtCr,  28  Ind.  66.  That  case  is  not  at  all  in 
point ;  there  the  question  was  directly  presented  by  appeal, 
here  the  attack  is  collateral.  Where  a  collateral  attack  is 
made  upon  the  judgment  of  a  superior  court  of  general  juris- 
diction, and  the  record  is  silent,  jurisdiction  is  presumed. 

Judgment  affirmed,  at  the  costs  of  the  appellant. 
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Contract.— TTorifc  and  Labor.^  Implied  Promise.— Member  of  Family. -- 
General  and  Special  Verdicts,— Contract  for  Ben^  of  Another.— Practice, 
—In  an  action  by  a  husband  and  wife  for  the  value  of  worlc  and  labor 
alleged  to  have  been  done  for  the  defendant  by  the  ^ife  before  mar- 
riage, there  was  a  general  verdict  for  the  plaintiffs,  and  also  a  special 
&ding  that  the  wife,  when  a  child,  was  taken  by  the  defendant  into 
his  family  as  a  member  thereof,  in  which  she  continued  to  live  as  a 
member  until  she  was  twenty- two  years  old,  without  making  any  con^ 
tract  with  the  defendant  as  to  compensation  other  than  Jiad  been  made  for 
her  wtien  he  took  her^  and  that  she  had  never  made  any  claim  for  com- 
pensation until  after  her  marriage. 

Seldj  that  the  defendant  can  not  be  held  liable  upon  any  implied  contract 
or  promise  on  his  part  to  pay  her  for  such  service. 

Seldy  also,  that  the  special  finding  was  not  so  inconsistent  with  the  gen- 
eral verdict  as  that  the  former  should  control  the  latter. 

Heldj  also,  that  it  may  fairly  be  inferred  from  the  language  of  the  special 
finding,  that,  when  such  wife  became  a  member  of  defendant's  family, 
it  was  in  pursuance  of  an  express  contract  made  by  him  with  some  one 
in  her  behalf,  for  her  compensation,  and  that  under  such  contract  she 
continued  to  live  in  his  family  until  she  was  twenty-two  years  of  age. 

Held,  also,  that  such  contract  would  enure  to  her  benefit,  and  that  for 
work  and  labor  done  thereunder  she  might  sue  in  her  own  name,  using 
such  contract  either  as  a  cause  of  action,  or  as  evidence  in  a  common 
count  for  work  and  labor  done. 

From  the  Hamilton  Circuit  Court. 

jD.  Moss  and  B.  S.  Losey^  for  appellant. 
R,  R.  Stephenson,  for  appellees. 

HowK,  J. — ^This  was  a  suit  by  the  appellees  iagainst  the 
appellant,  to  recover  the  value  of  certain  work  and  labor 
alleged  to  have  been  done  by  the  appellee  Alice,  for  the 
appellant  and  at  his  instance  and  request.  After  the  cause 
had  been  put  at  issue,  it  was  tried  by  a  jury,  and  a  general 
verdict  was  returned  for  the  appellees,  assessing  then*  dam- 
ages in  the  sum  of  two  hundred  and  seventy-five  dollars. 
With  their  general  verdict,  the  jury  also  returned  into  court 
their  special  findings  on  particular  questions  of  fact,  sub- 
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mitted  to  them  by  the  parties  under  the  direction  of  the 
court.  The  appellant's  motion  for  a  judgment  in  his  favor^ 
on  the  special  finding  of  facts,  notmthstanding  the  general 
verdict,  was  overruled  by  the  court,  and  his  exception  was 
duly  saved  to  this  decision.  His  motion  for  a  new  trial 
having  also  been  overruled,  and  his  exception  entered  to 
this  ruling,  judgment  was  rendered  on  the  general  verdict. 

Errors  are  here  assigned  by  the  appellant  on  the  decisions 
of  the  circuit  court  in  overruling  his  motion  for  a  judgment 
in  his  favor  on  the  special  findings  of  the  jury,  notwithstand- 
ing their  general  verdict,  and  in  overruling  his  motion  for  a 
new  trial. 

Using  the  affirmative  instead  of  the  interrogative  form  or 
mode  of  expression,  the  facts  found  specially  by  the  jury  on 
the  questions  of  fact  submitted  to  them  by  the  appellant 
were,  in  substance,  as  follows : 

The  appellee  Alice  J.  Richardson,  when  a  little  child,, 
was  taken  into  the  appellant's  family  as  a  member  thereof. 
She  continued  to  live  in  his  family,  as  a  member  thereof, 
until  she  was  twenty-two  years  of  age,  without  making  any 
contract  with  him  as  to  any  compensation  other  than  had 
been  made  for  her  when  he  took  her.  Having  arrived  at 
the  age  of  twenty-one  years,  she  continued  to  reside  in  his 
family,  as  a  member  thereof,  for  more  than  a  year.  After 
having  resided  with  him,  as  a  member  of  his  family,  from 
the  time  she  was  eight  or  ten  years  of  age,  until  more  than 
a  year  after  arriving  at  full  age,  she  then  left  his  house  and 
went  to  live  with  her  uncle,  without  making  any  claim  or 
demand  of  him,  the  appellant,  for  compensation  for  the 
time  she  had  resided  with  his  family ;  and  she  never  made 
such  demand  until  after  her  marriage  to  her  co-api>ellee. 

Using  the  same  form  or  mode  of  expression,  the  facts 
found  specially  by  the  jury,  on  the  questions  of  fact  submit- 
ted to  them  by  the  appellees,  were,  in  substance,  as  follows : 

The  appellant  did  not  treat  the  appellee  Alice  J.  Richard- 
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6on,  in  all  substantial  and  material  respects,  as  a  member  of 
his  family,  while  she  resided  in  his  family,  and  as  he  treated 
the  other  members  of  his  family. 

Section  337  of  the  code  provides  that,  ''When  the  special 
-finding  of  the  facts  is  inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter,  and  the  court  shall 
give  judgment  accordingly."     2  R.  S.  1876,  p.  172. 

Upon  the  appellant's  motion  for  a  judgment  in  his  favor, 
notwithstanding  the  general  verdict,  the  question  presented 
for  decision  is  this :  Is  the  special  finding  of  the  facts  in- 
consistent with  the  general  verdict?  Or,  in  other  words, 
the  facts  specially  found  being  true,  may  the  appellant  be  li- 
able to  the  appellee  Alice  for  the  work  and  labor  sued  for? 
The  argument  of  appellant's  counsel  proceeds  upon  the  the- 
ory, that,  under  the  facts  specially  found,  the  appellant  can 
not  be  held  liable  to  the  appellee  Alice  upon  any  implied 
contract  or  promise  on  his  part  to  pay  for  her  work  and  la- 
bor ;  and,  upon  this  point,  we  think  that  the  position  of  the 
counsel  is  probably  correct  and  sustained  by  authority. 
Hays  V.  McOonnell,  42  Ind.  285.  But  it  does  not  follow 
that,  because  a  promise  would  not  be  implied  from  the  facts 
si)ecially  found,  the  special  finding  of  facts  would  of  neces- 
sity, therefore,  control  the  general  verdict,  and  entitle  the  ap- 
pellant to  a  judgment  in  his  favor.  One  of  the  facts  specially 
found  by  the  jury,  in  response  to  a  question  propounded  by 
the  appellant,  as  we  have  seen,  was,  that  the  appellee  Alice 
continued  to  live  in  hid  family,  as  a  member  thereof,  until 
she  was  twenty-two  years  of  age,  without  making  any  con- 
tract with  him  as  to  any  compensation,  other  than  had  been 
made  for  her  when  he  took  her.  It  may  be  fairly  inferred 
from  this  language,  as  it  seems  to  us,  that,  when  the  appel- 
lee Alice  became  a  member  of  the  appellant's  family,  she 
did  so  pursuant  to  an  express  contract,  made  by  the  appellant 
with  some  one  in  her  behalf,  for  her  compensation,  and  that, 
under  such  express  contract,  she  continued  to  live  in  the  ap- 
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pellant*s  family  antil  she  was  twentj-two  years  of  age.  In 
their  siiecial  finding  of  facts,  the  jury  have  not  found  any  of 
the  |)arttculars  of  this  contract,  made  by  the  appeUant  with 
some  one  in  her  behalf,  for  her  compensation,  and  tibe  evi- 
dence is  not  in  the  record. 

It  is  well  settled,  we  think,  by  the  decisions  of  this  court, 
that  this  contract,  made  by  the  appellant  with  some  one  in 
her  behalf  for  her  compensation,  would  enure  to  the  ben- 
efit of  the  appellee  Alice,  and  that,  for  her  work  and  labor 
done  thereunder,  she  might  sue  in  her  own  name,  using  such 
contract  either  as  a  cause  of  action,  or  as  matter  of  evidence 
in  a  common  count  for  work  and  labor  done.  Bird  v.  Lan- 
ins,  7  Ind.  616  ;  Miller  v.  BiUingdy,  41  Ind.  489 ;  Rlwde^ 
V.  Matthews^  67  Ind.  131. 

We  can  not  say,  therefore,  from  the  record  of  this  cause,, 
that  the  special  finding  of  facts  was  so  clearly  inconsistent 
with  the  general  verdict,  as  that  the  former  should  contrti 
the  latter ;  and,  for  this  reason,  we  are  bound  to  say  that 
the  court  did  not  err  in  overruling  the  appellant's  motion  for 
a  judgment  in  his  favor,  on  such  special  finding,  notwith- 
standing the  general  verdict. 

The  only  point  made  by  the  appellant's  counsel,  in  regard 
to  the  supposed  error  of  the  court  in  overruling  the  motion 
for  a  new  trial,  is,  that  **the  second  and  third  charges  of  the 
court — indeed,  the  whole  charge— entirely  ignore  the  facta 
specially  found."  In  the  natural  order  of  trials,  the  charge* 
of  the  court  to  the  jury  precede  in  time  the  return  of  the 
verdict  and  the  special  finding  of  facts ;  and  it  is  difficult  to 
see  how  the  court  could  do  otherwise  than  to  ignore,  in  its 
charges,  the  facts  specially  found.  The  appellant's  counsel 
have  not  pointed  out  any  objection  to  any  of  the  charges,  and 
we  can  see  none.  The  motion  for  a  new  trial  was  correctly 
overruled. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Interpleader.— Parties  to  AppeaL—Practice.— Where  A.  and  B.  Inter- 
plead to  recover  the  possession  of  money  paid  into  court  by  a  third 
pei-son,  and  the  money  is  awai-ded  A.  by  the  judgment  of  tlie  court,  B. 
may  appeal  from  such  judgment  to  the  Supreme  Court,  although  he  is 
not  named  therein. 

Same.— iV«c/tC€.—^ii&ww«io>i.—  Traircr.— Where  a  cause  has  been  sub- 
mitted to  tlie  Supreme  Court  by  agreement,  on  an  aS^signment  of 
error,  calling  in  question  a  ruling  upon  a  motion  for  a  new  trial,  such 
submission  is  a  waiver  of  all  objections  to  any  alleged  defect  of  paities 
to  the  appeal. 

Principal  and  Agent.— Par^fes  to  Actiom.— Practice.— VThere  a  factor 
sells  goods  in  his  own  name,  and  witliout  notice  to  the  purchaser  that . 
he  is  not  the  principal,  the  latter  may  sue  the  purchaser  for  tiie  price 
of  the  goods,  though  the  agent  might  sue  therefor  in  the  absence  of 
any  cislm  by  the  principal. 

From  the  Madison  Circuit  Court. 

A.  W.  ThomcLs  and  J.  W.  Sanaherry^  for  appellant. 
M,  8.  Robinson  and  J.  W.  Lovett^  for  appellees. 

WoRDEN,  J. — Peter  Brooks  sued  David  W.  Campbell  in 
the  court  below  for  the  price  of  a  quantity  of  potatoes  sold 
and  delivered.  On  April  28th,  1877,  Charles  T.  Doxey  sued 
Hayman  &  Co.  before  the  mayor  of  Anderson  on  an  account, 
and  process  of  garnishment  was  issued  against  ^Campbell, 
on  the  alleged  ground  that  he  was  indebted  to  Hayman  & 
Co. ;  and  such  proceedings  were  had  in  that  behalf  as  that 
judgment  was  rendered  in  favor  of  Doxey  against  Campbell 
as  such  garnishee.  The  latter  case  went  by  appeal  to  the 
circuit  court,  where,  by  agreement  of  the  parties,  it  was 
consolidated  with  the  action  of  Brooks  v.  Campbell. 

In  the  circuit  court  Campbell  filed  his  complaint  of  inter- 
pleader, conceding  that  he  was  indebted  to  either  Brooks  or 
Hayman  &  Co.  for  the  amount  of  the  potatoes,  $173.86, 
and  brought  the  amount  into  court,  and  asked  that  Brooks 
and  Doxey  be  required  to  inter^^lead  in  order  that  their 
respective  claims  to  the  money  might  be  settled.     Accord- 
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ingly,  Brooks  and  Doxey  interpleaded,  and  formed  issues  in 
respect  thereto  which  were  tried  by  a  jury,  who  returned 
the  following  verdict,  viz. : 

"We,  the  jury,  find  for  Charles  T,  Doxey;  that  Stephen 
B.  Hayman  and  Charles  T.  Hayman"  (Hayman&Co.)  **are 
indebted  to  said  Charles  T.  Doxey  in  the  sum  of  one  hun- 
dred and  forty-nine  dollars  and  seventy-five  cents ;  and  that 
said  David  W.  Campbell  is  indebted  to  said  Stephen  B. 
Hayman  and  Charles  T.  Hayman  in  the  sum  of  one  hundred 
and  seventy-three  dollai-s  and  eighty-six  cents." 

Brooks  moved  for  a  new  trial  upon  the  ground,  among 
other  things,  that  the  verdict  was  contrary  to  law  and  the 
evidence ;  but  the  motion  was  overruled,  and  exception. 

The  court  rendered  judgment  that  the  claim  of  Doxey 
against  Hajrman  &  Co.,  and  the  costs  of  suit,  be  paid  out 
of  the  money  thus  brought  into  court  by  Campbell. 

Errors  are  assigned  in  the  name  of  Brooks  only  as  appel- 
lant, against  Doxey,  Campbell  and  the  two  Haymans,  as 
appellees,  pointing  out  as  one  of  the  errors  the  overruling 
of  the  motion  for  a  new  trial. 

Before  proceeding  to  consider  the  question  involved  in 
the  error  assigned,  wc  may  dispose  of  a  motion  made  by  the 
appellee  Doxey  to  set  aside  the  submission  and  dismiss 
the  appeal.  This  motion  is  made  upon  the  assumed  gix)und 
that  there  was  no  judgment  against  Brooks  ;  hence,  that  he 
could  not  appeal.  There  is  nothing  in  this  point.  Brooks 
may  not  have  been  named  in  the  judgment,  but  it  was  as 
much  against  him  as  if  he  had  been  specially  named,  inas- 
much as  it  appropriated  the  money  deposited  by  Campbell 
to  the  payment  of  the  debt  due  from  Ha3rman  &  Co.  to 
Doxey,  and  not  to  the  payment  of  the  debt  due,  if  there 
was  one,  from  Campbell  to  Brooks. 

It  is  also  insisted  that  the  Haymans  should  have  been 
made  appellants  instead  of  appellees ;  but  it  is  a  sufficient 
answer  to  this  objection,  if  it  has  any  foundation  at  all,  to 
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say,  that  the  case  was  submitted  by  agreement  on  the  assign- 
ment of  error  as  made ;  and  this  was  a  waiver  of  the  sup- 
posed objection. 

We  come  to  the  motion  for  a  new  trial,  and  are  of  opin- 
ion that  the  verdict  was  contrary  to  law  as  aj^pliei^  to  the 
facts  in  the  case. 

We  think  it  clear  on  the  facts  that  Campbell  owed  Brooks, 
and  not  Hajrman  &  Co.,  for  the  potatoes,  and  that  the  mon- 
ey brought  into  court  by  Campbell  ought  to  have  been  ap- 
plied to  the  pajrment  of  his  debt  to  Brooks. 

The  material  facts  in  the  case  were,  that  Campbell  was  a 
dealer  doing  business  at  Anderson,  Indiana,  and  Brooks  and 
Hajrman  &  Co.  were  doing  business  at  Cincinnati.  After 
some  correspondence  between  Campbell  and  Hajrman  &  Co., 
Campbell,  on  April  26th,  1877,  ordered  from  Hajrman  & 
Co.,  by  telegram,  the  potatoes  in  question.  Hayman  &  Co., 
being  commission  merchants  and  brokers,  and  not  having 
the  potatoes  of  their  own,  went  to  Brooks,  who  had  pota- 
toes, and  who,  upon  examining  Campbell's  references,  con- 
cluded to  fill  the  order,  and  accordingly  he  shipped  the  pota- 
toes to  Campbell,  on  the  same  day,  in  the  name  of  Hayman 
&  Co.  jis  consignors :  but  at  the  same  time  Haj^maji  &  Co. 
made  their  draft  on  Campbell  for  the  amount  of  the  pota- 
toes, payable  to  Brooks,  at  ten  days.  Hayman  &  Co.  had 
no  interest  in  the  potatoes,  or  in  the  transaction,  otherwise 
than  as  they  got  a  commission  from  Brooks  for  the  sale  of 
the  potatoes.  The  draft  was  presented  to  Campbell  on  or 
about  the  30th  of  April,  187.6,  who  declined  to  accept  it  on 
account  of  the  garnishment. 

These  are  the  controlling  facts  in  the  case,  and  on  them 
we  think  it  clear  that  Hayman  &  Co.  must  be  regarded  as 
the  agents  or  f actora  of  Brooks  in  effecting  the  sale  of  the 
potatoes,  although  Campbell  dealt  with  them  as  principals, 
and  not  as  agents.  By  filling  the  order  which  Ha3m[ian  & 
Co.  received  from  Campbell  for  the  potatoes,  and  paying 
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them  their  commission,  he  made  the  sale  his  own  as  tullj  a» 
if  Hajrman  &  Co.  had  been  acting  in  his  name  and  as  his 
agents. 

Doubtless,  as  Brooks  was  not  known  to  Campbell  in  the 
purchase  of  the  potatoes,  if  the  latter  had  paid  Hayman  & 
Co.  for  them,  without  any  notice  of  the  claim  of  Brooks, 
the  pajrment  would  have  been  valid. 

As  between  Hayman  &  Co.  and  Brooks,  there  is  no 
ground,  either  at  law  or  in  equity,  for  holding  that  Hayman 
&  Co.,  instead  of  Brooks,  are  entitled  to  recover  for  the  po- 
tatoes, and  Doxey,  the  attaching  creditor  of  Hayman  &  Co., 
is  in  no  better  situation,  in  this  respect,  than  Hayman  &  Co. 

It  is  abundantly  clear  that  where  a  factor  sells  goods  in 
his  own  name,  and  without  notice  to  the  purchaser  that  he  is 
not  the  principal,  the  latter  may  sue  the  purchaser  for  the 
price  of  the  goods,  though  the  agent  might  sue  therefor  in 
the  absence  of  any  claim  by  the  principal.  Thus,  in  Whar- 
ton on  Agency  &  Agents,  sec.  762,  it  is  said :  ^^Principal 
may  sue  a  vendee  in  his  own  name. — ^This  necessarily  fol- 
lows fi-om  what  has  been  stated  ;  and  the  suit  may  be  either 
for  the  price  of  the  goods,  or  for  damages  for  non-per- 
formance of  the  contract.  This  right  exists  though  the  fac- 
tor be  himself  entitled  to  sue  on  the  contract ;  or  though  the 
vendee  supposed  the  factor  to  be  the  real  vendor,  the  true 
principal  being  unknown.  This  right,  however,  is  subject 
to  the  equities  which  the  vendee  has  acquired  by  dealing 
bona  fide  with  the  agent  as  principal,  or  which  the  agent 
may  have  acquired  from  the  course  of  the  dealing  between 
him  and  the  vendee." 

In  the  case  before  us,  there  are  no  equities  that  interfere 
with  the  payment  of  the  debt  to  Brooks,  the  principal.  See, 
also,  Story  on  Agency,  8th  edition,  sees.  402,  403.  In  the 
section  last  cited,  it  is  said  :  *'In  the  first  place,  then,  the 
right  of  agents  is  subordinate  to,  and  controllable  by,  their 
principals.   Wherever  the  principal,  as  well  as  the  agent,  has 
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a  right  to  maintain  a  suit  upon  any  contract,  made  by  the  lat- 
ter, he  may  generally  supersede  the  right  of  the  agent  to 
sue,  by  suing  in  his  own  name." 

In  Eweirs  Evans  on  Agency,  p.  525,  it  is  said:  <*It 
may  be  here  mentioned  that  the  right  of  the  principal  to  sue 
is  not  affected  by  the  fact  that  the  agent  also  is  entitled  to 
sue,  or  that  the  principal  was  undisclosed  when  the  contract 
was  made,  or  that  the  agent  acts  under  a  del  credere  commis- 
sion, or  that  the  other  contracting  party  dealt  with  the  agent 
without  notice  of  the  existence  of  a  principal."  See,  also, 
Dunlap*s  Paley's  Agency,  4th  Am.  ed.,  p.  324. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


N0.92d8. 

Carpenter  v.  The  State. 

Judicial  CiRCWK.^Legislature  may  Create  and  LimU.—Fartieth  Cir^ 
cua.—- The  Legislature  has  the  power  to  create  and  limit  the  dura- 
tion of  judicial  circuits.  The  Fortieth  Judicial  Circuit,  consisting  of 
the  counties  of  Steuben  and  DeKalb,  was  created  by  the  act  of  March 
21st,  1S79,  and  expired  by  limitation  of  the  same  act,  on  the  1st  day  of 
October,  1880 ;  and  all  criminal  proceedings  of  the  Steuben  Circuit  Court 
thereafter,  as  part  of  the  Fortieth  Judicial  Circuit,  were  void. 

From  the  Steuben  Circuit  Court. 

J.  A.  WoodhuU  and  W.  G.  Croxton^  for  aj^ellant. 
D.  P.  Baldwin^  Attorney  General,  O.  B.  Adams  and  W. 
W.  Thornton,  for  the  State. 

Elliott,  J. — ^At  the  February  term,  1881,  of  the  Steu- 
ben Circuit  Court,  the  appellant  was  tried  and  convicted 
upon  an  indictment  charging  him  with  a  misdemeanor. 
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The  question  which  this  appeal  brings  before  us  is 
whether  the  judge  who  presided  at  the  trial  had  any  author- 
ity to  try  the  case.  If  there  was  such  a  judicial  circuit  as 
the  Fortieth,  and  if  Steuben  county  formed  part  of  it,  then 
the  judge  who  sat  at  the  trial  had  ample  authority  to  pro- 
nounce the  judgment  appealed  from.  If  there  was  no  such 
circuit,  or  if  Steuben  county  belonged  to  another  judicial 
circuit,  then  all  the  proceedings  upon  the  trial  were  void. 

The  Legislature  may,  at  their  discretion,  change  judicial 
circuits  by  adding  to  or  taking  from,  and  from  old  circuits 
may  create  entirely  new  ones.  Stocking  v.  The  State^  7 
Ind.  326.  It  was,  after  very  full  and  careful  consideration, 
decided  in  Clare  v.  The  State y  68  Ind.  17,  that  the  act  of 
March  21st,  1879,  did  create  the  Fortieth  Judicial  Circuit. 
We  may,  therefore,  consider  as  at  rest  the  two  questions  as 
to  the  power  to  create,  and  the  fact  of  the  creation  of,  the 
Fortieth  Judicial  Circuit. 

The  contention  of  appellant  is,  that  the  Legislature  estab- 
lished the  Fortieth  Judicial  Circuit  for  a  limited  period,  and 
that  the  limitation  expired  in  October,  1880.  The  1st  section, 
of  the  act  of  March  21st,  1879,  omitting  the  enacting  clause, 
is  as  follows:  **That  section  seventy-four  of  the  above 
recited  act,  approved  March  6th,  1873,  be  and  the  same  is 
hereby  amended  to  read  as  follows,  to  wit :  The  counties  of 
Steuben  and  DeKalb  shall  constitute  the  Fortieth  Judicial 
Circuit  of  the  State  of  Indiana."  The  9th  section  of  the 
act  contains  the  following  proviso:  *« Provided,  however. 
That  the  circuit  thus  formed  shall  only  continue  until  the 
first  day  of  October,  1880,  when  said  counties  of  DeKalb 
and  Steuben  shall  then  become  and  form  a  part  of  the  35th 
Judicial  Circuit  of  the  State  of  Indiana,  and  the  courts  there- 
in shall  thereafter  be  held  as  they  are  now  required  by  law  to 
^  held . ' '  The  language  of  this  proviso  is  unusually  clear  and 
unambiguous.  There  is  not  only  the  express  provision  that 
the  Fortieth  Circuit  shall  only  continue  until  the  1st  day  of 
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October,  1880,  but  there  is  the  further  provision  that  there- 
after the  <'said  counties  of  Steuben  and  DeEalb  shall  be* 
come  and  form  a  part  of  the  35th  Judicial  Circuit.'* 
There  is  no  need  of  interpretation,  and  an  attempt  at  con- 
struction would  be  unjustifiable,  because  a  flagrant  violation 
of  settled  law. 

There  can  be  no  question  as  to  the  meaning  of  the  Legis- 
lature, and  the  power  to  create  and  change  judicial  circuits' 
has  been  too  long  established  to  admit  of  fair  debate.  The 
Liegislature  exercised  its  power  by  establishing  a  new  circuit 
for  a  limited  time,  and  we  have  no  authority  to  extend  the 
time  prescribed  by  the  Legislature. 

If  it  were  conceded  that  the  Legislature  had  no  power  to* 
limit  the  existence  of  the  Fortieth  Judicial  Circuit,  then  it 
would  follow  that  there  never  was  any  such  circuit.  The 
Legislature  did  not  profess  to  do  more  than  establish  a 
circuit  to  continue  until  October,  1880,  and  if  they  had  no 
power  to  thus  limit  its  existence,  the  attempt  to  create  a 
circuit  was  altogether  nugatory.  We  think,  however,  that 
Clare  v.  Tlie  State ^  supra ^  settles  not  only  that  the  Legis« 
lature  did  create  the  Fortieth  Circuit,  and  that  it  had  power 
to  create  it,  but  settles,  also,  the  question  as  to  the  validity 
of  the  proviso  incorporated  in  the  9th  section.  Howk,  C.  J.,, 
speaking  for  the  court,  said:  **This  proviso  is  not  in  con- 
flict with  any  constitutional  provision  of  which  we  have 
any  knowledge.  The  formation  or  creation  of  judicial  cir- 
cuits by  legislation,  and  the  repeal  of  such  legislation  or  its 
amendment,  are  matters  wholly  within  the  discretion  and 
power  of  the  General  Assembly.  Of  course,  the  Legislature 
can  not,  by  any  legislation,  abridge  the  constitutional  term 
of  office  of  an  elected  circuit  judge ;  but  if,  at  the  time  when 
by  law  a  judge  would  have  to  be  elected  for  a  given  circuit,, 
such  circuit  has  by  law  ceased  to  exist,  it  would  seem  to  be 
clear  that  no  judge  could  lawfully  be  elected  for  such  circuit. 
That  is  what  the  Legislature  sought  to  accomplish  by  the 
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proviso  in  question,  and  we  think  it  was  not  in  conflict  with 
the  constitution,  nor  does  it  impair,  in  any  manner,  the 
validity  of  the  aforesaid  act  of  March  21st,  1879/' 

There  was  no  such  judicial  circuit  as  the  fortieth  when 
this  case  was  tried ;  its  existence  had  terminated  on  the  1st 
day  of  October,  1880 ;  and  all  proceedings  connected  with 
the  trial  were  utterly  void. 

Judgment  reversed. 


No.  9019. 
Burroughs  v.  The  State. 

Criminal  Law, —Pleading. ^Felony. --Prosecution  by  Affidavit  and  Infor- 
mation.—Statute  Construed.— In  a  prosecution  for  a  felony,  by  affidavit 
and  information,  under  tlie  act  of  March  29tli,  1879,  Acts  1879,  p.  143, 
tlie  affidavit  must  state  the  facts  which  give  the  court  authority  to  try 
the  defendant  on  affidavit  and  information,  and,  if  it  does  not,  such 
defect  may  be  reached  by  a  motion  in  airest  of  judgment. 

Same.— Such  statute  does  not  contemplate  that  the  affidavit  may  state 
less  than  is  i*equired  to  be  stated  in  the  information. 

Same.— The  facts  authorizing  such  mode  of  prosecution  should  be  veri- 
fied. 

Same.— -4iTc«£  of  judgment,— Assigrm^nt  of  Error,—  Practice.— WhsLtever 
is  sufficient  to  arrest  a  judgment  may  be  assigned  for  error  on  appeal. 

From  the  Wayne  Circuit  Court. 

T.  D,  Evans  and  T,  J.  Tntslev^  for  appellant. 
D,  P,  Baldwin^  Attorney  General,  H.  U.  Johnson^  Prose- 
cuting Attorney,  and  W.  W.  Thornton,  for  the  State. 

WoRDEN,  J. — An  affidavit  was  filed  in  the  court  below 
against  the  appellant,  charging  him  with  the  commission  of 
grand  larceny,  in  the  county  of  Wayne,  and  setting  forth 
the  offence  specifically,  but  it  stated  none  of  the  facts  author- 
izing a  trial  to  be  had  on  affidavit  and  information  as  pro- 
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vided  for  by  the  act  of  March  29th,  1879.  Acts  1879,  p.  143. 

An  information  was  also  filed  by  the  prosecuting  attorney, 
charging  the  larceny,  and  also  that  the  appellant  was  in 
custody  in  the  jail  of  that  county  on  a  charge  of  the  same 
larceny,  and  that  no  grand  jury  was  in  session,  and  had  not 
been  since  the  an*est  of  the  appellant. 

The  defendant  pleaded  guilty  to  the  charge,  and  was  sen- 
tenced to  imprisonment  in  the  penitentiary. 

It  is  assigned  for  en*or  that  the  affidavit  does  not  state 
facts  sufficient  to  constitute  a  public  offence,  for  which  the 
appellant  could  be  put  upon  trial  by  information. 

In  the  case  of  Lindsey  v.  The  State,  ante,  p.  39,  it 
was  held  that  the  affidavit  must  state  the  facts  which  give 
the  court  authority  to  try  a  party  for  a  felony  on  affidavit 
and  information  without  indictment ;  and  that,  if  it  does  not, 
advantage  may  be  taken  of  the  defect  by  motion  in  arrest  of 
judgment.  That  case  is  decisive  of  the  present ;  for  what- 
ever is  sufficient  to  aiTest  the  judgment,  may  be  assigned  for 
error.     See  Arbintrode  v.  Tlie  State,  67  Ind.  267. 

The  common-law  mode  of  prosecution  for  felony  is  by 
indictment,  and  where  the  State  prosecutes  without  indict- 
ment, by  affidavit  and  information,  the  facts  authorizing  that 
mode  of  prosecution  should  be  verified  as  well  as  the  com- 
mission of  the  offence.  The  statute  does  not  contemi)late, 
as  we  think,  that  the  affidavit  may  state  less  than  is  required 
to  be  stated  in  the  information. 

There  is  no  hardship  in  this  construction,  for  if  the  person 
who  makes  affidavit  of  the  commission  of  the  offence  has  no 
knowledge  of  the  facts  which  authorize  a  trial  without 
indictment,  upon  affidavit  and  information,  his  affidavit  may 
be  supplemented  by  that  of  some  person  who  has  knowledge 
of  such  facts. 

The  judgment  below  is  revei'sed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  deemed  proper. 

The  clerk  will  give  notice  for  the  return  of  the  prisoner. 
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No.  6906. 
186    49  Thompson  t^.  Doty. 

,186    413 

\m  mS  Voluntary  Payment.— Money  voluntarily  paid  to  an  officer  can  not  be 
recovered,  even  though  paid  under  fear  of  a  threatened  prosecution. 

Same. — Coats  Erroneously  Assessed. — Pleading. — \Vben  a  party  volunta- 
rily pays  a  bill  of  costs  taxed  against  him  by  the  clerk  of  a  court,  he 
can  not  afterward  recover  them,  nor  have  them  re- taxed  on  a  com- 
plaint that  they  were  erroneous  and  illegal,  when  it  is  not  shown 
that  there  was  any  compulsion,  or  mistake  of  fact  by  the  clerk,  nor  any 
fraudulent  or  wrongful  purpose  to  do  the  plaintiff  a  wrong. 

Officer.— Coim^i^  Clerk. —Presumptions. —A  clerk  is  entitled  to  tiie  ben- 
efit of  the  presumptions  of  good  faith  and  correctness  in  his  official 
acts,  until  such  presumptions  are  overthrown  by  opposing  facts  prop- 
erly pleaded. 

Coys^.— Mistake. — Pleading. ^Demand.— A  complaint  to  recover  costs 
voluntarily  paid  by  the  plaintiff,  which  were  erroneously  taxed  by 
the  clerk  through  mistake,  is  bad,  unless  it  avers  a  demand  made 
before  suit. 

Same.— -Fees  and  Salaries. — Practice. —The  fee  and  salary  act  of  1875  con- 
fers no  right  to  recover  costs  in  cases  where  such  a  right  did  not  pre- 
viously exist  under  the  general  rules  of  law,  and  does  not  authorize 
the  recovery  of  money  paid  upon  a  judgment  for  costs,  upon  motion. 

Recovery  of  Money.— -4ctt*on  /or.— Unless  there  is  a  clear  statutory 
provision  to  the  contrary,  one  seeking  the  recovery  of  money,  through 
judicial  intervention,  must  do  so  by  an  action  begun  and  prosecuted 
imder  the  ordinary  rules  of  civil  practice. 

Same. — Recovery  is  not  allowed  upon  motion,  but  upon  complaint  or 
declaration. 

From  the  Johnson  Circuit  Court. 

G.  M.  Overstreet  and  A.  B.  Huntei*,  for  appellant. 
W.  H.  Barneity  E.  P.  Fei-ris  and  W.  W.  Spencer,  for 
appellee. 

Elliott,  J. — On  the  13th  day  of  April,  1877,  the  appellee 
filed  in  the  Johnson  Circuit  Court  a  pleading  which  he 
denominated  a  complaint  and  motion  to  re-tax  costs.  The 
pleading  is  a  peculiar  one.  Its  material  allegations  may  be 
stated,  in  substance,  as  follows:  That  at  the  April  term, 
1876,  of  the  Johnson  Circuit  Court,  the  appellee  was  sued  ; 
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that  appellant,  then  the  clerk  of  said  court,  taxed  the  costs 
of  said  action  against  the  appellee  at  the  sum  of  $15.60 ; 
that  all  costs  have  been  paid ;  that  the  sum  of  $7.10  of  the 
costs  taxed  and  paid  ^^is  erroneous  and  illegal ;"  and  that 
the  legal  fees  which  accrued  to  the  clerk  amount  to  the  sum 
of  three  dollars  and  no  more.  The  prayer  is  that  the  costs 
may  be  re-taxed,  and  that  if  this  can  not  be  done  the 
appellee  have  judgment.  Exhibits  are  annexed  to  the  com- 
plaint ;  but,  as  has  been  held  over  and  over  again,  as  the 
matters  therein  contained  do  not  constitute  the  foundation 
of  the  pleading,  they  form  no  part  of  it,  and  can  not  give  it 
the  slightest  aid  or  support. 

There  is  no  allegation  that  the  costs  were  not  voluntarily 
paid,  nor  is  there  any  pretence  that  there  was  any  ignorance 
of  the  facts,  or  any  concealment  or  misrepresentation  by  the 
appellant.  It  is  not  claimed  that  there  was  any  charge  for 
services  not  performed.  There  is  nothing  from  which  a 
wrongful  act  upon  the  part  of  the  appellant  can  be  inferred. 
The  utmost  stretch  of  construction  will  not  make  the  com- 
plaint mean  that  there  was  any  ignorance  of  fact.  There 
was  no  legal  process,  no  attempt  at  extortion,  no  misrepre- 
sentation, no  demand  as  a  condition  precedent  to  the  yield- 
ing of  a  legal  right.  We  can  see  no  reason  for  taking  this  case 
out  of  the  ordinary  rule,  that  money  voluntarily  paid  can 
not  be  recovered  back,  where  there  is  no  compulsion  and  no 
mistake  of  fact.  The  authorities  are  collected  in  I7ie  Town 
of  Edinburg  v.  Hackney^  54  Ind.  83,  and  leave  no  room 
for  further  discussion  upon  the  question  that  money  volun- 
tarily paid  to  an  officer  can  not  be  recovered  back,  even 
though  paid  under  fear  of  a  threatened  prosecution.  In  the 
case  of  Tlie  Town  of  Brazil  v.  Kres8^  55  Ind.  14,  the  rule 
was  again  strongly  asserted  in  the  opinion  of  the  court,  deliv- 
ered by  HowK,  J. ,  and  the  case  of  Tlie  Town  of  Princeton  v. 
Vierling^  40  Ind.  340,  expressly  overruled,  as  was  also,  in 
Vol.  72.-22 
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part,  the  case  of  Tfie  Town  of  Ligonier  v.  Ackerman^  46 
Ind.  552. 

There  is  not  the  slightest  intimation  that  the  appellant 
iftcted  from  any  corrupt  motive.  It  is  not  even  claimed  that 
the  appellant  knowingly  made  a  wrong  taxation  of  costs.  The 
allegation  is,  that  the  costs  taxed  were  ''erroneous  and  ille- 
gal," and  we  can  not,  from  this,  infer  that  there  was  a  cor- 
rupt motive,  a  demand  by  color  of  office,  or  any  kind  of  com- 
pulsion. "Illfigar'  means  that  which  lacks  authority  of  or 
■support  from  law.  Tlie  People^  ex  i^l.^v.  Kelly ^  1  Abb.  Pr., 
N.  8. 432.  ' 'Erroneous' '  means  deviating  from  the  law.  Both 
terms  have,  sometimes,  other  significations  attached,  but  in 
legal  proceedings  the  meaning  we  have  assigned  is  that  gen- 
erally annexed  to  them.  Courts  often  speak  of  erroneous 
rulings,  and  always  as  meaning  such  as  deviate  from  or  are 
contrary  to  the  law,  but  the  term  "erroneous"  is  never  used 
by  courts  or  law-writers  as  designating  a  corrupt  or  evil  act. 
The  expression  "erroneous  and  illegal"  can  only  be  taken  to 
mean  deviation  from  the  law  because  of  a  mistaken  con- 
struction of  the  law.  The  case  in  hand  is  entirely  unlike 
that  where  misrepresentations  are  made  by  itemized  bills ; 
where  services  never  rendered  are  charged  for ;  where  the 
money  is  exacted  as  a  condition  precedent  to  the  perform- 
ance of  an  official  act,  or  where  the  money  is  paid  under  pro- 
test. To  such  cases  we  do  not  mean  to  apply  the  doctrine 
that  money  voluntarily  paid  may  not  be  recovered  back,  but 
from  them  we  carefully  distinguish  the  present,  and  apply 
the  rule  only  to  cases  substantially  the  same  as  that  at  bar. 
The  particulars  of  the  act  characterized  as  "illegal  and  er- 
roneous" are  not  stated.  There  is  no  allegation  showing 
whether  the  mistake  was  of  fact  or  of  law.  We  can  not,  there- 
fore, infer  that  there  was  anything  more  than  an  erroneous 
view  of  the  law  adopted  by  the  parties.  There  is  no  pro- 
test, no  remonstrance ;  the  good  faith  of  the  officer  is  not 
assailed ;  there  was  no  exaction  by  coloi'  of  office,  no  con- 
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cealmeiit,  no  false  charges  ;  there  is  an  utter  absence  of  all 
these  elements. 

Where  an  officer  falsely  states  the  items  of  fees,  or  where 
he  demands  them  as  a  condition  precedent  to  the  perform- 
ance of  some  official  act,  or  where  they  are  paid  under  pro- 
test and  upon  compulsion,  a  very  different  rule  applies  than 
that  which  obtains  in  such  a  case  as  the  present. 

The  inference  from  the  complaint  is  that  the  error  of  ap- 
pellant was  one  of  law.  There  are  no  allegations  showing 
even  inferentially  that  the  officer  acted  upon  an  erroneous 
assumption  of  fact.  The  only  allegation  tending  to  show  any 
wrong  on  his  part  is,  that  ^^the  taxation  was  erroneous  and 
illegal."  The  officer  is  entitled  to  the  benefit  of  the  presump- 
tion in  favor  of  good  faith,  as  well  as  to  that  in  favor  of 
the  due  performance  of  official  acts,  and  these  presumptions 
must  stand  in  his  support  until  they  are  overthrown  by  op- 
posing facts  properly  pleaded.  These  presumptions  require 
that  we  should  hold,  where  there  is,  as  here,  an  entire  ab- 
sence of  any  showing  to  the  contrary,  that  the  erroneous 
taxation  of  costs  arose  from  a  mistake  of  law,  and  not  from 
any  fraudulent  or  wrongful  purpose  to  do  the  appellee  a 
wrong. 

The  pleading  of  appellee  is  bad  because  it  does  not  aver  a 
demand.  Giving  the  fact«  stated  the  most  favorable  con- 
struction in  favor  of  appellant  possible,  a  construction  far 
more  favorable  than  the  rules  of  pleading  warrant,  they  show 
no  more  than  an  honest  mistake,  and  do  not  repel  the  infer- 
ence that  the  appellee,  >vith  full  knowledge,  voluntarily  paid 
the  costs.  In  such  a  case,  justice  requires  that  an  officer 
should,  before  action  is  instituted,  be  notified  of  the  claim 
against  him,  and  opportunity  afforded  him  to  refund  that 
which  was  received  through  mistake.  To  hold  otherwise 
would  be  to  incite  litigation  and  to  subject  public  officers, 
who  had  committed  na  moral  wi^ong,  but  whose  act,  if 
wrong  at  all,  was  so  through  a  mere  mistake,  to  the  vexation 
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and  burden  of  litigation  without  baTing  been  put  in  default 
by  a  demand.  Of  course,  a  different  rule  does  and  ougbt  to* 
apply  where  there  is  a  positive  wrong,  as  where  the  officer 
acts  fraudulently,  corruptly  or  oppressively,  or  where  he 
knowingly  makes  an  ill^al  taxation  of  costs. 

The  proceeding  adopted  by  the  appellee,  in  the  present 
instance,  is  not  to  be  confounded  with  an  ordinary  motion, 
to  re-tax  costs,  for  in  the  latter  case  the  officer  has  received, 
nothing,  and  the  party  resisting  the  payment  of  the  costs^ 
done  nothing,  affirming  the  act  of  the  officer  taxing  the  costs ; 
but  in  the  present  case  the  party  has  affirmed  the  act  of  the 
officer  by  a  voluntary  payment  of  the  costs  taxed  against 
him,  and  no  protest  or  complaint  was  made  by  him  until 
long  afterward. 

Appellee  relies  upon  section  40  of  the  fee  and  salary  bill  of 
1875.  That  section  provides  that  the  court,  <<If  a  question 
arise  concerning  any  bill  of  costs,  or  if  the  person  chai'ged 
therewith  shall  allege  payment  thereof,  shall,  upon  motion 
of  any  party  interested  therein,  and  reasonable  notice  thereof, 
determine  according  to  the  rights  of  the  parties  thereto,  and 
make  orders  accordingly."     1  R.  S.  1876,  p.  479. 

C!onceding  that  this  statute  confers  the  right  to  proceed 
by  motion  to  recover  costs  which  have  been  paid,  it  does 
not  change,  nor  does  it  profess  to  change,  aay  of  the  ordi- 
nary rules  of  law.  The  determination,  as  the  statute  ex- 
pressly declares,  "shall  be  according  to  the  rights  of  the 
parties,"  meaning,  very  plainly,  the  rights  defined  and  se- 
cured by  the  ordinary  rules  of  law.  There  is  nothing  in  this 
statute,  which  confers  a  right  to  recover  such  costs  in  cases 
where  such  a  right  did  not  previously  exist  under  the  general 
rules  of  law  as  declared  not  only  by  statute,  but  also  by  the 
adjudged  cases.  For  the  right  to  recover,  and  the  rules  by 
which  it  is  governed,  we  must  look  to  the  general  principles 
declaimed  in  the  judgments  of  the  courts,  and  not  merely  to- 
the  statute. 

We  do  not  think  the  statute  will  bear  the  construction  put 
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upon  it  by  appellee.  The  Legislature  did  not  intend  to  give 
£k  summary  remedy  for  the  recovery  back  of  costs  which  had 
been  paid.  Neither  the  letter  nor  the  spirit  of  the  act  war- 
rants the  conclusion^  that  the  Legislature  meant  that  money, 
paid  upon  a  judgment  for  costs,  should  be  recovered  back  upon 
motion.  The  language  is,  **when  any  question  shall  arise 
concerning  any  bill  of  costs,"  the  court  may  proceed  upon 
motion,  but  this  does  not  mean  any  claim  for  the  recovery 
back  of  money  paid  in  discharge  of  a  judgment  for  costs.  If 
the  construction  contended  for  by  appellant  is  correct,  then 
jears  afterward  the  complaining  party  might  come  in,  and, 
on  motion,  recover  back  money  paid  upon  an  erroneous  tax- 
ation of  costs.  The  very  use  of  the  word  recovery  shows 
that  the  appellee's'theory  is  unsound.  Recovery  is  not  al- 
lowed upon  motion,  but  upon  complaint  or  declaration.  «  A 
litigant  may,  by  motion,  succeed  in  securing  orders  di- 
recting the  performance  of  acts,  as  the  re-taxing  of  costs, 
Tthe  issuing  of  process,  and  the  like,  but  he  can  not  recover 
imoney  except  by  an  action.  Our  law  term  **former  recovery" 
<does  not,  in  its  ordinary  signification,  mean  a  decision  upon 
amotion,  and  the  word  "recovery,"  therefore,  means  much 
more  than  an  order  upon  a  mere  motion.  Belmont  v.  Brie  JR. 
JL  Oo.j  52  Barb.  637  ;  Ackerly  v.  Fffow,  5  Chicago  L.  News, 
73^  Simsoh  v.  Hart,  14  Johns.  75. 

That  there  are  exceptional  cases,  where  the  determination 
of  a  motion  will  be  deemed  conclusive,  is  probably  true,  but 
these  prove  nothing  against  the  general  proposition,  that, 
where  one  seeks  the  aid  of  a  court  to  obtain  money  from  an- 
other, he  must  proceed  by  complaint,  and  must  put  his  cause 
into  the  form  of  an  ordinary  civil  action  for  the  recovery  of 
money.  Unless  there  is  a  clear  statutory  provision  to  the 
contrary,  it  must  always  be  held,  that  one  seeking  the  re- 
covery of  money,  through  judicial  intervention,  must  do  so 
by  an  action  begun  and  prosecuted  under  the  ordinary  rules 
of  civil  procedure. 

Judgment  reversed,  at  costs  of  the  appellee. 
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Appeal. — AnwutU  in  Controversy. — Supreme  Court. — DiamUsdl, — Under 
section  ooO  of  the  code,  as  amended  by  the  act  of  March  14thf  1877,  Acts 
1877.  Spec.  Sess.,  p.  59,  which  amendatory  act  became  a  law  on  the  2d 
day  of  July,  1877,  an  appeal  can  not  be  taken  to  the  Supreme  Court,  In 
cases  originating  before  a  justice  of  the  peace,  where  the  amount  in 
controversy,  exclusive  of  interest  and  costs,  does  not  exceed  fifty  dol- 
lars. 

From  the  Delaware  Circuit  Court. 

J.  y.  Templet*  and  iJ.  S.  Gregory y  for  appellant. 
W.  W.  OrTy  for  appellees. 

HowK,  J. — ^This  suit  was  commenced  by  the  appellees 
against  the  appellant,  before  a  justice  of  the  peace  of  Center 
township,  in  Delaware  county.  The  trial  of  the  cause  before 
the  justice  resulted  in  a  judgment  in  favor  of  the  appellees,, 
from  which  an  appeal  was  duly  taken  to  the  circuit  court  of 
the  county.  The  cause  was  there  tried  by  a  jury,  and  a 
verdict  was  returned,  and  judgment  was  rendered  thereon,, 
in  favor  of  the  appellees  and  against  the  appellant,  in  the- 
sum  of  thirty-nine  dollars  and  forty  cents,  and  for  the  costs  of 
suit.  This  judgment  was  rendered  on  the  11th  day  of 
August,  1877,  and  on  the  5th  day  of  August,  1878,  a  tran- 
script  of  the  record  was  filed  here  as  and  for  an  appeal  ta 
this  court. 

Under  section  550  of  the  code,  as  amended  by  an  act 
approved  March  14th,  1877,  which  amendatory  act  became 
a  law  on  the  2d  day  of  July,  1877,  and  is  still  in  full'force» 
an  appeal  to  this  court  will  not  lie,  and  may  not  be  taken 
in  cases  originating,  as  this  case  did,  befoi-e  a  justice  of  the 
peace,  where,  as  in  the  case  at  bar,  *'the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  does  not  exceed  fifty 
dollars."  Acts  of  1877,  Spec.  Sess.,  p.  59.  We  are  clearly 
of  the  opinion,  after  an  examination  of  the  I'ecord  before  us, 
that  the  amount  in  controvei'sy  in  this  case,  exclusive  of. 
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interest  and  costs,  did  not,  and  could  not,  exceed  the  sum  of 
fifty  dollars,  and  that,  for  this  reason,  this  court  has  no  juris- 
diction of  this  appeal.  Cowley  y.  Tlie  Town  of  BushvtUey 
60  Irid.  327 ;  Tfie  LouisviUej  etc.y  Railway  Co.  y.Jackson^ 
64  Ind.  398 ;  Painter  v.  Ouirl,  71  Ind.  240. 

This  appeal  is,  therefore,  dismissed  at  the  appellant's 
costs. 


No.  7120. 

Stout  et  al.  v.  Dunning  et  al. 

Life-Estate.— Tfonto  of  Conveyance.-^A  conveyance  of  real  estate  to  A., 
subject  to  the  condition  expressed  in  the  deed,  that  *'B.  is  to  have  the 
privilege  of  a  support  off  of  said  lands  during  his  lifetime,  without 
incumbrance,"  conveys  a  life-estate  in  the  land  to  B.,  althoogh  B.  is 
not  named  in  the  deed  as  a  vendee. 

DEEV.—ConatrucUon  o/.— Such  deed  should  be  so  construed  as  to  carry 
out  the  intention  of  the  grantor,  and  ^^without  encumbrance*'  was  in- 
tended to  mean  without  incumbrance  of,  or  impediment  to,  the  rights 
of  said  B. 

Sau^.— 'Delivery. —Acceptance, —A  delivery  of  a  deed  to  one  of  several 
grantees  is  a  sufficient  delivery;  and  where  such  deed  conveys  land  to 
one,  subject  to  the  life-estate  of  another,  a  claim  of  title  under  the  deed 
by  the  tenant  for  life  implies  an  acceptance  of  the  conveyance  on  his 
part. 

Waste  by  Tenant  for  Life.— Action  for  PareWon.— Where  a  tenant  for 
life  commits  actionable  waste,  he  will  be  liable  to  all  of  the  remainder- 
men ;>but  such  claim  can  not  be  adjusted  in  an  action  for  partition  of 
the  land,  when  some  of  the  remainder-men  are  plaintiffs  and  others 
defendants. 

Same.— PZeodtn^.— In  a  complaint  against  a  tenant  for  life  for  waste, 
an  allegation  that  he  sold  and  destroyed  timber,  without  some  descrip- 
tion of  the  timber  sold,  or  some  statement  of  the  attending  circum- 
stances, is  too  indefinite  to  show  waste  on  the  part  of  such  tenant  for 
life. 

Partition.- if«»wiinder-3fa».— A  partition  of  lands  by  remainder-men 
can  not  be  had  during  the  existence  of  a  life-estate  therein« 
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From  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  R.  W.  Miei'Sy  for  appellants. 
J.  W.  BtLsJdrki  H.  G.  Duncan  and  TT.  C.L.  Taylor^  for 
appellees. 

Btddle,  J. — Complaint  for  the  partition  of  lands  by  the 
appellees  against  the  appellants^  James  B.  Stout  answered 
the  complaint  by  a  general  denial,  which  was  afterward  with- 
drawn, and  also  by  two  special  paragraphs.  .  The  second 
paragraph,  pleaded  by  James  B.  Stout  separately,  admitted 
an  interest  in  the  complainants  in  said  lands,  but  averred 
that  all  of  said  real  estate  was  subject  to  a  life-estate  in  him- 
self ;  that  said  real  estate,  in  the  year  1862,  was  owned  by 
Daniel  Stout ;  that  said  Daniel  Stout  and  wife  conveyed  the 
same  to  the  grantors  of  the  plaintiffs,  who  are  the  children 
of  James  B.  Stout,  subject  to  a  life-estate  in  this  defendant, 
making  the  deed  an  exhibit.  James  B.  Stout  is  not 
named  as  a  vendee  in.  the  premises  of  the  deed,  but  it  con- 
tains a  condition  in  his  favor  in  the  following  words : 

'^A  condition  in  the  foregoing  conveyance  is  that  the  said 
James  B.  Stout  is  to  have  the  privilege  of  a  support  off  of 
said  lands  during'his  lifetime  without  incumbrance.'' 

The  third  paragraph  of  James  B.  Stout's  aubwer  sets  up 
the  same  deed  and  condition,  and  is  not  different  from  his 
second  paragraph,  except  that  it  avers  that,  by  mutual  mis- 
take of  the  grantors  and  grantees,  <<said  deed  of  conveyance 
reserved  to  this  defendant  the  right  of  support  off  of  said 
lands  during  his  natural  life,  instead  of  a  life-estate  to  this 
defendant  in  said  lands,  as  was  agreed  upon  and  understood 
by  the  grantors  and  the  grantees." 

The  court  sustained  a  demurrer,  for  want  of  facts,  to 
each  of  these  paragraphs.  Judgment  was  then  had  on  the 
demurrer  for  the  appellees,  and  the  lands,  not  being  suscep- 
tible of  division,  decreed  to  be  sold,  etc. 

Does  the  condition  expressed  in  the  deed  entitle  James  B. 
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Stout  to  a  life-estate  in  the  lands  sought  to  be  partitioned? 
Whether  the  words  of  the  condition  in  the  deed  would  have 
<:onyeyed  to  James  B.  Stout  a  life-estate  at  common  law,  we 
need  not  inquire ;  but  we  are  of  opinion  that  the  condition 
entitles  him  to  a  life-estate  in  equity.  The  words,  *'to  have 
the  privilege  of  a  support  off  of  said  lands  during  his  life- 
time, without  encumbrance,"  express  a  sufficient  habendum 
to  support  his  claim.  He  could  not  obtain  such  a  support 
from  the  land  without  possessing  it,  and  could  not  obtain 
his  support,  without  encumbrance,  unless  he  possessed  the 
land  exclusively.  The  fact  that  James  B.  Stout  is  not  named 
as  a  vendee  in  the  premises  of  the  deed  would  not  affect  his 
right  in  equity.     Prior  v.  Quackenhushy  29  Ind.  475. 

This  court  has  held  that  partition  of  lands  by  a  remain- 
der-man can  not  be  had  during  the  existence  of  a  life-estate 
therein.  Nicholson  v.  Caress ^  59  Ind.  39 ;  Schori  v.  Steph- 
ensy  62  Ind.  441. 

We  think  the  court  erred  in  sustaining  the  demurrer  to 
the  second  and  third  paragraphs  of  the  answer  of  James  B. 
Stout. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees ; 
<;ause  remanded  with  instructions  to  overrule  said  demurrer 
and  for  further  proceedings. 

On  Petition  fob  a  Rehearing. 

WoRDEN,  J. — ^The  appellees  have  filed  a  petition  for  a  re- 
hearing in  this  case,  and  we  have  again  considered  the  ques- 
tions involved. 

The  words  of  the  deed,  on  which  the  main  question  de- 
I)end8,  are  as  follows :  **A  condition  in  the  foregoing  con- 
veyance is,  that  the  said  James  B.  Stout  is  to  have  the  priv- 
ilege of  a  support  off  of  said  lands  during  his  lifetime, 
without  encumbrance." 

When  the    case  was    under    consideration    before,  we 
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thought,  not  without  some  doubt,  that  the  words  were  sa^- 
cient  to  vest  a  life-estate  in  the  premises  in  James  B.  Stout. 
We  are  still  of  the  same  opinion,  though  the  question  is  not 
free  from  difficulty. 

The  deed  was  not  skilfully  drawn,  but  should  be  so  con- 
strued as  to  carry  out  the  intention.  The  closing  words,* 
above  quoted,  ''without  encumbrance,"  were  obviously  not 
intended  to  mean  without  encumbrance  to  the  estate  of  the 
grantees  of  the  fee ;  but  without  encumbrance  of,  or  im- 
pediment to,  the  right  of  James  B.  Stout.  Burden,  clog, 
load,  impediment,  are  synonyms  of  encumbrance.  James 
B.  Stout,  then,  was  to  have  the  privilege  of  a  support  off 
the  land,  and  this  privilege  was  not  to  be  encumbered  or  im- 
peded. 

He  could  not  have  his  support  off  the  land  without  the 
use  and  occupation  of  it.  The  right  to  such  support  from 
the  land  involves  the  use  and  occupation,  as,  without  the  use 
and  occupation,  he  could  not  derive  his  support  from  it. 
And  it  seems  to  us  that  a  life-estate  was  as  effectually  con- 
veyed to  him  as  if  the  deed  had  provided  that  he  should 
have  the  use  and  occupation,  or  the  rents  and  profits,  of  the 
land  for  life. 

Some  analogy  may  be  drawn  from  the  law  on  the  subject  of 
wills.  In  2  Jarman  Wills,  5th  Am.  ed.,  top  p.  403,  it  is  said: 
'<A  devise  of  the  rents  and  profits  or  of  the  income  of  lands 
passes  the  land  itself  both  at  law  and  in  equity,*'  etc. 
Again,  on  the  next  following  page,  it  is  said:  '^A  devise 
of  the  *free  use,'  or  of  the  'use  and  occupation'  of  land, 
passes  an  estate  in  the  land,  and  consequently  a  right  to  let 
or  assign  it,  and  is  not  confined  to  the  personal  use  or  occu- 
pation of  the  property,  unless  the  context  clearly  calls  for 
the  more  limited  construction." 

In  Thompson  v.  Schenckj'16  Ind.  194,  it  was  said  by  this 
court :  '<It  is  clear,  that  a  devise  of  the  rents  and  profits  of 
land  is  equivalent  to  a  devise  of  the  land  itself,  and  will 
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carry  the  legal  as  well  as  beneficial  interest  therein.  So^ 
also,  a  devise  of  the  income  of  land  to  the  use  of  the 
devisee  during  his  life,  confers  upon  him  a  life-estate  in  the 
land.  Butterfield  v.  HaskinSj  33  Me.  392.  So,  again,  a 
devise  giving  to  the  wife  of  the  devisor  <the  use  and  bene- 
fit' of  all  the  real  and  personal  property  of  the  testator,  as 
long  as  she  remains  a  widow,  gives  her  a  life-estate.. 
Rumsey  v.  Durham^  5  Ind.  71." 

But  it  is  claimed  by  counsel  for  the  appellees  that  no  ac- 
ceptance of  the  deed  by  James  B.  Stout  was  shown.  They 
say  in  their  brief,  **There  may  have  been  an  intention  of  the-, 
grantor  to  create  a  life-estate,  and  the  language  might  have 
been  so  clear  that  there  could  be  no  misunderstanding  it,, 
yet,  if  it  was  not  accepted,  it  was  never  executed,  and,, 
hence,  would  be  a  nullity.  The  answer  is  entirely  silent  on 
this  question  of  delivery  and  acceptance."  The  answer  al- 
leges that  Daniel  Stout  and  his  wife  conveyed  the  property 
to  the  plaintiffs'  grantors  subject  to  the  life-estate.  This 
implies  a  delivery  of  the  deed  to  the  plaintiffs'  grantors,. 
and  an  acceptance  by  them.  A  delivery  to  one  of  several 
grantors  is  a  sufficient  delivery,  and  the  fact  that  James  B.. 
Stout  is  claiming  title  under  the  deed  sufficiently  indicates- 
an  acceptance  of  it  on  his  part.  Somev&  v.  Pumphrey^  24 
Ind.  231 ;    Taylor  v.  McClure,  28  Ind.  39. 

The  appellees  also  insist  that  the  paragraphs  of  answer  did 
not  answer  the  whole  cause  of  action,  in  this,  that  there  was 
a  claim  for  waste  in  the  complaint  not  answered.  If  the- 
tenant  for  life  committed  actionable  waste,  he  would  be  lia- 
ble to  the  whole  of  the  remainder-men,  and  it  would  seen^ 
that  such  claim  could  hardly  be  adjusted  in  an  action  for 
partition,  where  some  of  the  remainder-men  are  plaintiffs 
and  some  defendants.  But,  however  this  may  be,  we  are  of 
opinion  that  no  waste  was  shown  in  the  complaint.  The 
complaint  alleged  ''that  said  James  B.  Stout  has  been  in  pos^ 
session  of  said  real  estate,  without  right,  for  the  last  twenty 
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years,  enjoying  the  benefit  of  the  rents  and  profits  thereof : 
that  he  has  also,  during  the  whole  of  said  time,  been  plow- 
ing up  the  grass  on  said  lands,  destroying  and  selling  large 
quantities  of  saw-logs,  wood  and  other  valuable  timber,  to 
the  damage  of  said  real  estate,  $1,000.''  Prayer  for  parti- 
tion ;  that  the  title  in  the  owners  be  quieted  against  defend- 
ants William  B.  Stout,  Charles  Stout,  Lucy  Stout  and 

Stout ;  that  an  accounting  be  had  of  the  rents  and  profits  of 
said  real  estate,  and  that  they  have  judgment  against  said 
James  B.  Stout  for  $1,000  for  said  rents  and  profits,  and, 
.also,  for  said  waste  so  committed,  etc. 

We  can  not  say  that  it  is  waste  in  a  tenant  for  life  to 
plow  up  the  grass,  nor  that  the  destroying  or  selling  of  tim- 
ber is  waste,  without  some  description  of  the  timber  de- 
-stroyed  or  sold,  or  some  statement  of  the  attending  circum- 
stances. A  life-estate  in  a  tract  of  uncleared  timber  laud 
would  be  of  little  value  unless  some  portion  of  the  timber 
K^ould  be  removed  for  cultivation.  Such  a  tract  of  land, 
with  such  a  restriction,  could  scarcely  afford  the  tenant  a 
"**support."  Again,  the  timber  destroyed  or  sold,  though 
then  valuable,  may  have  been  in  such  a  state  of  decay  as  to 
be  of  no  use  whatever  to  the  remainder-man.  It  is  not  al- 
leged that  the  timber  was  standing  or  growing  timber.  The 
allegations  of  the  complaint  are  too  indefinite  to  show  waste 
on  the  part  of  the  tenant  for  life. 

It  is  finally  urged  that,  conceding  the  existence  of  the  life^ 
estate  in  James  B.  Stout,  the  remainder-men  may  have  par- 
tition of  the  remainder  during  the  existence  of  the  life-* 
estate,  and  we  are  asked  to  overrule  the  case  of  JSchon  v. 
Stepftena^  62  Ind.  441,  on  this  point.  We  see  no  necessity 
of,  or  good  purpose  to  be  accomplished  by,  parting  land  be- 
tween remainder-men,  while  it  is  all  in  the  enjoyment  and 
possession  of  the  life  tenant.  The  remainder-men  could  not 
itake  possession  of  any  portion  of  their  respective  shares,  if 
rset  apart  to  them,  until  after  the  termination  of  the  life- 
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estate.  Circumstances  might  so  change  in  the  meantime  a» 
that  a  partition  during  the  life-estate  might  turn  out  to  be 
very  unequal  and  unjust  at  the  time  the  remainder-men  are 
entitled  to  the  possession  of  their  respective  shares. 

We  think  there  is  no  sufficient  reason  for  overruling  the 
case  above  mentioned. 

We  decide  nothing  in  respect  to  cases  where  the  life-estate 
extends  to  a  part  only  of  a  tract  of  land  sought  to  be  parted^ 
See  act  of  1859,  2  R.  S.  1876,  p.  343. 

The  petition  for  a  rehearing  is  overruled. 


No.  7882. 

McDaniel  v.  Mattinqly. 

Practice.— iVcw  TriaL—AjllHdavU.^Bai  of  Excepthm,-- Supreme  Court, — 
AfHdavitB  in  support  of  a  motion  for  a  new  trial,  on  account  of  newly- 
discovered  evidence,  must  be  made  a  part  of  the  record  by  a  bill  of 
exceptions,  on  appeal  to  the  Supreme  Court. 

From  the  Daviess  Circuit  Court. 

J,  H,  O'NeaU  and  D.  J.  Heffron^  for  appellant. 
TF.  2?.  Oardiikjer  and  S.  H.  Tayhr^  for  appellee. 

Woods,  J. — ^The  affidavits  on  which  the  appellant  claims 
a  new  trial,  on  the  ground  of  newly-discovered  evidence,, 
are  not  made  a  part  of  the  record  by  a  bill  of  exceptions. 
Counsel  claim  no  other  error.  The  judgment  must  there- 
fore be  affirmed.  Williams  v.  Potter^  post,  p.  354 ;  Mat-- 
lock  V.  Toddy  19  Ind.  130  ;  Horton  v.  Wilson,  25  Ind.  316  ; 
Burnett  v.  Overton,  67  Ind.  557 ;  Fryberger  v.  Perkins^ 
66  Ind.  19  ;  Berlin  v.  Oglesbee,  65  Ind.  308  ;  Buskirk's  Prac-^ 
tice,  241. 

Judgment  affirmed,  with  costs. 
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Plsadiho.— GuoraiKy,  Breach  of.— AUamey.—JudgmefU.— Evidence.^ 
Party. — Notice. — In  an  action  by  a  plaintiff  to  recover  for  services 
rendered  the  defendants  in  preparing  and  amending  articles  of  in- 
corporation for  a  ditch  company,  the  answer  alleged  that  the  plaintiff 
guaranteed  that  he  would  make  said  articles  perfect  and  sufficient  in 
law,  but  that  such  articles  had  been,  by  the  circuit  court,  adjudged 
insufficient. 

Meld,  that  the  answer  was  insufficient  on  demurrer,  for  want  of  a  direct 
averment  that  such  articles  were  defective  or  insufficient. 

Meldf  also,  that  such  judgment  of  the  circuit  court  was  neither  proof  nor 
evidence  of  the  insufficiency  of  such  articles  of  association  as  against 
the  plaintiff,  he  not  being  a  party  to  the  suit  therein,  nor  having  notice 
thereof,  or  that  the  same  involved  the  validity  of  such  articles. 

Same.— Defect  of  Parties.— Answer.— Demurrer.— A  paragraph  of  answer, 
in  such  suit,  alleging  that  the  plaintiff  was  employed  by  the  ditch 
company,  and  that  others  besides  the  defendants  were  members  there- 
of, and  were  solvent  and  within  the  jurisdiction  of  the  court,  Is  insuffi- 
cient on  demurrer,  for  the  reason  that  it  did  not  aver  that  the  work 
which  the  plaintiff  was  so  employed  to  do  is  the  same  for  which  he 
had  sued. 

From  the  Hendricks  Circuit  Court. 

H.  O.  Hogate  and  R.  B.  Blake^  for  appellant. 
J.  F.  Hadley  and  J.  0.  Parker y  for  appellees. 

Woods,  J. — The  sufficiency  on  demurrer  of  the  second, 
third  and  fourth  paragraphs  of  answer  respectively,  are 
brought  in  question  by  this  appeal. 

The  suit  was  by  the  appellant  against  the  appellees,  the 
first  paragraph  of  the  complaint  setting  up  a  special  agree- 
ment, whereby  the  appellees  employed  the  appellant  to  pi'e- 
pare  supplementary  articles  of  association  for  the  «* Tama- 
rack Ditch  Company,"  and  to  survey  and  make  all  necessaiy 
plats,  profiles  and  specifications,  for  which  service  the 
appellees  were  to  pay  the  appellant  ten  dollars  per  diem  for 
the  first  four  days  and  four  dollars  per  diem  for  the  remain- 
der of  time  which  he  should  necessarily  employ  in  dohig  the 
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^ork.  Perfoiinance  by  the  appellant  and  failure  of  appel- 
lees to  pay  are  averred. 

The  second  paragraph  is  in  the  nature  of  a  common  count 
for  work  and  labor  done  at  the  special  instance  and  request 
of  the  defendants,  and  a  bill  of  particulars  for  work,  essen- 
tially the  same  and  at  the  same  prices  as  those  sued  for  in 
the  first  paragraph,  is  filed  with  this  paragraph. 

The  defendants  answered,  first,  by  a  general  denial,  and, 
second,  that  they  and  others  interested  in  the  construction 
of  a  ditch  formed  an  association  under  the  name  of  '«The 
Tamarack  Ditching  Association;"  that  the  plaintiff  was 
invited  by  the  association  to  accept  employment  as  its  engi- 
neer, to  survey,  plat  and  locate  the  ditch  which  the  company 
proposed  to  cut,  but  the  plaintiff , being  a  lawyer,  declined  to 
-accept  such  employment,  unless,  on  examination,  he  should 
find  the  articles  of  association  of  the  company  to  be  formal 
and  sufficient  in  law,  and,  having  made  an  examination 
thereof,  pronounced  said  articles  informal  and  insufficient  in 
law  ;  whereupon  an  agreement  was  made  by  the  plaintiff  on 
the  one  part,  and  these  defendants  and  other  signers  of  said 
pretended  articles  on  the  other  part,  to  the  effect  following, 
to  wit :  The  plaintiff  being  both  lawyer  and  engineer,  and 
professing  great  skill,  undertook  to  reorganize  said  associa- 
tion, and  to  cure  and  perfect,  said  articles  of  association,  and 
to  prepare  certain  supplementary  and  amendatory  articles, 
which,  when  so  cured,  supplemented  and  amended,  and 
adopted  by  said  association,  the  plaintiff  guaranteed  should 
be  legal,  formal,  regular  and  sufficient  in  law,  and  that  the 
association  organized  thereunder  should  be  a  legal  and  valid 
organization  for  the  pm'poses  stated ;  and  that  if  the  articles, 
when  so  amended  and  perfected,  should  prove  defective  and 
insufficient  to  support  the  said  organization  and  its  proceed- 
ings to  carry  out  its  pui-poses,  the  plaintiff  should  have  no 
compensation ;  but,  if  he  succeeded  in  making  said  aiticles 
pei-f  ect  and  sufficient  in  law  to  support  said  organization  and 
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its  proceedings  pursuant  to  siud  articles,  then  the  plaintiff 
should  have  therefor,  from  said  ditching  association,  to  be 
paid  from  the  moneys  of  said  association,  the  rate  of  com- 
pensation mentioned  in  the  complaint ;  that,  in  pursuance 
of  said  agreement,  the  plaintiff  prepared,  or  caused  to  be 
prepared,  certain  supplementary  articles  which  he  repre- 
sented and  guaranteed  would  make  said  articles  sufficient  in 
law,  and  which,  under  the  advice  and  direction  of  the  plain- 
tiif ,  as  their  legal  adviser,  said  association  fully  adopted  and 
confirmed ;  and,  after  such  adoption,  the  plaintiff  proceeded 
to  perform  the  labor  as  engineer,  for  which  he  sues ;  that 
afterward,  at  the  January  term,  1876,  of  this  court  (the 
court  below),  in  certain  suits  by  Ezekiel  Clark,  Drury 
Clark  et  al.  v.  the  said  ditching  association,  involving  the 
legality  and  sufficiency  of  said  amended  articles,  it  was 
adjudged  by  this  court  that  said  articles  were  insufficient  to* 
vest  said  association  with  legal  rights,  and  to  support  the 
assessments  of  benefits  made  in  pursuance  thereof,  and  said 
assessments  were,  by  this  court,  held  to  be  void  and  of  no* 
effect. 

This  answer  does  not  sufficiently  show  that  the  amended 
articles  of  incorporation,  prepared  by  the  plaintiff,  were  in 
any  respect  defective.  There  is  no  direct  averment  of  any 
defect,  and  the  judgment  of  the  court,  whereby  they  were 
declared  insufficient,  is  not  binding  on  the  plaintiff,  as  he 
was  not  a  party  thereto,  and  it  is  not  shown  by  the  plea  that 
he  had  notice  of  the  suit  or  of  the  issues  involved  therein. 
The  answer  does  show  that  the  plaintiff  was  to  receive  his 
compensation  from  the  corporation  which  he  undertook  to 
organize  for  the  defendants  and  others,  who  were  to  be  the 
incorporators.  This  amounts,  perhaps,  only  to  an  argument- 
ative denial  of  the  liability  charged  in  the  complaint  against 
the  defendants,  but  is  nevertheless  good  on  demurrer,  which 
admits  its  truth. 

The  third  paragraph,  like  the  second,  shows  the  defective 
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organization  of  the  ditching  association,  and  that  the  plain- 
tiff, being  a  lawyer  and  professing  great  skill  in  such  mat- 
ters, at  the  i*equest  of  the  defendants  and  the  other  members 
of  said  association,  and  in  consideration  of  the  rate  of  com- 
pensation  charged  in  his  complaint,  undertook  and  guaran- 
teed that  he  would  perfect  said  articles,  and  thereafter  rep-  » 
resented  that  he  had  perfected  the  same,  and  the  defendants 
and  their  associates,  relying  on  the  plaintiff's  skill  and  learn- 
ing, and  under  his  direction  as  their  legal  adviser,  proceeded 
to  lay  out  and  locate  their  proposed  ditch,  and  to  make  as- 
sessments of  benefits  and  damages,  and  expended  in  money 
one  hundred  dollars,  and  in  time  and  labor  eleven  hundred 
dollars ;  that,  in  said  suits,  said  amended  articles  were  by 
said  court  adjudged  to  be  insufficient. 

Wherefore  the  defendants  claim  to  have  been  damaged  in 
the  sum  of  five  hundred  dollars  because  of  the  plaintiff's  , 
negligence  and  want  of  skill  in  preparing  said  amended  arti- 
cles, which  sum  they  pray  may  be  recouped,  etc. 

This  answer  is  defective  for  the  want  of  a  direct  aver- 
ment that  the  amended  articles  of  incorporation  prepared  by 
the  plaintiff  were  insufficient.  It  not  being  shown  that  he 
was  a  party  to  the  suit,  nor  that  he  had  notice  that  the  suit 
was  pending  and  involved  the  validity  of  his  work,  the  judg-^ 
merit  of  the  court  that  the  same  was  invalid  was  neither 
proof  nor  evidence  of  the  fact. 

The  fourth  paragraph  is  to  the  effect  that  the  plaintiff 
was  employed  by  the  Tamarack  Ditching  Association,  organ- 
ized under  the  act  approved  March  10th,  1873,  of  which 
the  plaintiff  had  notice  at  the  time  of  said  emplojonent  ; 
that  others  besides  these  defendants  were  members  and 
signers  of  the  articles  of  said  company,  namely  (here  are 
given  the  names),  who,  with  certain  exceptions  named,  are 
living,  solvent,  and  reside  wthin  the  jurisdiction  of  thia 
court.  This  plea  is  verified.  It  is  an  insufficient  answer  ia 
Vol.  72.-23 
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'this,  if  in  nothing  else,  that  it  does  not  show  that  the  work 
which  the  plaintiff  was  employed  to  do  by  said  ditching 
association  is  the  same  for  which  the  plaintiff  had  sued. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  third  and  fourth  paragraphs  of  answer.  Costs 
accordingly. 


No.  7326. 
Ts^ssi  Williams  v.  Potter. 

137     64 

72  354j        PROMISSOBT  NOTE.— ^n<ior8e»ic7i«.— An  endorsement  on  a  promissory 
'  note,  **Payable  to  J.  H.  for  me."  is  insufficient  to  transfer  the  title  to 

L^~354l  sucli  note. 

'       ^        New  TRiAi..-'AffidavU8.—Eecord,—Bill  of  Exceptions.— Supreme  Court.— 
Where  affidavits  in  suppoit  of  a  motion  for  a  new  trial  are  not  made  a 
pai*t  of  the  record,  either  by  a  bill  of  exceptions  or  by  an  order  of  the 
court, ithey  can  not  be  considered  by  the  Supreme  Court. 
'Same. — Evidence. — Practice. — ^Where  the  evidence  is  not  in  the  record,  no 
question  is  presented  to  the  Supreme  Court  on  the  overruling  of  a  mo- 
tion for  a  new  trial. 
JSame.  —Newly  -  Discovered   Evidence.  —  Cumulative.  —  Newly-dlscovered 
evidence,  which  is  merely  cumidative,  is  not  sufficient  cause  for  a  new 
triAh 
Brief. — Waiver. — Supreme  Court. — Questions  not  discussed  by  counsel 
are  regarded  as  waived  in  the  Supreme  Court. 

From  the  Delaware  Circuit  Court. 

O.  J.  Lotz  and  C.  W.  Kilgore^  for  appellant. 
G.  H.  Koons^  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee,  as  plaintiff, 
upon  a  promissory  note,  of  which  the  following  is  a  copy : 

*'$425.00.  MuNCiE,  Ind.,  May  1st,  1876. 

''Three  months  after  date  I  promise  to  pay  to  the  order 
of  G.  W.  Potter  four  hundred  and  twenty-five  dollars,  pay- 
able after  maturity  in  gold  coin  of  the  United  States,  value 
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received,  without  any  relief  from  valuation  or  appraisement 
laws  ;  the  drawers  and  endorsers  severally  waive  presentment 
for  payment,  protest  and  notice  of  protest  and  non-payment 
of  this  note,  negotiable  and  payable  at  the  Muncie  National 
Bank,  Indiana,  with  ten  per  cent,  interest  after  maturity, 
until  paid.  ( Signed, )     Daniel  Shaw." 

Endorsed :     '*John  Shaw,  John  Williams." 

The  complaint  of  the  appellee,  who  was  the  payee  of  the 
note  in  suit,  contained  two  paragraphs.  In  the  first  para- 
graph, the  appellant,  John  Williams,  was  sued  as  an  endorser, 
before  maturity  and  before  delivery,  of  the  note  to  the  ap- 
X>ellee  ;  and,  in  the  second  paragraph,  the  appellant  was  sued 
as  a  joint  and  several  maker  of  the  note,  with  Daniel  Shaw 
and  John  Shaw,  before  the  delivery  thereof  to  the  ai^pellee. 

The  appellant's  demurrers,  for  the  want  of  sufficient  facts, 
were  severally  overruled  as  to  each  of  said  paragraphs  of 
complaint,  and  his  exceptions  were  duly  saved  to  these  de- 
cisions. The  case  was  put  at  issue  and  tried  by  a  jury,  and  a 
verdict  was  returned  for  the  appellee  for  the  balance  claimed 
to  be  due  on  the  note ;  and,  over  the  appellant's  motion  for 
a  new  trial  and  an  exception  saved,  judgment  was  rendered 
accordingly. 

A  nimiber  of  supposed  errors  have  been  assigned  by  the 
appellant,  in  this  court ;  but  the  only  questions  discussed  ]fy 
his  counsel,  in  tljeir  brief  of  this  cause,  are  such  as  arise 
under  the  alleged  errors  of  the  circuit  court,  in  overruling 
his  demurrers  to  the  separate  paragraphs  of  the'  complaint, 
and  in  overruling  his  motion  for  a  new  trial.  Under  the  set- 
tled practice  of  this  court,  all  the  other  supposed  errors  must 
be  regarded  as  waived. 

The  point  is  made  by  the  appellant's  counsel,  as  we  un- 
derstand their  argument,  that  the  first  paragraph  of  the  com- 
plaint was  fatally  defective  because  of  a  certain  endorsement 
on  the  note,  set  out  in  said  paragraph  and  signed  l)y  the  ap- 
pellee, to  the  effect  that,  on  October  20th,  1876,  the  amount 
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then  due  on  the  note  was  * 'payable  to  Bro.  Jacob  Heath  for 
me/'  the  appellee.  Counsel  say  that  the  words  of  this  en-^ 
dorsement  on  the  note  **show  conclusively  that  Heath  was- 
the  owner  thereof,  by  said  endorsement."  We  hardly  think 
that  the  words  used  in  this  endorsement  were  sufficient  tO' 
transfer  to  Heath  the  title  to  the  note,  or  to  the  money  due 
thereon,  but  they  seem  to  us  rather  to  have  been  a  mere 
memorandum,  endorsed  on  the  note  by  the  payee  thereof,  to* 
authorize  the  parties  owing  the  money  to  pay  the  same  to 
Heath,  not  for  Heath,  but  **for  me,"  the  appellee. 

Appellant's  counsel  further  say:  **We  think  the  second 
paragraph  is  fatally  defective  in  that  it  alleges  that  John 
Shaw  is  a  defendant."  If  it  were  true  that  the  second  jmr- 
agraph  of  the  complaint  contained  the  allegation  ''that  John. 
Shaw  is  a  defendant,"  we  are  utterly  unable  to  perceive,, 
and  counsel  have  failed  to  show  us,  why  or  wherefore  that 
allegation  would  render  the  said  second  paragraph  "fatally 
defective' '  as  to  the  appellant,  on  his  demurrer  thereto  for  the 
want  of  sufficient  facts.  But,  as  we  read  the  second  para^- 
graph  of  complaint,  counsel  are  mistaken  in  thinking  or  say- 
ing that  it  was  "fatally  defective"  in  that  it  alleged  that 
John  Shaw  was  a  defendant.  In  the  title  of  the  cause  in 
the  complaint,  the  appellant,  John  Williams,  was  the  sole  de- 
fendant named,  and  the  second  i^aragraph  commenced  as 
follows:  "Plaintiif  further  complains  of  defendant  and 
says,  that  heretofore,  to  wit,  on  the  1st  day  of  May,  1876,. 
the  defendant,  Daniel  Shaw  and  John  Shaw,  executed  their 
joint  and  several  promissory  note  to  i>laintiff,"  etc.  It 
seems  to  us  that  no  one  can  read  the  language  quoted,  in 
connection  with  its  context,  and  with  a  proper  regard  for 
punctuation  marks,  and  fairly  conclude  therefrom  "that 
John  Shaw  is  a  defendant"  in  this  action. 

We  have  now  considered  all  the  objections  urged  by  the 
appellant's  comisel,  in  argument,  to  the  sufficiency  of  either 
paragraph  of  appellee's  complaint,  and  we  are  of  the  opinion 
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that  the  objections  are  not  well  taken,  and  that  the  court 
committed  no  error  in  overruling  the  demurrers  to  said  par- 
.agraphs  of  complaint. 

In  discussing  the  alleged  error  of  the  court,  in  overruling  the 
motion  for  a  new  trial,  the  appellant's  counsel  say :  *«There 
Are  several  specifications,  but  the  tenth  is  the  only  one  we 
will  consider,"  In  conformity  with  the  practice  of  this 
court,  in  suck  cases,  we  regard  this  statement  of  counsel  as 
equivalent  to  an  express  waiver  of  all  the  causes,  except  the 
tenth  cause,  for  a  new  trial  in  this  action,  assigned  by  the 
appellant  In  his  motion  therefor. 

The  tenth  cause  for  a  new  trial  was,  in  substance,  **newly- 
discovered  evidence."  This  is  the  seventh  statutoiy  cause 
for  a  new  trial,  and  section  355  of  the  code  requires  that  it 
must  be  sustained  by  affidavit  showing  its  truth.  2  R.  S.  1876, 
p.  183.  Several  wi-itten  statements,  purporting  to  be  affida- 
vits, have  been  copied  by  the  clerk  as  parts  of  the  transcript ; 
but  they  were  not  made  a  part  of  the  record  of  this  cause, 
either  by  a  bill  of  exceptions  or  by  an  order  of  the  court, 
and,  therefore,  they  can  not  be  considered  by  this  court. 
Wray  v.  TindaUy  45  Ind.  517 ;  Hopkins  v.  The  Gh^eens- 
imrg^  etc.^  Co.y  46  Ind.  187  ;  Martin  v.  Harrison^  50  Ind. 
•270. 

The  evidence  on  the  trial  of  the  cause  is  not  in  the  record ; 
and,  in  the  absence  of  the  evidence,  if  the  affidavits  in  regard 
to  the  newly-discovered  evidence  were  properly  in  the 
record,  we  could  not  know  therefrom  that  a  new  trial  ought 
to  have  been  granted.  For  we  could  not  possibly  know, 
without  an  examination  of  the  evidence  on  which  the  cause 
liad  been  tried  and  determined,  what  bearing,  if  any,  the 
newly-discovered  evidence  might  or  ought  to  have,  if  a  new 
trial  were  granted.  Fi^yherger  v.  Perkins^  66  Ind.  19. 
Besides,  it  maybe  regarded  as  settled'law  in  this  State, that 
newly-discovered  evidence,  which  is  merely  cumulative,  will 
iu)t  constitute  a  good  cause  for  a  new  trial.    Zouker  v.  Wiest^ 
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42  Ind.  169 ;  Shigley  v.  Snydei',  45  Ind.  543 ;  Winseit  v. 
The  Stale f  57  Ind.  26.  Whei-e  the  evidence  given  on  the 
original  trial  is  not  in  the  recoixi,  we  can  not  say  that  the 
trial  court  has  erred  in  overruling  a  motion  for  a  new  trial 
for  newly-discovered  evidence,  because  such  evidence  may 
have  been  merely  cumulative,  and  for  that  reason  the  motion 
for  a  new  trial  may  have  been  properly  overruled.  In  such 
a  case,  we  can  not  say  from  the  record  that  the  court  has 
erred,  and,  therefore,  we  are  bomid  to  say  that  it  has  not 
erred,  in  overruling  the  motion  for  a  new  trial.  Myers  v. 
Murphy,  60  Ind.  282. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  7181. 

Moore  v.  The  State,  ex  rel.  Clegg. 

Justice  of  the  Fkack.— Criminal  Prosecution.— No  Poioer  to  Set  Aside 
Verdict.— Judgment, — It  is  the  imperative  duty  of  a  justice  of  the  peace 
in  a  criminal  prosecution  befoi^  him,  where  a  valid  verdict  is  i-endered 
by  tlie  juiy,  to  enter  judgment  on  such  verdict.  He  has  no  power  to 
set  it  aside. 

Same. — Verdict  by  Six  Jurors. — ^A  verdict  rendered  by  a  jury  of  six  per- 
sons, in  a  criminal  case,  is  an  absolute  nullity. 

Same.— A  void  vei*dlct  can  not  be  enforced. 

Same.— Judgment  on  Erroneous  Verdict.— Practice.— Mandate.— A  justice 
of  the  peace  may  be  compelled,  by  mandate,  to  render  judgment  on 
a  verdict  returned  in  a  criminal  prosecution,  no  matter  how  errone- 
ous he  may  deem  it  to  be,  but  he  can  not  be  compelled  to  enter  judg- 
ment upon  a  vei-dict  which  is  a  nullity. 

From  the  Clark  Circuit  Court. 

J.  B.  Meri wether f  for  appellant. 

Elliott,  J. — ^Three  persons  were  charged  with  a  misde- 
meanor, and  i)rosecuted  by  the  State  upon  the  chai'ge,  he- 
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foi-e  the  appellant  as  a  justice  of  the  peace.  The  case  was 
tiled  by  a  jury,  and  a  verdict  returned  finding  the  defend- . 
ants  guilty,  and  assessing  the  fine  of  each  at  fifteen  dollars. 
On  the  motion  of  the  defendants  in  said  prosecution,  the 
justice  granted  a  new  trial.  The  relator  applied  for  a  writ 
of  mandate  to  compel  the  justice  to  enter  judgment  on  the 
verdict  of  the  jury,  and  an  alternative  writ  issued. 

In  his  return  to  tl\e  alternative  writ,  the  appellant  sets  out 
the  proceedings  had  before  him  in  the  case  wherein  the  ver-^ 
diet  was  rendered,  from  which  it  appears,  intet'  aliay  that 
the  case  was  tried  by  a  jury  of  six  men ;  that  the  State  de- 
manded judgment  on  the  verdict,  and  that,  after  the  justice 
had  set  aside  the  verdict,  the  prosecution  was  by  him  finally 
dismissed.  The  motion  for  a  new  trial  appears  in  the  record 
set  out  in  the  return,  and  from  it  we  gather  the  reasons, 
upon  which  the  defendant  asked  a  liew  trial.  The  appellant 
states  little  else  in  his  return  than  what  the  record  of  the  case 
before  him  exhibits.  We  copy  from  the  return  the  excuse  he 
gives  for  not  entering  judgment  upon  the  verdict.  He  gives  it 
in  these  words:  *«This  defendant  further  says  that  he  set 
aside  the  verdict  of  said  jury  because  said  verdict  was  con- 
trary to  law,  not  supported  by  the  evidence,  and  assessed  a 
fine  against  the  defendants,  which  was  hot  legal,  they  beings 
in  his  opinion,  innocent,  under  the  evidence  adduced  on  the 
trial  of  said  cause,  of  any  violation  of  the  laws  of  the  State 
of  Indiana,  and  to  render  a  judgment  against  them  would 
have  been  then,  and  would  be  now,  contrary  to  his  legal 
judgment  and  conscience.  He  further  says  that,  in  his 
opinion,  as  a  judicial  officer,  the  verdict  rendered  against  the 
defendants  in  said  case  was  illegal,  void  in  law  and  good  con- 
science, and  ought  not  to  be  enforced  or  regarded,  and  he^ 
therefore,  set  it  aside,  disregarded  it,  and  granted  the  de- 
fendants a  new  trial,  as  he  then  believed,  and  now  believes, 
it  was  his  right  and  bounden  duty  to  do." 

It  is  very  clear  that  the  excuse  stated  is  not  a  valid  one. 
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The  duty  of  a  justice  in  cases  where  there  is  a  valid  verdict 
in  oriminal  prosecutions  is  plain  and  imperative.  It  is  his 
plain  and  positive  duty  to  enter  judgment  on  such  a  verdict, 
for  the  statute  gives  him  no  power  to  set  aside  verdicts  in 
oriminal  cases.  Steel  v.  WittianiSy  13  Ind.  78;  State  v. 
Morgan,  62  Ind.  35 ;  Hawkins  v.  TJie  State,  24  Ind.  288.  It 
was  not  for  him  to  set  up  ««his  legal  judgment  and  con- 
science/' as  he  denominates  it,  against  the  supreme  law  of 
the  land.  It  will  be  an  evil  day  when  judges  even  of  the  high- 
est dignity  are  permitted  to  place  their  individual  judgment 
against  the  law  declared  by  the  constitutional  authority.  It 
would  be  bad  enough  for  a  judge  occupying  the  most  elevated 
position  to  arrogate  to  himself  the  power  of  bending  the  de- 
clared law  to  his  individual  judgment ;  infinitely  worse  to 
permit  such  a  thing  to  be  done  by  justices  of  the  peace,  who 
are,  proverbially,  not  very  learned  in  the  law. 

There  is  one  fact  stated  in  the  return  which  requires  us  to 
reverse  the  judgment  rendered  by  the  court  below.  It 
appears  from  the  proceedings  set  out  in  appellant's  return 
that  the  case  was  tried  by  a  jury  of  six  persons,  and  it  is 
settled  that  such  a  trial  is  an  absolute  nullity.  Brown  v. 
The  State,  16  Ind.  496 ;  AUeii  v.  Tlie  State,  54  Ind.  461. 
Although  the  appellant  expressly  relies  upon  a  different 
excuse  for  setting  aside  the  verdict,  yet,  as  it  appears  from 
the  record  that  the  verdict  was  a  nullity,  we  can  not  affirm 
the  judgment,  because  this  would  be,  in  effect,  to  require  a 
mandate  to  issue  compelling  an  entry  of  judgment  upon  a 
void  verdict.  A  void  verdict  can  not  be  enforced.  The 
distinction  between  an  erroneous  verdict  and  one  utterly 
void  is  very  broad  and  distinct.  In  criminal  cases,  the  justice 
m,ust  enter  judgment  upon  an  erroneous  verdict,  and  leave 
the  defendant  to  the  remedy  of  appeal  provided  by  statute ; 
but,  where  the  verdict  is  a  nullity,  there  is  nothing  upon 
which  a  judgment  can  rest.  A  justice  of  the  peace  may  be 
compelled  by  mandate  to  render  judgment  on  a  verdict 
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retamed  in  a  criminal  prosecution,  no  matter  how  erroneous 
he  maj  deem  it  to  be ;  but  he  can  not  be  compelled  to  enter 
judgment  upon  a  verdict  which  is  utterly  null,  a  mere 
nothing. 

Judgment  reversed,  at  costs  of  relator,  with  instructions  to 
overrule  the  demurrer  to  appellant's  return. 


No.  8525. 
The  State  v.  Hebel. 

OSiinNAL  Law.— '/fuKclment.— jDe/alcdtton  of  PubUe  Cffieer.  —  Coun^ 
TYeaturer.—Faihare  to  Pay  over  Money  to  Sueceseor.—An  indictment 
against  a  county  treasurer  for  an  aUeged  defalcation,  in  failing  to 
pay  over  certain  moneys  to  his  successor  in  office,  under  the  statute  in 
relation  thereto,  3  R.  S.  1876,  p.  450,  must  charge  tliat  at  the  expiration 
.  of  such  officer^s  term  there  remained  in  his  hands,  either  actually  or 
constructively,  a  sum  of  money  received  by  him  by  virtue  of  his  office, 
which,  upon  proper  demand,  after  his  term  had  expired,  he  fraudulent- 
ly failed  or  refused  to  account  for  and  pay  over  to  his  successor  in  office. 

Sams.— Such  statute  does  not  require  any  officer  named  therein  to  ac- 
count to  his  successor  untU  the  expiration  of  his  term. 

Same.— Upon  a  trial  on  such  indictment,  proof  that  such  officer's  term 
had  expired  is  necessary  to  a  conviction. 

Same.— In  criminal  pleading,  whatever  is  required  to  be  proved  upon  the 
trial,  must  be  first  charged  in  the  indictment. 

From  the  Cass  Circuit  Court. 

D.  P.  Baldwin^  Attorney  General,  D.  B.  McConneU^ 
Prosecuting  Attorney,  and  W.  W.  Thornton^  for  the  State. 
F.  Svngart  and  J.  W.  McOreevy^  for  appellee. 

NiBLACK,  C.  J. — ^This  was  a  criminal  prosecution  against 
Jacob  Hebel,  late  county  treasurer  of  Cass  County,  for  an 
alleged  defalcation  in  failing  to  pay  over  certain  moneys  to 
his  successor  in  office. 
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On  the  defendant's  motion,  the  indictment  was  quashed, 
and  he  was  discharged.  The  State  has  appealed  and  raises 
the  question  of  the  sufficiency  of  the  indictment.  The  in- 
dictment contained  two  counts. 

The  first  count  was  as  follows:  *'The  grand  jurors  of 
Cass  county,  in  the  State  of  Indiana,  on  their  oath  present 
that,  on  the  13th  day  of  October,  1874,  Jacob  Hebel  was 
duly  elected,  according  to  law,  to  the  office  of  treasurer  of 
the  said  county  of  Cass,  and  was  thereafter  duly  qualified 
and  entered  upon  the  duties  of  said  office,  and  in  his  official 
capacity  received  the  sum  of  sixteen  thousand  eight  hundred 
and  thirty-four  dollars  and  forty-five  cents  ($16,834.45), 
consisting  of  United  States  treasury  notes,  and  national 
bank  bills  and  notes,  all  of  United  States  currency,  of  the 
value  of  sixteen  thousand  ei^t  hundred  and  thirty-four 
dollars  and  forty-five  cents,  and  of  the  personal  property  of 
the  said  county  of  Cass ;  that  on  the  10th  day  of  October, 
1876,  William  T.  S.  Manly  was  duly  elected,  according  to 
law,  as  the  successor  in  office  of  the  said  Jacob  Hebel,  to  the 
office  of  treasurer  of  said  county  of  Cass;  that  the  said 
Manly  was  thereafter  duly  commissioned  to  hold  and  exer- 
cise said  office,  and  was  thereafter  duly  qualified  for  said 
office  by  taking  the  official  oath  and  filing  his  official  bond, 
with  approved  securities  ;  that  said  Manly  thereafter  entered 
and  took  possession  of  his  said  office,  and  that  he  then  and 
there,  on  or  about  the  1st  day  of  October,  1877,  at  the  said 
county  of  Cass,  demanded  of  the  said  Jacob  Hebel  that  he, 
the  said  Jacob  Hebel,  should  pay  over  arid  deliver  to  him, 
the  said  William  T.  S.  Manly,  the  said  sixteen  thousand 
eight  hundred  and  thirty-four  dollars  and  forty-five  cents, 
then  and  there  in  the  possession  of  the  said  Hebel,  having 
been  received  by  him  in  his  official  capacity  as  aforesaid, 
and  that  the  said  Jacob  Hebel  did  then  and  there  unlawfully, 
fraudulently  and  feloniously  fail  and  refuse,  and  ever  since 
has  continued  unlawfully,  fraudulently  and  feloniously  to 
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fail  and  refuse,  to  pay  over  and  deliver  to  his  said  successor 
in  office,  the  said  William  T.  S.  Manly,  the  said  sixteen 
thousand  eight  himdred  and  thirty-four  dollars  and  forty- 
five  cents  ($16,834.45),  and  did  then  and  there,  on  or  about 
the  said  1st  day  of  October,  1877,  at  the  said  county  of 
Cass,  unlawfully,  feloniously  and  fraudulently  take,  pur- 
loin, carry  away,  secrete,  appropriate  and  convert  to  h\& 
own  use  the  said  money,  of  the  value  of  sixteen  thousand 
eight  hundred  and  thirty-four  dollars  and  forty-five  cents, 
.and  as  aforesaid,  of  the  United  States  currency,  and  of  the 
personal  property  of  the  said  county  of  Cass." 

The  second  count  was  substantially  the  same  as  the  first,, 
except  that  it  averred  that  the  money  which  Hebel  had  re- 
ceived, and  failed  to  pay  over,  as  charged,  was  the  property 
of  the  State  of  Indiana. 

So  much  of  the  statute  upon  which  this  indictment  was 
predicated,  as  relates  to  county  treasurers,  enacts  ^'That  any 
sheriff,  clerk  of  the  circuit  court,  clerk  of  the  court  of  com- 
mon pleas,  county  treasurer,  ♦  •  •  •  ^^q  ghall 
fraudulently  fail  or  refuse,  at  the  expiration  of  the  term  for 
which  he  was  elected  or  appointed,  or  at  any  time  during 
such  term,  when  UgaUy  required  by  the  proper  person  or  au- 
thority to  account  for  and  pay  over  to  such  person  oi*  per- 
sons  as  may  be  lawfully  entitled  to  receive  the  same^  all  mon* 
eys  which  may  have  come  into  his  hands  by  virtue  of  his  said 
office,  shall  be  deemed  guilty  of  a  felony,  and  upon  convic- 
tion thereof  upon  indictment,  shall  be  imprisoned  in  the 
state-prison,  for  any  period  not  less  than  one  year  nor  more 
than  five  years,  and  fined  in  any  sum  not  exceeding  one 
thousand  dollars,  and  rendered  incapable  of  holding  any 
office  of  trust  or  profit."     2  R.  S.  1876,  p.  450. 

Under  this  statute,  and  in  a  case  like  the  one  in  hearings 
the  indictment,  in  addition  to  other  averments,  must,  in 
some  form,  charge  that,  at  the  expiration  of  the  .officer's 
term,  there  remained  in  his  hands»  either  actually  or  con- 
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struct! vely,  a  sum  of  money  which  had  been  received  bj 
him  by  virtue  of  his  office,  and  that,  upon  a  proper  demand, 
after  his  term  had  expired,  he  had  fraudulently  failed  or  re- 
fused to  account  for  and  pay  over  said  sum  of  money  to  his 
successor  in  office. 

Under  the  constitution  and  laws  of  this  State,  two  persons 
•can  not  have  a  valid  claim  to  the  same  office  at  the  same 
time,  and,  as  a  necessary  consequence,  one  term  must  cease 
Jbefore  another  can  begin  in  the  same  office. 

Seemingly  recognizing  this  principle,  the  statute,  set  ou^ 
as  above,  does  not  require  any  officer  named  in  it  to  account 
to  his  successor  until  the  expiration  of  his  term.  This  being 
the  case,  the  indictment  before  us  should  have  directly 
averred,  in  some  way,  that  Hebel's  term  of  office  had  ex- 
pired when  the  money  in  his  hands  was  demanded  by  Manly. 
Upon  a  trial,  proof  that  Hebel's  term  had  expired  would 
have  been  necessary  to  a  conviction,  and  it  is  an  elementary 
principle  in  criminal  pleading  that  what  is  required  to  be 
proven  upon  the  trial  must  be  first  charged  in  the  indict- 
ment. 

But  it  is  insisted  that  the  averments,  that  Manly  had  been 
elected  county  treasurer  of  Cass  county,  in  October,  1876, 
and  that,  after  being  commissioned  and  qualified,  he  entered 
and  took  possession  of  his  office,  and  then  and  there  de- 
manded the  money  qf  Hebel,  constituted  the  equivalent  of 
an  allegation  that  Hebel's  term  had  expired,  and  that  Manly' s 
had  begun  when  the  demand  was  made.  We  are  unable, 
however,  to  give  those  averments  the  construction  insisted 
upon.  For  aught  that  was  shown  by  those  averments. 
Manly  may  have  prematurely  entered  and  taken  possession 
of  the  office  to  which  he  had  been  elected,  and  in  such  an 
event,  Hebel  was  justified  in  refusing  to  pay  over  the  money 
in  his  hands  to  Manly.  The  indictment  evidently  contained 
nothing  amounting  either  to  an  absolute  or  a  constructive 
averment  that  Hebel's  term  was  out  when  Manly  demanded 
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the  money  of  him,  as  charged.  See  fonns  in  Moore's  Crim. 
Law,  730,  sec.  678,  and  in  Reinhard's  Crim.  Law,  91. 

We  are,  therefore,  of  the  opinion  that  the  indictment  in 
this  case  was  fatally  defective,  and  that  the  motion  to  quash 
it  was  correctly  sustained. 

As  the  judgment  must,  at  all  events,  be  affirmed,  we  need, 
not  consider  other  objections  urged  to  the  indictment*. 

The  judgment  is  affirmed. 


No.  668a 
McFadden  v.  Blaib. 


Failuhb  of  (^imwERXTiov.'-Contraa.— Guaranty. -^AtUfrney.^KoUoe^ 
— Judgment.— A.  and  another  sold  and  assigned  to  B.  a  jud^i^ent  which 
they  had  commenced  a  suit  to  revive.  A.  guaranteed  to  B.  that  the 
judgment  was  wholly  unpaid.  Part  of  the  consideration  of  the  sale- 
was  the  agreement  of  B.  to  pay  C,  the  attorney  of  the  assignors,  his 
fee  in  the  pending  suit  to  revive  the  judgment.  In  such  suit  payments* 
were  proved  and  allowed,  reducing  the  amount  due  on  the  judgment  to 
a  greater  extent  than  was  claimed  by  C.  as  a  fee  therein.  Suit  by  C. 
against  B.  to  recover  for  his  services  under  such  agreement. 

Meldj  that  the  consideration  for  the  agreement  of  B.  to  pay  C.'s  fee  had* 
laUed. 

Held,  also,  that  A.  and  his  co-assignor,  having  commenced  the  suit  toi» 
revive  such  judgment,  had  notice  thereof  and  were  bound  thereby. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadden^  for  appellant. 

E.  P.  Ferris  and  W.  W.  Spencer^  for  appellee. 

BiDDLE,  J. — Suit  by  the  appellant  against  the  appelleev  to» 
recover  for  professional  services  rendered,  as  attorney  and 
counsellor  at  law,  by  the  appellant,  to  John  F.  Baldwin  and 
William  H.  Baldwin,  upon  the  promise,  alleged  to  be  founded 
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on  a  valuable  consideration,  of  the  appellee,  made  to  the 
Baldwins,  to  pay  the  appellant  for  said  services.  No  ques- 
tion is  made  upon  the  pleading.  Ti'ial  by  the  court ;  special 
finding  for  the  defendant ;  motion  for  a  new  trial  overruled ; 
judgment  for  defendant,  and  appeal  by  plaintiff. 

A  bill  of  exceptions  brings  the  evidence  before  us.  The 
only  question  made  and  discussed  in  this  court  is  upon  the 
sufficiency  of  the  evidence  to  support  the  finding.  The  con- 
trolling facts  of  the  case  arise  upon  the  written  evidence,  and 
may  be  stated  as  follows : 

On  the  22d  day  of  June,  1859,  Smith  and  Williamson  re- 
covered judgment  in  the  Court  of  Common  Pleas  of  Shelby 
county,  against  Martin  M.  Kay,  for  the  sum  of  $764.70. 
This  judgment  was  assigned  to  John  F.  Baldwin,  also  for 
the  equal  benefit  of  William  H.  Baldwin,  by  Smith  and  Wil- 
liamson. After  the  assignment,  John  F.  Baldwin  sold  and 
assigned  the  judgment  to  Blair,  the  appellee,  for  the  consid- 
eration of  $950.  Upon  the  consideration  of  the  sale  of  the 
judgment  to  Blair,  he  agreed  with  the  Baldwins,  to  pay  Mc- 
Fadden, the  appellant,  a  reasonable  or  ^'liberal"  fee,  as  at- 
torney, for  services  rendered  to  the  Baldwins  in  bringing 
suit  to  revive  the  judgment.  In  the  sale  and  assignment  of 
the  judgment  to  Blaii*,  John  F.  Baldwin  guaranteed  the  judg- 
ment of  $764.70  to  be  wholly  unpaid.  In  the  proceedings 
to  revive  the  judgment,  Ray,  the  judgment  defendant, 
proved  payments  which  reduced  the  amount  remaining  due 
to  $791.07,  for  which  amount  Blair  obtained  an  order  for 
execution.  The  amount  of  the  judgment,  if  ''wholly  un- 
paid," with  interest,  would  have  been  over  $1,250.  It  may 
be  also  held  as  proved,  that  Blair,  upon  the  consideration  of 
the  promise  he  had  made  to  the  Baldwins  to  pay  McFadden, 
also  promised  McFadden  to  pay  him  the  fee  which  the  Bald- 
wins owed  him,  but  they  did  not  agree  upon  the  amount; 
the  evidence  shows,  however,  that  the  value  of  McFadden's 
services  to  the  Baldwins  was  from  $25.00  to  $100.00. 
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Uix»n  these  facts  the  court  held,  as  Blair  had  1>ought  a 
judgment  of  the  Baldwins  for  $950,  guaranteed  to  be  wholly 
unpaid,  the  amount  of  which,  with  interest,  should  have 
been  over  $1,250,  when,  in  fact,  it  was  reduced  by  pay- 
ments to  $791.07,  that  the  consideration  of  the  promise  of 
Blair,  made  to  the  Baldwins,  to  pay  McFadden  the  fee  due 
him  from  the  Baldwins,  had  failed,  and,  therefore,  found  in 
favor  of  Blair,  the  defendant. 

We  think  the  finding  is  right.  The  facts  show  that  the 
consideration  to  Blair  for  the  purchase  of  the  judgment  from 
the  Baldwins  had  failed  to  a  greater  extent  than  the  amount 
due  from  the  Baldwins  to  McFadden.  This  could  have  been 
successfully  pleaded  against  the  Baldwins,  and  we  think  it 
follows  that  it  was  well  pleaded  against  McFadden  ;  for  the 
same  consideration  which  suppoi*ted  Blair's  promise  to  the 
Baldwins,  to  pay  for  the  judgment,  also  supported  Blair's 
promise  to  pay  McFadden  the  fee  which  the  Baldwiiis  owed 
him. 

The  appellant  insists  that  the  Baldwins  are  not  bound  by 
the  proceeding  reviving  the  original  judgment,  and  ordering 
execution  thereon  in  favor  of  Blair.  We  think  they  were. 
They  commenced  the  proceedings  to  revive,  which  were 
pending  when  Blair  bought  the  judgment.  After  the  assign* 
ment  to  Blair,  his  name  was  substituted  in  the  place  of  the 
Baldwins  as  plaintiff  in  the  proceedings.  This  showed  that 
the  Baldwins  had  notice  of  the  proceedings  to  revive,  and 
ought  to  have  seen  that  they  were  prosecuted,  if  there  was 
any  defence  against  them.  But,  suppose  the  Baldwins  were 
not  bound  by  the  judgment  of  the  revivor.  There  was  no 
offer  or  attempt  to  show  that  it  is  wrong  in  any  particular. 
It  must,  therefore,  be  held  as  being,  at  least,  prima  fade 
•evidence. 

The  judgment  is  affiimed,  at  the  costs  of  the  appellant. 

Opinion  filed  at  November  tenu,  1879. 

Petitioirfor  a  rehearing  overruled  at  November  term,  1880. 
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1  JOHNSOK  V.  BbEEDLOYE,  Adm'B,  ET  AL. 

Promissory  NOTE.—Payment.— Pleading, -^Answer  to  Whole  of  ComplaM* 
—To  a  complaint  by  an  endorser  against  the  maker,  to  recover  for  the 
payment  by  him  as  such  endorser  of  three  promissory  notes,  an  answer 
tliat,  before  the  commencement  of  the  suit,  the  defendant  ^'fully  paid 
and  satisfied  the  note  herein  sued  on,''  is  insufficient,  because  pleaded 
to  the  whole  complaint,  and  setting  up  matter  in  bar  of  but  part. 

Same.— Contract.— To  a  complaint  by  an  endorser  of  a  promissory  note, 
to  recover  for  money  paid  by  him  as  such  endorser,  an  answer  that 
plaintiff  had  been  fully  paid  by  moneys  received  from  the  estate  of  a 
deceased  maker  of  the  note,  rents  from  a  mill  belonging  to  said  estate^ 
and  other  sources,  is  bad,  if  it  does  not  aver  that  such  moneys  were  re- 
ceived by  the  plaintiff  under  circumstances  which  made  him  indebted 
to  the  estate  therefor,  and  that  it  had  been  agreed  that  such  indebted- 
ness of  plaintiff  to  the  estate  should  operate  as  a  payment,  pro  tarUo^ 
of  the  money  sued  for  in  the  complaint* 

Pleading.— iVacttc«. — D^eeta  in  Complaint, — ^Where  a  demurrer  for  want 
of  sufficient  facts  has  been  erroneously  overruled,  and  exception  duly 
reserved,  the  defect  in  the  pleading  demurred  to  can  not  be  aided  by^ 
section  680  of  the  code.    2  R.  S.  1876,  p.  246. 

From  the  Marion  Suj^rior  Court. 

T.  E.  Johnson^  H.  W.  Harrington  and  A.  G.  Howej  for 
appellant. 

(7.  P.  Jacobs i  for  appellees. 

WoRDEN,  J.— This  action  was  brought  by  Thomas  E. 
Johnson  against  Thomas  J.  Breedlove,  admmistrator  of  the 
estate  of  Benjamin  F.  Johnson,  deceased,  Jesse  B.  Johnson,. 
James  M.  Bradshaw  and  William  H.  Henschen. 

The  facts  alleged  in  the  complaint  are,  in  substance,  that^ 
on  July  3d,  1873,  Benjamin  F.  Johnson,  then  in  life,  and 
Jesse  B.  Johnson  made  their  promissory  note,  payable  to 
the  order  of  William  H.  Henschen,  at  a  named  bank  at  In- 
dianapolis, sixty  days  from  date,  for  the  sum  of  $300.  This 
note  was  endorsed  by  the  payee,  Henschen,  followed  by  the 
appellants  Thomas  E.  Johnson  and  James  M.  Bradshaw. 
When  the  note  became  due,  neither  the  makers  nor  the 
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other  endorsers  paid  the  same,  or  any  part  of  it.  There^ 
upon  the  plaintiff  paid  $100  of  the  principal  of  the  note  and 
the  interest  due ;  and  for  the  residue  thereof,  and  in  renewal 
of  said  note  to  the  amount  of  $200,  said  Jesse  B.  Johnson 
executed  a  like  note  for  $200,  which  was  endorsed  in  like 
manner  as  the  first.  When  the  note  thus  given  in  renewal 
became  due,  neither  the  maker  nor  other  endorsers  paying 
the  same,  the  plaintiff  paid  $100  upon  it  and  the  intei*est 
due,  and,  in  renewal  of  the  residue,  said  Jesse  B.  Johnson 
executed  another  like  note  for  the  sum  of  $100,  which  was 
endorsed  in  like  manner  as  the  two  others.  When  the  last 
mentioned  note  became  due,  neither  the  'maker  nor  other 
endorsers  paying  the  same,  the  plaintiff  paid  it  in  full  and 
took  it  up.  Neither  the  maker  nor  endorsers  have  paid  the 
l^laintiff  anything  on  account  of  the  notes,  though  the 
amount  is  due  and  unpaid.  Copies  of  the  notes  and  en- 
dorsements are  set  out. 

To  this  complaint  Jesse  B.  Johnson  answered,  firet,  by 
general  denial,  and,  second,  as  follows :  **That,  prior  to  the 
commencement  of  this  action  he  fully  paid  and  satisfied  the 
note  herein  sued  on.*'  A  demun-er  to  the  second  paragraph, 
above  set  out,  for  want  of  sufficient  facts,  was  overruled  and 
exception  taken. 

Jesse  B.  Johnson  afterward  filed  a  third  paragraph  of  an- 
swer, as  follows :  **The  defendant  Jesse  B.  Johnson,  for  a 
third  paragraph  of  answer,  says  that  all  the  notes  mentioned 
in  the  plaintiff's  complaint  were  executed  for  the  sole  benefit 
of  Benjamin  F.  Johnson,  who  was  a  maker  thereon ;  that  this^ 
defendant  signed  said  note  solely  as  a  surety  for  said  Ben-, 
jamin  F.  Johnson,  and  in  no  other  way  whatever,  as  the  plain-u 
tiff  well  knew  at  the  time.  And  this  defendant  says  that 
plaintiff  has  been  fully  paid  and  satisfied  for  the  amounts  he> 
has  paid  on  said  notes  by  moneys  he  has  received  from  the 
estate  of  said  Benjamin  F.  Johnson,  rents  from  a  mill^ 
Vol.  72.-24 
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belonging  to  said  estate,  and  other  sources ;  that  there  is 
nothing  due  plaintiff  at  all  for  the  moneys  so  i>aid,  as  alleged 
by  him,  he  having  been  fully  paid,  as  aforesaid." 

A  demun*er  for  want  of  sufficient  facts  to  this  paragraph 
•of  answer  was  overruled,  and  exception  taken.  Issues  were 
Joined  and  the  cause  submitted  to  the  court  for  trial,  results 
ing  in  a  finding  and  judgment  for  the  defendants.  Judgment 
at  special  teim  affirmed  on  appeal  to  general  term.  Error 
was  assigned  at  general  term,  among  other  things,  on  the  rul- 
ings upon  the  demurrers  to  the  second  and  third  paragraphs 
of  the  answer  of  Jesse  B.  Johnson,  and  the  proper  assign- 
ment of  eiTor  is  made  here. 

The  second  paragraph  of  answer  was  bad,  and  the  demur- 
rer to  it  should  have  been  sustained.  The  complaint  set  out 
three  notes  executed  by  the  defendant  pleading,  indorsed  by 
the  plaintiff,  on  which  the  latter  had  paid  money  as  such 
endorser.  The  paragraph  of  answer  alleged  that  the  defend- 
ant had  paid  one  of  them,  but  which  of  them  is  not  speci- 
lied.  The  paragraph  is  open  to  the  objection  that  it  is 
l>ltBaded  in  bar  of  the  whole  action ;  whereas  jt  sets  up  mat- 
ter that  at  most  can  bar  a  part  only.  It  is  also  uncertain 
which  note  the  defendant  paid.  Perhaps  the  latter  objection 
should  have  been  reached  by  a  motion.  But  the  objection 
that  the  i)aragraph,  being  pleaded  to  the  whole  complaint, 
sets  up  matter  that  can  bar  a  part  only,  is  fatal  on  demurrer. 
This  point  has  been  decided  so  often  that  no  reference  need 
be  made  to  authorities. 

The  third  paragraph  of  answer  is  also  bad,  and  the  demur- 
rer to  it  should  have  been  sustained.  It  is  not  a  good 
answer  of  payment,  although  it  alleges  that  "the  plaintiff 
has  been  fully  paid,"  etc.,  *'by  moneys  he  has  received  from 
the  estate  of  said  Benjamin  F.  Johnson,  rents  from  a  mill 
belonging  to  said  estate,  and  other  sources." 

The  statement  that  the  plaintiff  has  been  paid  must  be 
taken  as  qualified  by  the  manner  in  which  the  payment  is 
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alleged  to  have  been  made ;  and  if  the  supposed  payment,  in 
the  manner  alleged,  does  not  amount  to  a  payment,  then 
there  is  no  valid  allegation  of  payment. 

If  the  money  which  the  plaintiff  received  from  the  estate 
of  Benjamin  F.  Johnson  was  not  received  under  circum- 
stances that  would  render  him  liable  to  the  estate  for  it,  a 
matter  that  does  not  appear  by  the  answer,  then  there  could 
be  no  pretence  that  the  receipt  of  it  could  operate  as  pay- 
ment of  the  claim  sued  on.  If,  on  the  other  hand,  the 
money  received  by  the  plaintiff  was  received  under  circum- 
titances  that  would  render  him  liable  to  the  estate  for  it, 
then  he  became  indebted  to  the  estate  for  the  amount.  But, 
in  order  to  make  the  indebtedness  of  the  plaintiff  to  the  es- 
tate operate  as  a  payment  of  the  money  sued  for  in  this  ac- 
tion, it  must  have  been  so  agi'eed  and  understood  between 
the  plaintiff  and  the  administrator  of  the  estate  of  the  de- 
ceased, so  as  to  discharge  the  plaintiff  from  his  indebted- 
ness to  the  estate  pro  tantOy  for  the  money  thus  received  by 
him. 

There  is  nothing  in  the  answer  to  show  that  there  was  any 
agreement  to  apply  the  supposed  itidebtedness  of  the  plain- 
tiff to  the  estate  to  the  payment  of  the  claim  sued  for,  or 
that  the  plaintiff  has  been  discharged  from  hisVssumed  in- 
debtedness to  the  estate. 

Nor  do  we  think  the  paiagraph  can  be  upheld  as  an  an- 
swer of  set-off.  It  has  none  of  the  elements  of  a  set-off, 
and  is  not  pleaded  as  such.  It  is  pleaded  as  payment  and 
satisfaction,  and  nothing  else.  It  is  accompanied  by  no  bill 
of  particulars,  nor  does  it  allege  any  matter  against  the 
plaintiff,  * 'arising  out  of  a  debt,  duty  or  contract;''  for,  as 
before  observed,  it  does  not  show  the  circumstances  under 
which,  or  the  purposes  for  which,  the  plaintiff  received  the 
money  from  the  estate,  nor  is  it  alleged  that  the  plaintiff  is 
indebted  to  the  estate  for  it. 

The  judgment  below  at  general  term  is  reversed,  with 
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costs,  and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

On  Petition  for  a  Rehearing. 

WoRDEN,  J. — ^In  this  case  a  petition  for  a  rehearing  has 
been  filed ;  but,  upon  again  looking  through  the  case,  we 
find  no  reason  to  change  the  conclusion  formerly  arrived  at. 

The  counsel  for  the  petitioner  says,  in  the  petition :  *'Th& 
opinion  only  professes  to  deal  with  two  defects  in  the  form, 
of  the  answers:  a  letter  *s'  is  wanting  in  one  paragraph,, 
and  a  few  words  in  the  other.  The*  section  referred  to,  as 
I  understand  it,  covers  such  defects  as  these.  It  says :  *No 
judgment  shall  be  stayed  or  reversed,  *  *  *  by  the 
Supreme  Court  for  any  defect  in  form,  variance  or  im^^er- 
fections*  in  the  record, pleadings y*  etc.,  *which  by  law  might 
have  been  amended  by  the  court  below.'  2  R.  S.  1876> 
246,  sec.  580." 

It  seems  to  us  to  be  quite  clear  that  where  a  demurrer  for 
want  of  sufficient  facts,  either  to  a  complaint  or  answer,  has 
been  erroneously  overruled,  and  excq)tion  duly  preserved > 
the  defect  in  the  pleading  demmTcd  to  can  not  be  aided  by 
section  58(Vof  the  code. 

That  section  was  urged  upon  our  consideration  to  aid  a 
defective  complaint,  in  the  case  of  Sinker ,  Davis  S  Oo.  v. 
Fletcher  J  61  Ind.  276.  That  was  a  suit  upon  the  endorse- 
ment of  a  note,  and  the  objection  to  the  complaint,  to  which 
a  demurrer  for  want  of  sufficient  facts  was  overruled,  was 
that,  though  in  point  of  fact  a  copy  of  the  endorsement  was 
filed  with  the  complaint,  it  did  not  profess  to  file  such  copy. 
This  court  said  :  **It  is  also  insisted  by  the  al^pellees,  that 
the  complaint  ought  to  be  deemed  amended,  in  this  court, 
under  the  provisions  of  section  580  of  the  code.  But  we  can 
conceive  of  no  case  in  which  a  complaint  will  be  deemed 
amended,  in  this  court,  which  is  so  defective  as  that  a  de- 
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muiTcr  filed  to  it,  for  the  want  of'  a  statement  of  sufficient 
facts  to  constitute  a  cause  of  action,  should  be  sustained, 
where  the  question  here  arises  upon  the  correctness  of  the 
ruling  below  on  the  demurrer."  To  the  same  effect  is  the 
'Case  of  Utica  Township j  etc.j  v.  MiUer^  62  Ind.  230. 

In  Fnddle  v.  Crane ^  68  Ind.  583,  a  suit  was  brought 
upon  a  note,  the  complaint  being  defective  in  not  alleging 
that  the  note  was  unpaid.  A  demurrer  to  the  complaint  for 
want  of  sufficient  facts  was  overruled.  The  judgment  below 
in  favor  of  the  plaintiffs  was  reversed  for  this  defect  in  the 
complaint,  and  on  petition  for  a  rehearing  this  court,  by 
NiBLACK,  J.,  said: 

<<The  appellee  has  filed  a  petition  for  a  rehearing  in  this 
<;ase  upon  the  grounds : 

*' First.  That  the  defect  in  the  oomplaint  was  one  which 
might  have  been  supplied  by  amendment  upon  the  trial,  and 
hence  it  was  a  defect  which  this  court  ought  to  have  consid- 
ered as  having  been  supplied  by  amendment. 

*< Second.  That  the  defect  in  the  complaint  was  supplied 
by  the  evidence,  thus  curing  the  defect  and  making  the  find- 
ing and  judgment  right  upon  the  evidence. 

"Third.  That  as  the  defect  in  the  complaint  was  only  of 
a  foimal  and  technical  character,  and  as  the  judgment  was 
right  on  the  merits,  there  was  no  sufficient  reason  for  recov- 
ering the  judgment. 

**Sections  99,  101  and  580  of  the  code  are  cited  to  sus- 
tain these  positions.  Other  authorities  are  also  cited  for  the 
«ame  purpose.  But  it  must  be  borne  in  mind  that  the 
question  first  presented  in  this  case  was  not  one  of  variance 
between  the  complaint  and  the  evidence  and  the  supposed 
consequent  right  of  amendment  upon  the  trial.  Nor  was  it 
whether  the  defect  in  &e  complaint  was  one  which  would 
have  been  caused  by  the  finding,  if  there  had  been  no 
demurrer  raising  the  question  of  the  defect.  Neither  was 
it  whether  the  judgtnent  was  right  on  the  merits.     It  was 

dBimply,  was  the  complaint  sufficient  upon  demurrer? 

r 
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**For  reasons  given  in  the  opinion,  we  had  to  decide,  reluc- 
tantly we  admit,  that  the  complaint  was,  in  •legal  contem- 
plation, materially  defective.  A  complaint,  bad  upon  de- 
murrer for  want  of  sufficient  fc^cts,  can  not  be  deemed 
amended  in  this  court." 

It  can  make  no  difference  in  principle  whether  the  defec^ 
tive  pleading,  erroneously  held  to  be  good  on  demurrer  for 
want  of  facts,  was  a  complaint  or  an  answer.  In  either  case^ 
when  the  question  presented  here  involves  the  correctness  of 
the  ruling  on  the  demurrer,  we  can  not  regard  the  defective 
pleading  as  amended. 

The  counsel  for  the  petitioner  has  cited  the  following: 
cases,  in  which  section  580  of  the  code  has  been  invoked  in 
order  to  the  affirmance  of  judgments.  But  they  are  all  ia 
ontii*e  harmony  with  the  decision  in  this  case  and  those  herein- 
before noticed.  In  none  of  them  has  it  been  held  that  sxt 
erroneous  ruling  on  a  demurrer  will  be  cured,  or  that  the- 
defective  pleading  demurred  to  will  be  deemed  amended,  by 
Moction  580,  where  the  question  presented  here  involves  the 
i^rrectqess  of  the  decision  on  the  demurrer.  Scott  v.  Zart-- 
man,  61  Ind.  328 ;  Coan  v.  OHmea,  63  Ind.  21 ;  Wiles  v. 
Lambert,  66  Ind.  494 ;  WiUiams  v.  Wilbur,  67  Ind.  42 ; 
Davis  V.  Doherty,  69  Ind.  11 ;  Child  v.  Swain,  69  Ind.  230- 

The  petition  for  a  rehearing  is  overruled. 


No.  7667. 

Nealis,  Adhinistrator,  et  al.  v.  Dicks  et  al.- 

OOUETS.— Power  of.^VacaUng  JudgmetU,^Praud»—Equit]f, —The  power 
and  right  of  courts  of  equity  to  set  aside  judgments  procured  by  fraud 
are  now  unquestioned. 
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Same. — Review  of  Judgment,^  Statute  Construed.-'The  statute  concerning 
.  the  review  of  judgments  does  not  restrict  the  power  of  the  court  to  set 
aside  judgments  to  the  causes  and  modes  therein  specified,  to  the  ex- 
clusion of  all  other  causes  and  modes. 

Same. — Courts  possess  other  powers  than  those  expressly  conferred  hy 
statute. 

Same,— Statutory  ComtrueUon.— Where  the  statute  prescribes  the  causes 
for  which  a  judgment  may  be  set  aside,  and  provides  a  mode  of  pro- 
cedure, it  must  be  followed  and  obeyed. 

SAUE.—Pleading.— Complaint.— Article  28  of  Code  does  not  Apply  to  Cases 
of  Fraud. — Case  Disapproved.— Article  28  of  the  code,  cfoncerning 
review  of  judgments,  is  intended  to  apply  to  cases  where  a  re-ex- 
amlm^tion  or  reconsideration  of  the  proceedings  is  necessary,  and  a 
complaint  thereunder,  seelcing  a  review,  must  make  the  record  of  the 
proceedings  sought  to  be  reviewed  a  part  thereof.  Such  article,  how- 
ever, does  not  apply  to  cases  where  relief  is  sought  on  the  ground  of 
flraud  in  obtaining  the  judgment.  In  such  cade  it  is  not  necessary  to 
make  the  record  a  part  of  the  complaint,  nor  does  the  limitation  of 
three  years  apply  to  such  case.  Quick  v.  Goodwin^  19  Ind.  438,  dis- 
approved. 

Saxe.— Judgment  Obtained  by  Violation  of  Compromise.  — Fraud.— A 
judgment  obtained  in  violation  of  an  agreement  of  compromise,  by 
which  an  appearance  to  the  action  was  prevented,  is  such  a  fraud  as 
entitles  the  party  against  whom  judgment  is  taken  to  have  it  vacated 
and  set  aside. 

From  the  Boone  Circuit  Court. 

T.  J.  Terhuncj  J.  W.  Clements  and  F.  M.  CharUm,  for 
appellants. 

Elliott,  J. — ^The  appellees  sought  and  obtained  a  judg- 
ment setting  aside  a  default  and  judgment  rendered  in 
favor  of  Orville  S.  Hamilton  on  the  12th  day  of  May,  1875^ 
The  complaint  of  appellees  was  filed  on  the  8th  day  of 
November,  1877.  As  more  than  two  years  had  elapsed 
between  the  time  of  rendering  the  judgment  and  the  filing  of 
the  complaint,  the  appellees  were  not  entitled  to  relief  under 
section  99  of  the  code.  If  entitled  to  relief  at  all,  it  must 
be  upon  the  ground  that  their  complaint  states  facts  suflB- 
cient  to  authorize  a  vacation  of  the  judgment  independently 
of  the  provisions  of  the  statute  referred  to.     The  complaint 
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does  not  profess  to  bring  the  case  within  the  provisions  of 
the  code  concerning  the  review  of  judgments. 

Hamilton's  judgment  is  attacked  upon  the  ground  of 
fraud.  The  assignment  of  erroi-s  questions  the  rulings  upon 
two  i>aragraphs  of  the  complaint,  the  first  and  second ;  but, 
as  they  are  substantially  the  same,  we  need  not  give  to  each 
a  separate  consideration.  Stripped  of  all  merely  formal  and 
superfluous  matters,  and  stated  in  a  condensed  form,  the 
complaint  is  briefly,  in  substance,  this :  That  after  HamiltDu 
had  begun  the  action  in  which  the  judgment  was  rendered, 
and  after  process  served,  the  appellees  compromised  the 
claim  which  constituted  Hamilton's  cause  of  action ;  that 
Hamilton  then  agreed  to  dismiss  his  action ;  that  appellees 
relied  upon  that  agreement  and  gave  the  case  no  further 
attention ;  that  judgment  was  rendered  without  their  knowl- 
edge ;  that  they  did  not  know  that  judgment  had  been 
entered  against  them  until  the  30th  day  of  October,  1877, 
and  that  they  had  performed  their  part  of  the  agreement 
of  compromise.  It  is  also  averred  that  the  appellees  had  a 
meritorious  defence  to  Hamilton's  action. 

The  power  and  right  of  courts  of  equity  to  set  aside  judg- 
ments procured  by  fi*aud,  have  been  exercised  for  many- 
years.  Once,  indeed,  the  right  was  doubted,  but  it  has  long 
been  unquestioned.  This  power  has  been  often  exercised 
by  the  courts  of  this  State. 

That  our  courts  possess  ample  equity  powers,  is  a  proposi- 
tion so  plainly  correct  that  its  bare  statement  excludes  debate. 
Nor  does  the  statute  concerning  the  review  of  judgments  re- 
strict ihe  power  of  the  courts  to  set  aside  judgments  to 
the  two  grounds  there  specified.  Courts  must,  and  do,  pos- 
sess other  powers  than  those  expi'essly  conferred  by  statute. 
The  code  does  not  profess  to  strip  the  courts  of  the  powera 
incident  to  courts  of  equity.  The  framers  of  the  code  did 
not  intend  to  take  from  our  courts  rights  and  authority  long 
asserted  and  exercised.     Courts  of  equity  possess  powers 
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far  more  infiportanty  and  infinitely  more  essential,  to  the  com- 
plete administration  of  justice,  than  any  ever  created  or  con- 
ferred by  legislative  enactment.  The  powers  of  courts  of 
equity  wens  created  and  defined  by  men  of  wisdom,  whose 
object  was  to  form  a  body  of  primary  rights  and  equitable 
i^medies  that  would  enable  the  courts  to  enforce  the  princi- 
ples of  natural  justice.  It  will  not  do  to  hold  that  courts 
possess  no  power  to  annul  judgments  except  upon  the 
grounds  and  in  the  mode  expressly  specified  and  prescribed 
by  statute.  If  courts  were  restricted  to  the  exercise  of  mere 
statutory  powers,  they  would  make  but  a  lame  and  halting 
progress  in  the  administration  of  justice.  The  statute  con- 
cerning the  review  of  judgments  does  not  mean  that  judg- 
ments shall  only  be  vacated  upon  the  grounds  therein  des- 
ignated, or  only  in  the  mode  there  prescribed,  to  the  exclu- 
sion of  all  other  causes  and  all  other  modes.  Neither  the 
letter  nor  tiie  spirit  of  the  act  warrants  the  conclusion  that 
the  L^slature  intended  to  so  narrow  the  power  of  courts 
of  general  jurisdiction  to  i*elieve  against  judgments,  as  to 
limit  and  confine  them  to  the  causes  and  modes  expressly 
prescribed  by  statute.  Where  the  statute  does  prescribe  the 
causes  for  which  a  judgment  may  be  set  aside,  and  does 
provide  a  mode  of  procedure,  then,  of  course,  the  statute 
controls,  and  is  to  be  followed  and  obeyed. 

The  provisions  of  the  code  do  not  in  terms  refer  to  the 
vacation  of  judgments  upon  the  ground  of  fraud.  In  the 
article  concerning  the  review  of  judgments,  two  causes  for  re- 
view are  named:  1st.  Errors  of  law;  2d.  The  discovery  of 
material  new  matter.  2  R.  S.  1876,  p.  249.  The  fraudulent  act 
of  a  party,  by  which  he  prevents  an  appearance,  can  not  be 
justly  said  to  be  new  matter  within  the  meaning  of  the  code. 
It  would  be  an  abuse  of  tenns  to  affirm  that  a  review  of  the 
judgment  and  proceedings. was  necessary  in  order  to  get  rid 
of  a  judgment  procured. by  such  fraudulent  means,  for  there 
is,  in  such  a  case,  nothing  to  review.     It  is  evident  that  the 
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article  of  the  code  referred  to  is  intended  to  apply  to  cases 
where  a  re-examination  or  reconsideration  of  the  proceed- 
ings is  necessary  in  order  to  give  adequate  and  just  relief » 
Review  ordinarily  means  to  reconsider,  to  re-examine,  and 
it  is  obvious  that  this  is  the  meaning  attached  to  the  word 
by  our  code.  That  this  court  regards  the  code  as  embracing 
only  cases  where  it  is  necessary  to  re-examine  former  pro- 
ceedings, is  conclusively  shown  by  the  fact  that  there  is  a 
long  and  unbroken  line  of  cases  holding  that,  where  the 
complainant  seeks  a  review,  he  must  make  the  record  of  the 
proceedings  in  the  cause  sought  to  be  reviewed  a  pail  of  his 
complaint.  Where,  as  here,  the  complainant  seeks  i<elief 
from  a  judgment  upon  the  ground  of  fraud  in  obtaining  it, 
there  can  not  be  the  slightest  shade  of  reason  for  requiring 
the  record  to  be  incorporated  into  the  complaint  for  review. 
The  question  in  such  cases  is.  Was  the  prevailing  party 
guilty  of  fraud  in  obtaining  judgment?  This  is  the  only 
question,  and  it  would  be  idle  to  assert  that  in  such  a  case 
there  must  be  a  review  of  the  i*ulings  of  the  court.  There 
is,  of  course,  a  very  great  distinction  between  obtaining  a 
judgment  by  fraud  and  cases  where  fraud  constitutes  a 
.  defence.  If  the  complainants  were  asking  to  be  let  in  to 
defend  upon  the  ground  of  newly-discovered  matter  showing 
fraud,  then  undoubtedly  there  must  be  a  review  of  the 
judgment,  but  that  is  not  the  case  here. 

To  hold  that  the  code  concerning  review  of  judgments 
governs  such  a  case  as  the  present  would  be  to  deny  the  ap- 
pellees all  relief,  because  they  have  discovered  no  new  matter 
since  the  rendition  of  the  judgment.  They  knew  then  as 
well  as  they  know  now  the  terms  of  the  agreement  of  com- 
promise. 

To  place  such  a  case  as  the  present  within  the  article  of 
the  code  under  mention  would,  in  many  cases,  result  in  an 
entire  denial  of  justice.  Complaints  to  review  must  be  filed 
within  three  years  after  the  rendition  of  the  judgment.     It 
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might  happen,  it  is  more  likely  to  happen  than  not,  that  a 
party,  against  whom  a  judgment  had  been  entered  by  a  fraud- 
ulent violation  of  a  compromise  agreement  made  subsequen;^ 
to  the  bringing  of  the  action  and  service  of  process,  would 
remain  in  utter  ignorance  of  the  existence  of  a  judgment 
until  more  than  three  years  had  elapsed.  The  Legislature 
did  not  mean  that  the  statute  should  be  successfully  invoked 
by  one  who  had  confessedly  obtained  a  judgment  by  fraud. 

We  have  discussed  this  subject  at  more  length  than  would 
have  been  necessary  were  it  not  for  the  case  of  Quidc  v.  Oood^ 
wiuj  19  Ind.  438,  443.  In  that  case  it  is  said  by  Hanna,  J. : 
*<We  suppose,  under  an  application  to  review,  etc.,  fraiid  in 
obtaining  a  judgment  may  be  shown,  as  a  cause,  etc. ,  but  three- 
years  appears  to  be  fixed  as  the  limit  within  which  such  pro- 
ceedings shall  be  instituted,  and  the  act  in  relation  to  reviews 
contains  no  clause  similar  to  section  219."  No  such  ques* 
tion  as  that  suggested  in  the  quotation  we' have  made  waa 
before  the  court,  and  no  decision  was  made  upon  it,  or  any 
question  of  a  similar  character.  The  dictum  contained  in  the 
extract  taken  from  the  opinion  is,  by  us,  disapproved.  The 
case  from  which  we  have  quoted  seemingly  approves  of  the 
doctrine  that  courts  have  such  powers  only  as  are  conferred 
by  statute,  and  this  we  deem  radically  erroneous. 

A  bill  of  review  was  not  the  appropriate  remedy,  under 
the  old  chancery  practice,  against  a  judgment  obtained  by 
fraud,  and  it  is  evident  that  our  code  did  not  mean  to  en- 
large the  office  of  a  bill  of  review,  but  that  it  did  mean  to 
provide  substantially  the  same  remedy.  Courts  of  equity 
relieved  against  judgments  obtained  by  fraud,  not  by  bill  of 
review,  but  by  original  bill,  generally  by  injunction.  Car- 
rington  v.  Holabirdj  17  Conn.  530;  Greene  v.  Haskelly  5 
R.  I.  447 ;  Pearce  v.  Olneyy  20  Conn.  543 ;  Chambers  v. 
Bobbins,  28  Conn.  552. 

The  complaint  shows  that  Hamilton's  judgment  was  ob- 
tained by  fraud.     The  facts  pleaded  bring  the  case  fully 
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within  the  rule  declared  by  the  adjudged  cases.  The  viola- 
tion  by  Hamilton  of  the  stipulation  contained  in  the  agree- 
ment of  compromise  was,  of  itself,  such  a  fraud  as  entitled 
the  appellees  to  relief.  The  cases  are  full  and  explicit  upon 
this  point;  a  judgment  obtained  in  violation  of  an  agree- 
ment of  compromise,  and  by  which  an  appearance  is  pre- 
vented, win  not  be  allowed  to  stand.  Moltfneux  v.  Huey^  81 
N.  C.  106 ;  Hibbard  v.  Easiman^  47  N.  H.  507 ;  Cannan 
V.  Reynolds^  5  EL  &  B.  301 ;  Philipsm  v.  EaH  of  Egre- 
mani,  6  A.  &  E.  (N.  S.)  587;  AHen  v.  MadeOan,  12 
Penn.  St.  328 ;  HaU  v.  Holmes,  30  Md.  558 ;  HurUmrt  v. 
Meed  J  5  Mich.  30 ;  Rogers  y.OwinUj  21  Iowa,  58 ;  Dobson 
V.  PearcBf  12  N.  Y.  156.  Our  own  court  has  recognized  this 
doctrine.  Johnson's  AdmWs  v.  Unversaw,  30  Ind.  435 ; 
StOTie  V.  Leteman,  28  Ind.  97.  The  case  last  cited  has  been 
overruled  upon  one  point,  but  not  upon  the  point  upon  which 
we  now  cite  it. 

There  is  no  brief  from  appellees'  counsel,  and  this  we  re- 
^rd  as  a  breach  of  duty,  of  which  both  the  trial  and  appellate 
courts  have  a  right  to  complain.  It  is  due  to  both  courts 
that  the  grounds  upon  which  the  court  below  rested  its  judg- 
ment should  be  presented  on  appeal. 

Judgment  affirmed. 
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72  38ol  TKACTiCZ.'-^Fleading.— Complaint,— Demurrer,— Supreme  Court,— Appeal. 

J5L-i-l  ^Where  the  facte  alleged  in  a  complaint  are  eufSdent  to  entitle  the 

72      1^  plaintiff  to  some  relief,  ite  sufficiency  to  entitle  him  to  the  relief 

^            ^  demanded  can  not  be  presented  for  the  first  time  in  the  Supreme 

Court.    Such  objection  can  not  be  presented  even  by  demurrer,  and 
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much  less  after  a  judgment  by  default,  upon  an  assignment  of  error  en 
appeal. 

SAUE.-^udgmerU.—Form  o/.— Where  no  objection  has  been  made  in  the 
trial  court  to  the  foinn  of  the  judgment,  and  no  motion  made  there  to 
mod|fy  or  correct  it,  its  sufficiency  will  not  be  considered  by  the  Su- 
preme Court  on  appeal. 

Mechanic's  liiKS.— Negotiable  Promissory  No^.—PaymenL—Prestimp^ 
Uon,— Pleading,— The  taking  of  a  promissory  note,  negotiable  by  the 
law  merchant,  by  a  mechanic,  for  work  and  labor  done  and  mateiial 
furnished  in  the  erection  of  a  building,  is  a  payment  therefor,  unless  it 
is  otherwise  agreed  by  the  parties.  Nor  will  an  allegation  in  the  com- 
plaint on  such  note  and  to  foreclose  lien,  that  the  note  was  given  evi- 
dencing the  debt  only,  rebut  the  presumption  of  payment  arising  from 
the  character  of  such  note.  Nor  can  an  agreement  that  it  should  not 
operate  as  a  payment  be  inferred  from  the  fact  that  such  note  was- 
made  payable  one  day  after  date,  or  from  the  fact  that  the  payee 
thereof  tiled  a  notice  of  his  lien  on  the  day  the  note  was  dated. 

From  the  Hancock  Circuit  Court. 

0.  O,  Offutt  andTT.  H,  Martin^  for  appellants. 
«7.  L.  Mason  and  J,  JET.  Mellettj  for  appellee. 

HowK,  J. — ^In  this  action  the  appellee  sued  the  appellants> 
Teal  and  Puterbaugh,  upon  a  promissory  note,  executed  hy 
them  to  the  order  of  the  appellee,  and  payable  at  the  office 
of  the  Greenfield  Banking  Company.  In  his  complaint,  the 
appellee  alleged  that  the  note  was  given  by  said  Teal  and 
Puterbaugh  for  work  and  labor  done  and  materials  furnished 
for  them,  and  at  their  request,  by  the  appellee,  in  the  erection 
of  certain  buildings  situate  on  certain  real  estate,  particu- 
larly described,  in  Hancock  county,  Indiana ;  that  all  said 
materials  were  furnished  by  appellee  to  be  used,  and  were 
used,  in  the  erection  of  said  buildings  ;  and  that,  within  sixty 
days  after  the  completion  of  said  work,  the  appellee  had  filed 
**hi8  mechanic's  lien"  in  the  recorder's  office  of  said  Han- 
cock county,  which  was  then  and  there  duly  recorded,  and  a 
copy  thereof  was  filed  with  and  made  a  part  of  his  complaint. 

The  appellant  Sinker,  Davis  &  Co.,  a  corporation  of  that 
name  under  the  laws  of  this  State,  was  made  a  defendant  to 
the  action,  for  the  reason  that  it  claimed  to  hold  a  mortgage 
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and  meehanic's  lien  upon  the  premisses  described  in  the  com- 
plaint, which  were  junior  to  the  appellee*8  claim. 

The  seijarate  demurrer  of  said  Sinker,  Davis  &  Co.  to  the 
complaint,  for  the  alleged  insufficiency  of  the  facts  therein 
to  constitute  a  cause  of  action,  was  overruled  by  the  court, 
and  its  exception  was  saved  to  this  ruling ;  and  it  then  au- 
awered  by  a  general  denial  of  the  complaint.  The  ap})el- 
lants  Teal  and  Puterbaugh,  having  been  personally  served 
with  process,  and  failing  to  appear,  were  duly  defaulted. 

A  trial  of  the  cause  by  the  court  resulted  in  a  finding  for 
the  appellee  for  the  amount  due  on  the  note  in  suit,  and 
that  the  same  was  secured  by  a  mechanic's  lien,  as  alleged 
in  his  complaint ;  and,  over  the  motions  of  said  Sinker,  Da- 
vis &  Co.  for  a  new  trial  and  in  arrest  of  judgment,  and  its 
^exceptions  saved,  judgment  was  rendered  for  the  appellee 
upon,  and  in  accordance  with,  the  finding  of  the  court. 

The  appellants  Teal  and  Puterbaugh  have  jointly  assigned 
the  following  errors : 

1st.  The  complaint  did  not  state  sufficient  facts  to  consti- 
tute a  cause  of  action  ; 

2d.  The  complaint  did  not  state  facts  sufficient  to  entitle 
them  to  the  relief  demanded ;  and, 

3d.  On  the  whole  record,  the  appellee  was  not  entitled 
to  a  foreclosure  of  his  alleged  mechanic's  lien,  nor  to  a 
judgment  and  decree  for  the  sale  of  the  specific  property 
therein  described. 

It  is  certain,  we  think,  that  neither  one  of  these  supposed 
en'ors  is  well  assigned.  The  complaint  stated  a  good  cause 
of  action  against  Teal  and  Puterbaugh  ;  it  would  have  been 
good,  if  they  had  demurred  thereto  for  the  want  of  sufficient 
facts,  and  it  is  surely  good  after  a  finding  and  judgment 
thereon.  It  counted  upon  their  promissory  note,  executed 
by  them  to  the  appellee,  alleged  that  said  note  was  "justly 
due  and  wholly  unpaid,"  and  a  copy  thereof,  marked  * 'Ex- 
hibit A"  was  filed  with,  and  made  a  part  of  said  complaint. 
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These  facts  were  certainly  sufficient  to  entitle  the  appellee 
to  some  relief ;  and  the  question,  as  to  whether  they  were  or 
were  not  sufficient  to  entitle  him  to  the  relief  demanded,  is 
one  that  can  not  be  pi*esented  for  the  fii-st  time  in  this  court. 
An  objection  to  the  relief  demanded  can  not  be  presented 
•even  by  a  demurrer ;  and  much  less  can  it  be  made,  after  a 
jud.gment  by  default,  upon  an  assignment  of  error  that  the 
relief  asked  for  was  not  authorized  by  the  facts  stated. 
Bemaelt  v.  PreatoUy  17  Ind.  291 ;  Goodatt  v.  Mopleyy  45 
Ind.  355  ;  Baker  v.  An^nstrongy  bl  Ind.  189. 

The  api>ellants  Teal  and  Puterbaugh  are  in  no  condition 
to  complain  of  either  the  form  or  substance  of  the  judgment 
below,  or  of  any  part  of  it,  in  this  court.  They  neither 
objected  nor  excepted,  in  the  trial  court,  to  the  judgment 
as  rendered  ;  and  we  need  hardly  say  that  such  an  objection, 
made  for  the  first  time  here,  will  present  no  question  for 
our  decision.  Smith  v.  Dodds^  35  Ind.  452 ;  Lewis  v.  Ed- 
wards^ AA  Ind.  333;  Smith  v.  Tatman,  71  Ind.  171. 

The  appellant  Sinker,  Davis  &  Co.  complains  in  this 
•court  of  the  alleged  error  of  the  circuit  court  in  overruling 
Its  demurrer  to  appellee's  complaint.  In  discussing  this 
«rror  the  appellant's  counsel  say :  **The  complaint  and  copy 
of  the  note,  which  is  marked  'Exhibit  A,'  and  made  a  part 
of  end  complaint,  show  that  the  original  indebtedness  had 
been  paid.  The  note  is  governed  by  the  law  merchant. 
This,  unless  there  was  an  agi'eement  to  the  contrary,  which 
does  not  appear  by  the  allegations  of  the  complaint,  operated 
as  a  payment  of  the  original  indebtedness ;  and  when  the 
original  indebtedness  was  paid,  there  could  of  course  be  no 
lien."  In  support  of  their  position  and  argument,  counsel 
cite  the  case  of  HiU  v.  Sloan^  59  Ind.  181.  In  that  case, 
it  was  decided  that  where  a  builder  executes  to  the  material- 
man a  promissory  note,  payable  at  a  bank  in  this  State,  and, 
therefore,  governed  by  the  law  merchant,  for  the  amount 
due  for  the  materials  furnished  for  the  building,  on  which 


384  SUPREME  COUBT  OF  INDIANA, 

Teal  ef  al.  v.  Spaogler. 

the  material-man  claims  a  mechanic's  lien,  such  note  will 
operate  as  a  prima  facie  {myment  of  the  account  for  whicb 
it  was  given.  In  ScJineider  v.  Kolthoffj  59  Ind,  568,  suit 
had  been  brought  below  to  enforce  a  mechanic's  lien,  and 
the  defendant's  demurrer  to  the  complaint,  for  the  want  of 
sufficient  facts,  had  been  sustained  and  judgment  rendered 
accordingly.  On  appeal,  the  judgment  below  was  affirmed ;. 
and  WoRDEN,  J.,  si)eaking  for  the  court,  said :  *^The  plain* 
tiff  took  notes  from  his  debtor  for  the  amount  of  his  claim» 
governed  by  the  law  merchant.  This,  unless  there  was  an 
agreement  to  the  contrary,  which  does  not  appear,  operated 
as  a  payment  of  the  original  indebtedness ;  and,  when  the 
original  indebtedness  was  paid,  there  could,  of  course,  be 
no  lien  on  the  property  to  secure  its  payment." 

In  the  more  recent  case  of  Smith  v.  Bettger,  68  Ind.  254^ 
the  law  on  the  subject  under  considemtion  was  again  de- 
clared by  this  court,  Biddle,  J.,  delivering  the  opinion,  as 
follows :  ^'That  taking  a  bill  of  exchange,  or  a  promissory 
note  governed  by  the  law  merchant,  by  the  creditor  from 
his  debtor,  for  an  existing  debt,  is  a  payment  of  the  debt, 
unless  it  is  otherwise  agreed  by  the  pailies,  and  the  onus  o{ 
proving  such  agreement  would  lie  upon  the  creditor."  Sub- 
stantially the  same  doctrine  was  enunciated  in  Maxwell  v. 
Day,  45  Ind.  509,  and  it  must  now  be  regarded,  we  think, 
as  the  settled  law  of  this  State. 

We  do  not  understand  that  the  appellee's  counsel  contro- 
vert the  law,  as  we  have  stated  it ;  but  they  insist  that  "the 
allegation  that  the  note  was  given  evidencing  the  amount  of 
the  indebtedness  rebuts  the  presumption  of  payment  that 
would  othenvise  arise  from  the  character  of  the  note."  The 
allegation  referred  to  was  made  by  the  appellee  alone,  long 
after  the  execution  of  the  note  in  suit,  and,  to  our  minds,, 
it  does  not  even  tend  to  show  that  it  was  agreed  by  and  be- 
tween the  makers  and  payee  of  the  note,  at  the  time  of  its 
execution,  that  it  should  not  operate  as  a  payment  of  the 
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original  indebtedness.  Nor  do  we  think  that  such  an  agree- 
ment can  be  reasonably  inferred  from  the  fact  that  the  note 
was  made  payable  one  day  after  date,  or  from  the  further 
fact  that  the  appellee  filed  the  notice  of  his  lien  in  the  re- 
corder'd  office  for  i*ecord  on  the  day  of  the  date  of  the  note. 
These  facts  may  tend  to  show  that  the  appellee  did  not  in- 
tend to  waive  his  lien,  and  did  not  regard  his  acceptance  of 
the  note  as  a  pa3rment  in  law  of  the  original  indebtedness ; 
but  they  utterly  fail  to  show  any  agreement  by  the  parties 
to  the  note  that  it  should  not  operate  as  such  payment. 

We  are  of  the  opinion,  therefore,  that  the  facts  stated  in 
appellee's  complaint  were  not  sufficient  on  the  demurrer 
thereto  of  the  appellant  Sinker,  Davis  &  Co.,  to  constitute 
a  cause  of  action,  and  that  the  court  erred  in  overruling  its 
demurrer  to  the  complaint. 

The  judgment  against  the  appellants  Teal  and  Puter- 
baugh  is  affirmed,  at  their  costs. 

The  judgment  against  the  appellant  Sinker,  Davis  &  Co. 
is  reversed,  at  the  appellee's  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
complaint,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 
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72    3851 

Crimikal  LAW.^Nuisance.—Disorderly  Hmise.— Repeal  of  ^totute.— Sec-  145  254 

tion  17  ot  the  liquor  law,  1  R.  S.  1876,  p.  872.  repeals  section  10  of  the  72  38o| 

misdemeanor  act,  2  R.  S.  1876,  p.  462,  entirely,  and  section  8  of  the  J|^  ^^| 

same  act,  as  far  as  it  is  inconsistent  therewith.  172  ^ 

Vol.  72.— 25  1^^®? 


386  SUPREME  COUBT  OF  INDIANA, 

Dot^UsB  eiaLv.  The  State. 

Same.— 50cef(ml7  CoMtmcd.— The  penalty  provided  in  section  17  does 
not  Hmit  the  application  of  such  section  to  places  only  wtiere  the 
keeper  thereof  may  have  a  license  to  sell  intoxicating  liquors. 

Same. — MiMdemeoMor, — Indictment, — ^/a/onnatfoa.— Misdenieanors  may  be 
prosecuted  in  the  circuit  court,  either  by  indictment,  or  by  affidavit  and 
information,  and,  so  far  as  practicable,  the  practice  in  either  mode 
must  be  governed  by  the  law  i^pllcable  to  prosecutions  on  affidavit. 

SAMm.SeparaU  Trial.—DiMcretUm  of  Cowrt.—lt  is  discretionary  with  the 
trial  court  to  allow  separate  trials  to  defendants  jointly  indicted  for  a 


SAUK.— J?v<iieiiee.— Upon  a  trial  on  an  indictment  for  maintaining  a  nui- 
sance, evidence  as  to  the  crowds  on  the  sidewalk  in  front  of  or  near  the 
saloon  of  the  defendants,  is  admissible. 

PnACTWK.—JffidavU  for  Change  of  Venus.-^Beeord.Sai  of  Bzceptioni.^ 
Where  a  bill  of  exceptions  recites  that  ^^tfae  defendants  filed  their  affi- 
davit and  motion  for  a  change  of  venue  from  the  judge,  in  the  words 
and  figures,  to  wit,**  followed  by  the  statement,  ^'which  affidavit  and 
motion  are  inserted  on  pages  4  and  5  of  this  record/*  where  there  ap- 
peared an  order-book  entry  of  the  filing  of  such  motion,  and  the  affi- 
davit in  foil; 

Held^  that  such  affidavit  is  not  properly  a  part  of  the  record  on 
appeal. 

•Held,  also,  that  it  is  only  where  a  paper  or  document  is  already  a  proper 
part  of  the  record,  that  the  clerk  transcribing  a  bill  of  exceptions  which 
requires  the  embodiment  of  the  paper  or  document  in  a  ^^here  insert/* 
may  refer  to  the  part  of  the  record  where  the  same  is  already  found, 
Instead  of  making  another  copy. 

QAME.—Motton  in  Arrest,^Form  of  Judgmeat.-^How  to  Correct.— Sh^^reme 
Court.—A  motion  in  arrest  of  judgment  comes  before,  and  does  not 
challenge  the  form  of.  the  judgment,  or  the  validity  of  any  part  thereof. 
Objection  to  the  form  of  a  judgment  should  be  made  in  the  trial  court, 
and  the  rulings  of  the  court  thereon,  with  the  exceptions  thereto,  pre- 
served by  a  bill  of  exceptions,  to  present  the  question  in  the  Supreme 
Court 

From  the  Monroe  Circuit  Court. 

E.  K,  Miller'eLnd  J.  R.  East,  for  appellants. 
D.  P.  BaldwiUy  Attorney  General,  J,  F.  Pittman,  Dep- 
uty Prosecuting  Attorney,  and  W.  W.  Thw^ntoUy  for  the 

State. 

• 

Woods,  J. — ^Indictment,   charging  that  the   appellants 
(and  another  who  was  acquitted)  did,  on  the  Ist  day  of 
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January,  1880,  and  on  divers  days  from  said  time,  con- 
tinuously to  the  date  of  this  presentment,  sell  spirituous, 
vinous  and  malt  liquors  in  less  quantities  than  a  quart  at  a 
time,  to  be  drank  on  the  premises  where  sold,  bartered  and 
given  away,  in  a  certain  saloon  building  then  and  there  sit- 
uate, more  particularly  described  as  follows,  (here  follows 
the  description)  and  did,  then  and  there,  during  all  of  said 
times,  unlawfully  keep  said  house  and  saloon  wherein  spir- 
ituous, vinous  and  malt  liquors  were  sold  as  aforesaid,  to  be 
^rank,  and  which  were  drank,  in  said  house  and  the  appur- 
tenances thereto  belonging,  in  manner  as  aforesaid,  in  a  dis- 
oixlerly  manner,  by  then  and  there  unlawfully  suffering  and 
permitting  divers  pei'sons,  on  week  days  and  Sundays,  by 
■dnj  and  by  night,  to  congregate  in  and  about  said  house 
and  then  and  there  make  a  great  noise  and  disturbance,  by 
yelling,  quarrelling,  boisterous  talking,  fighting,  swearing, 
<lrunken  rows,  and  did  then  and  there,  during  said  times, 
and  thereby  unlawfully  maintain  a  common  nuisance,  to 
the  disturbance  and  annoyance  of  divers  good  citizens  of 
said  county  and  State. 

Having  excepted  to  the  action  of  the  court  in  overruling 
their  motion  to  quash  the  indictment,  the  appellants  pleaded 
**not  guilty,'*  and  moved  for  a  change  of  venue  from  the 
judge,  which  motion  was  overruled,  and  exception  taken. 
Motions  were  then  made  by  each  of  the  appellants  for  a  sep- 
arate trial,  which  the  court  refused,  and  on  a  trial  by  jury 
the  appellants  were  each  found  guilty,  and  the  punishment 
fixed  at  a  fine  of  ten  dollars  each,  and  the  forfeiture  of  the 
license  of  said  Douglass.  Motions  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict. 

The  only  objection  mad4)  to  the  indictment  is,  that,  **on  its 
face,  it  may  have  intended  to  call  the  defendants  to  answer 
for  a  violation  of  either  sections  8  or  10  of  the  misdemeanor 
act  of  June  14th,  1852,  or  of  section  17  of  the  act  to  license 
retailing  of  liquors,  of  March  17th,  1875." 
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The  sections  referred  to  are  of  the  tenor  following,  viz. :  ^ 

^^Sec.  8.  Every  person  who  shall  erect,  or  continue  and 
maintain  any  public  nuisance,  to  the  injury  of  any  part  of 
the  citizens  of  this  State,  shall  be  fined  not  exceeding  one 
hundred  dollars. 

^^Sec.  10.  All  places  wherein  intoxicating  liquors  are 
sold,  if  kept  in  a  disorderly  manner,  shall  be  deemed  pub- 
lic nuisances ;  and  every  person  who  shall  erect,  continue  or 
maintain  any  such  nuisance,  to  the  annoyance  or  injury  of 
any  part  of  the  citizens  of  this  State,  shall,  upon  conviction,, 
be  fined,  for  every  day  the  same  is  so  kept,  not  less  than 
twenty,  nor  more  than  one  hundred  dollars." 

^^Sec.  17.  Every  place,  house,  arbor,  room  or  shed^ 
wherein  spirituous,  vinous  or  malt  liquors  are  sold,  bartered 
or  given  away,  or  suffered  to  be  drank,  if  kept  in  a  disor- 
derly  manner,  shall  be  deemed  a  common  nuisance,  and  the 
keeper  thereof,  upon  conviction,  shall  forfeit  his  liceose  aYid 
be  fined  in  any  sum  not  less  than  ten  nor  more  than  one 
hundred  dollars. ' ' 

The  last  section,  being  the  latest  enactment,  repeals  sec- 
tion 10  of  the  misdemeanor  act  entirely,  because  its  terms 
are  such  as  to  embrace  all  cases  which  could  arise  thereun- 
der. It  also  repeals  said  section  8,  so  far  as  inconsistent 
therewith,  that  is  to  say,  so  far  as  concerns  any  ^'place, 
house,  arbor,  room  or  shed,  wherein  intoxicating,  vinous  or 
malt  liquors  are  sold,"  etc. ,  *  'if  kept  in  a  disorderly  manner. ' ' 

It  may  be  suggested  that  said  section  17  can  have  appli- 
cation only  to  places  whose  keeper  has  a  license,  as  it  is  pro- 
vided that  ''the  keeper  thereof,  on  conviction,  shall  forfeit 
his  license  and  be  fined,"  etc.  If  this  interpretation  wei'e 
adopted,  then  said  section  10  of  the  misdemeanor  act  would 
not  be  repealed,  except  as  to  cases  against  the  licensed  keep- 
er of  such  disorderly  places.  But  we  do  not  adopt  this  con- 
struction. It  would  result  in  this,  that  the  licensed  owner 
of  such  a  place,  keeping  it  in  a  disorderly  manner,  would  be 
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punishable  under  said  section  17,  while  his  clerk/barkeeper, 
or  any  6ther  who  might  4>e  guilty  as  an  aider  or  abettor, 
baving  no  license,  could  be  prosecuted  under  said  section  10 
only,  which  permits  of  a  different  penalty.  We  construe 
the  section  as  meaning  that  the  keeper  of  the  nuisance  shall 
forfeit  bis  license,  if  he  have  one,  and  be  fined,  etc.  This 
certainly  conduces  to  more  consistent  results,  and  doubtless 
was  the  legislative  intention. 

The  pi-osecutioii  was,  therefore,  under  said  section  17, 
which  alone  was  applicable  to  the  facts  stated  in  the  indict- 
ment ;  an^,  if  it  were  conceded  that  the  objection  made,  if 
^rue,  was  ground  for  quashing,  the  motion  therefor  was 
properly  overruled. 

The  affidavit,  on  which  the  appellants  based  their  motion 
for  a  change  of  venue,  is  not  in  any  proper  manner  made  a 
part  of  the  record.  There  is  in  the  record  a  bill  of  excep- 
tions which  shows  that  ^Hhe  defendants  filed  their  affidavit 
ttnd  motion  for  a  change  of  venue  from  the  judge  in  the 
words  an.d  figures,  to  wit :"  and  here  follows  this  statement, 
iirhich  was  perhaps  inserted  by  the  clerk,  though  it  is  not 
-signed  by  him,  viz. :  "Which  affidavit  and  motion  are  inserted 
•on  pages  4  and  5  of  this  record.'*  No  *«here  insert''  is 
shown  in  the  bill  at  this  point,  and,  if  there  were,  an  insertion 
of  a  full  copy  of  the  affidavit  and  motion  should  have  been 
made  in  the  transcript.  On  pages  4  and  5  of  the  record 
'which  are  referred  to  appears  an  order-book  entry  showing 
that  the  defendants  made  a  motion  for  such  change,  and 
^led  in  support  thereof  an  affidavit,  which  is  set  out  in  full 
by  the  clerk,  but  this  did  not  make  it  a  part  of  the  record  ; 
and  it  is  only  where  a  paper  or  document  is  already  a  proper 
IMirt  of  the  record,  that  the  clerk,  when  transcribing  a  bill  of 
exceptions  which  requires  the  embodiment  of  the  paper  or 
'document  in  a  "here  inseit,  "may  refer  to  the  part  of  the 
record  where  the  same  is  already  found,  instead  of  making 
-another  copy.     Buskark's  Practice,  151-153  and  cases  cited ; 
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Sidener  v.  Davis ^  &9  Ind.  336.  We  cau  not  therefore  say 
that  the  court  erred  m  overruling  the  motion  for  a  change 
of  venue. 

The  next  question  is  whether  the  defendants  were  entitled 
to  separate  trials.  It  is  provided  by  statute  that,  **when  two 
or  more  defendants  are  indicted  jointly,  any  defendant  re* 
quiring  it  must  be  tried  separately."  a  R.,  S.  1876,  p.  401^ 
sec.  105 ;  Trisler  v.  The  State,  39  Ind.  473 ;  Cain  v.  Tlie 
State y  44  Ind.  435.  This  statute  however  did  not  apply  to 
the  prosecution  of  misdemeanors  upon  affidavit  and  infor- 
mation in  the  court  of  common  pleas.  Latorence  v.  Ttie 
State,  10  Ind.  453 ;  Johnson  v.  The  State,  14  Ind.  574  ; 
Hibbs  V.  The  State,  24  Ind.  140. 

By  section  79  of  the  act  approved  March  6th,  1873, 
Acts  1873,  pp.  87,  96,  the  jurisdiction  of  the  court  of  com- 
mon pleas  was  conferred  on  the  circuit  courts,  and  pro- 
vision made  that  ^^all  laws  and  parts  of  laws  concerning  said 
courts  of  common  pleas  shall  be  hereafter  construed  ta 
mean  and  apply  to  said  circuit  courts ;"  and,  by  an  act  ap- 
proved twa  days  thereafter  (Acts  1873,  p.  183),  it  was  en- 
acted :  "Sec.  1.  That  hereafter  prosecutions  in  the  circm't 
courts  for  misdemeanor  cognizable  therein  may  be  by  affi- 
davit, as  well  as  by  indictment  by  the  grand  jury,  and  all 
laws  on  the  subject  of  prosecutions  by  affidavit,  not  incour 
sistent  herewith,  shall  apply  to  all  misdemeanors. 

**Sec.  2.  Nothing  herein  contained  shall  be  construed  to 
change  the  law  permitting  prosecutions  by  indictment." 

The  effect  of  these  provisions  is,  that,  in  the  circuit 
court,  misdemeanors  may  be  prosecuted  by  indictment  or  by 
affidavit  and  information,  but,  so  far  as  practicable  or  con- 
sistent, the  practice  in  either  mode  of  prosecution  shall  be 
governed  by  the  law  applicable  to  prosecutions  on  affidavit* 

It  was,  therefore,  a  matter  of  discretion  in  the  court,, 
whether  the  appellants  should  be  allowed  separate  trials^ 
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The  i-ecord  shows  no  abuse  of  that  discretion.  Indeed,  the 
appellants  claim  nothing  on  that  theory. 

It  is  claimed  that  the  court  erred  in  permitting  certain 
witnesses  to  testify  as  to  the  crowds  gathered  in  the  streets, 
or  on  the  sidewalk,  in  front  of  and  near  the  saloon  or  shop 
of  appellants.  This  evidence,  though  not  in  itself  enough 
to  make  a  case  against  the  appellants,  was  competent. 

What  we  have  already  said  in  reference  to  the  indictment, 
disposes  of  any  question  made  on  the  action  of  the  com-t, 
during  the  progress  of  the  trial,  in  requiring  the  prosecutor 
to  elect  under  what  section  of  the  law  he  would  proceed. 
There  was  no  election  to  make,  but  the  appellants  were  not 
harmed  by  anything  done  in  that  respect.  The  prosecutor 
chose  the  17th  section  of  the  act  of  1875,  and  if  this  was  an 
after-thought,  as  counsel  for  appellants  contend,  it  was, 
nevertheless,  right. 

It  is  further  claimed  that  the  court  erred  in  overruling  the 
motion  in  aiTest,  and,  upon  this  assignment,  counsel  argue 
that  so  much  of  the  judgment  is  en*oneous  as  declares  a  for- 
feiture of  the  license  of  the  appellant  Douglass.  The  mo- 
tion in  arrest  comes  before,  and  does  not  challenge  the  form 
of  the  judgment  or  of  any  part  thereof.  If  the  appellants 
desired  to  present  any  question  as  to  the  judgment  of  forfeit- 
ure, objection  should  have  been  made  thereto,  or  a  motion 
to  strike  the  same  out,  and  the  ruling  of  the  court  and  the 
exception  thereto  preserved  by  a  bill  of  exceptions.  Teal 
V.  Spanglei'^  anie^  p.  380. 

We  have  considered  all  the  points  made  or  presented  in 
the  brief  of  counsel  for  the  appellants,  and  find  no  error  in 
the  I'ecord. 

Judgment  affirmed,  with  cosis. 
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Criminal  Law.— Xi^uor  Law.—SkUing  WUhmi  Lieens€,^Ingtnietion.-^ 
Pwrtnenhip.—On  the  trial  of  a  defendant  indicted  for  selling  intoxi- 
cating liquors  without  license^  he  set  up  as  a  defence  that  the  sale 
was  made  by  him  as  the  employee  of  A.,  who  had  license.  The  State 
introduced  evidence  to  prove  that  he  was  the  employee  of  A.  A  B., 
partners. 

Seldf  that  it  would  not  be  error  to  refuse  to  instruct  the  jury,  on  request 
of  the  defendant,  that  <4t  is  assumed  by  the  State  in  this  case  that  there 
was  a  partnership  between  A.  A  B./'  thus  restrlctiiig  the  proaeoatlon 
to  a  single  theory  on  the  evidence. 

Hddf  also,  that  there  being  evidence  to  which  an  instruction,  asked  by 
the  defendant  and  not  included  in  any  instruction  given,  was  pertinent, 
the  insbruction  should  have  been  given;  and  there  being  upon  the  facts 
stated  in  the  instruction  no  partnership  between  A.  and  B.,  the  defend- 
ant had  a  right  to  have  the  jury  so  informed. 

Sake.— iVeio  TVtol.— iVaetfce.-^In  crimhial  cases  the  motion  for  a  hew 
trial  is  in  time  if  filed  before  judgment. 

FTLAcncR.—JjHdavU.—New  Dita.Supnme  Couft.— Where  an  affidavit, 
filed  in  support  of  a  motion  for  a  new  trial,  is  not  made  a  part  of  the 
record,  either  by  an  order  of  court  or  by  a  bill  of  exceptions,  although 
copied  In  the  transcript,  it  will  not  l>e  considered  by  the  Supreme  Court 

From  the  Mom*oe  Circuit  Court. 

J.  a.  JEast  and  W.  H,  Easty  for  appellant. 
D.  P.  BaUvnUy  Attorney  General,  M.  S.  Mdvityy  Prose- 
cuting Attorney,  and  W.  W.  Thomlonj  for  the  State. 

Woods,  J.— Indictment,  trial  and  conviction  for  the  sale 
of  intoxicating  liquor  ¥rithout  license.  It  is  claimed  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 

Among  the  causes  assigned  for  a  new  trial  is  the  alleged 
misconduct  of  a  juror,  in  having  expressed  an  opinion  which 
disqualified  him.  The  affidavit  filed  in  proof  of  this  cause 
is  not  made  a  part  of  the  record,  either  by  order  of  the 
court  or  by  a  bill  of  exceptions,  and  the  insertion  of  a  copy 
thereof  in  the  transcript,  by  the  clerk,  was  unauthorised. 
This  question  is,  therefore,  not  befoi-e  us. 

The  court  gave  six  instructions  of  its  own  motion,  but  re* 
fused  two  special  instructions  asked  by  the  defendant. 
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There  was  no  error  in  refusing  the  first  of  the  instructions 
M  asked.  It  starts  out  by  sajdng :  «'It  is  assumed  by  the 
State  in  this  case,  that  thei*e  was  a  partnership  between  Fitz- 
patrick  and  Douglass.*'  Whatever  view  might  be  taken  of 
the  following  part  of  the  instruction,  the  case  was  not  such 
as  to  warrant  the  court  in  giving  the  statement  just  jjuoted 
to  the  jury.  There  was  another  theory  that  the  State  may 
just  as  well,  and  perhaps  more  truthfully,  have  assumed,  on 
the  evidence,  and  the  defendant  had  no  right  to  restrict  the 
prosecution  to  a  single  theory. 

The  second  instruction  asked  by  the  defendant,  and  re- 
fused, was  as  follows :  ^<If  you  find  that  Douglass  was  the 
owner  of  the  stock,  and  responsible  for  aU  purchases  made, 
and  had  authorized  Fitzpatrick  to  act  for  him  in  carrying  on 
his  business,  pay  his  bills  and  the  necessary  expenses  incur- 
red in  the  business,  then  the  mere  fact  that  Fitzpatrick  was 
to  receive  a  compensation  for  his  services,  dependent  upon 
the  profits,  if  there  were  any,  would  not  constitute  Fitzpat^ 
rick  a  partner  in  the  business,  but  he  would  be  a  mere  em- 
ployee or  agent  of  Douglass.  But  the  manner  of  the  pay- 
ments of  Fitzpatrick's  compensation,  and  the  teims  of  it, 
and  all  the  circumstances  in  the  case,  may  be,  and  ought  to 
be,  considered  by  you  in  determining  whether  such  partner- 
ship existed  between  Douglass  and  Fitzpatrick." 

The  significance  of  the  question,  whether  the  partnership 
mentioned  existed,  is  in  this :  Douglass  had  a  license,  and 
the  appellant  defended  on  the  ground  that  he  was  the  em- 
ployee of  Douglass,  and  under  his  license  had  a  right  to 
make  the  sale,  of  which  he  was  chaiged.  In  reply  to  this,  it 
was  claimed  that  the  defendant  was  the  employee  of  Doug- 
lass and  Fitzpatrick,  by  whom,  as  partners,  the  business  was 
conducted,  and  the  license  issued  to  Douglass  was  no  license 
to  the  firm  and  constituted  no  defence  to  the  employee  of 
the  firm. 

There  was  evidence  in  the  case  to  which  the  instruction 
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was  pertinent,  and  it  is  not  included  in  any  or  all  of  the  in- 
structions which  the  court  gave  of  its  own  motion.  Upon 
the  facts  stated  in  the  instruction  there  was  no  partnership^ 
and  the  defendant  had  a  right  to  have  the  jury  so  in- 
formed. Macy  V.  Combs^  15  Ind.  469 ;  Emnions  v.  New^ 
wian,  38  Ind.  372. 

The  attorney  general  makes  the  point  that  the  motion  for 
a  new  trial  came  too  late,  and  should  not  be  considered,  and 
cites  Wilson  v.  Vance^  55  Ind.  394. 

The  verdict  was  rendered  on  the  26th  day  of  November, 
1880,  and  amoral  motion  made  for  a  new  trial  at  onoe,  but 
this  was  not  acted  on  by  the  court.  On  the  6th  day  6t  De- 
cember, following,  and  at  the  same  term  of  the  court,  the 
^^m^ion  and  reasons  in  writing"  were  filed  and  ovenniled, 
and,  the  defendant  having  excepted  to  the  ruling,  the  court 
gave  judgment  on  the  verdict. 

In  criminal  cases,  the  motion  is  in  time  if  filed  before 
judgment.  2  R.  S.  1876,  p.  409,  sec.  143.  The  case  cited 
has  reference  only  to  the  practice  in  civil  cases.  See  Jenks 
V.  The  State,  39  Ind.  1. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial* 
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Lannum  v.  The  State,  ex  rel.  Robebts. 

Weight  of  Evidence.— jS^ttpremc  Court.— Where  the  record  contains 
evidence  tending  to  support  the  verdict  of  the  jury,  the  Supreme  Court 
wiil  not  disturh  it  on  appeal. 

From  the  Clinton  Circuit  Court. 

L.  McClurg,  J.  F.  Kent  and  F.  M.  Ootdsbenry,  for  ap- 
pellant. 
J.  0,  Farbei*,  for  appellee. 
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Elliott,  J. — ^The  appellant  was  prosecuted  upon  a  charge 
of  bastai-dy,  preferred  against  him  by  the  relatrix,  and  from 
the  judgment  rendered  against  him  has  appealed. 

Two  points  are  here  made  by  counsel.  The  first  is  that 
the  reindict  is  not  supported  by  the  evidence ;  but  this  can 
avail  the  appellant  nothing,  because,  although  the  evidence  is 
very  conflicting,  there  is  much  supporting  the  conclusion  ar- 
rived at  by  the  jury. 

The  second  point  (had  counsel  observed  the  logical  order 
this  would  have  been  the  first)  is,  that  the  record  does  not 
show  that  any  complaint  was  filed  before  the  justice.  Since 
the  brief  was  filed,  the  clerk,  in  obedience  to  a  certiorari^ 
has  certified  up  the  complaint,  and  the  proposition  of  coun- 
sel is  entirely  without  foundation. 

Judgment  afBrmed. 


No.  7786. 
Johnson  v.  Hoover  et  al. 

Principal  and  Agent.— Contract.— TFTien  Accepted  as  EnUrety  by  Priri' 
dpaL^Bemedy. --Where  an  agent  makes  a  sale  without  disclosing 
his  principal,  the  latter  may  claim  the  conti*aGt  as  his  own  and  bring 
any  suit  thereon  which  the  agent  could  have  maintained  if  he  had 
made  the  sale  for  himself.  But,  in  such  case,  the  principal  must  take 
the  con&act  of  sale  as  a  whole,  as  the  agent  made  it.  He  can  not  accept 
the  naked  sale,  and  sue  for  the  value,  rejecting  the  special  considera- 
tion and  mode  of  payment  stipulated  for.  He  can  have,  under  the 
contract,  only  such  remedies  as  the  agent  could  have  had  if  he  had 
been  the  principal. 

SAME.'-Batiflcdtion  by  iVindpoI.— If  the  contract  of  sale  by  the  agent 
was  unauthorized,  and  the  principal  is  not  in  some  way  estopped, 
he  may  reclaim  the  property  sold,  but,  by  bringing  suit  for  the  value 
thereof,  he  thereby  affirms  U^e  contract  of  sale. 
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iPROlRSE.— jStoCue^  o/JVouds.— Where  one  promises  to  pay  for  an  aiticlo 
delivered  to  another,  such  promise  is  an  original  one,  and  not  widihi 
the  statute  of  frauds. 

€ame.— ^PBCiFic  Perforhakce.— iVote  and  Mortgagt.^Domaget.—DiMr' 
afflrmante  of  CoiUraet.—The  specific  performance  of  a  promise  to  exe- 
cute a  note  and  mortgage  for  the  sale  of  personal  property  can  not  be 
enforced,  but  for  a  breach  thereof  there  may  l>e  an  action  for  damages; 
and  if  such  property  was  fraudulently  obtained,  upon  a  promise  to 
•execute  a  note  and  mortgage,  the  vendor  could  doubtless  dlsaflSnn 
Ihe  contract  and  reclaim  the  property. 

From  the  Hendricks  CSrcuit  Court. 

JS.  G.  Hogate  and  R.  B.  Blake^  for  appellant. 
«/.  V.  Hadley  and  J.  0.  Parker ^  for  appellees. 

Woods,  J. — ^The  appellees  sued  tiie  appellant  for  the 
Talue  of  **one  Excelsior  Reaper  and  Mowing  Machine  Com- 
bined," by  them  sold  and  delivered  to  him,  at  his  request, 
for  the  price  of  one  hundred  and  fifty  dollars. 

The  defendant  answered  to  the  following  effect :  That, 
-about  the  time  alleged  in  the  complaint,  he  received  and  be- 
came the  owner  of  the  machine  described  in  the  plaintiffs' 
bill  of  particulars  m  this  way,  to  wit :  Charles  Ballard  and 
Anselm  Hobbs,  being  in  the  business  of  retailing  agricultu- 
ral implements,  agreed  to  deliver  said  machine  to  the  de^ 
f endant,  to  be  his  property  forever,  upon  consideration  that 
one  James  T.  Fisher  would  agree  to  execute  his  promissory 
note  for  $150,  to  said  Ballard  &  Hobbs,  whenever  thereafter 
requested  so  to  do  by  them,  said  note  to  be  secured  by  mort- 
gage on  certain  real  estate  of  said  Fisher ;  that  Fisher  agreed 
to  execute  the  note  and  mortgage  whenever  thereafter  re- 
quested so  to  do  by  said  Ballard  &  Hobbs ;  and  said  machine 
was  thereupon  delivered  to  the  defendant,  under  said  agi'ee- 
ment,  and  not  otherwise  ;  that  the  defendant  at  the  time  had 
no  knowledge  but  that  he  was  dealing  with  said  Ballard  A 
Hobbs  in  their  individual  capacity,  and  if,  in  fact,  they  were 
acting  as  the  agents  of  the  plaintiffs  in  the  transaction,  the 
faet  was  not  disclosed  to  the  defendant.     Wherefore,  etc. 
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A  demurrer  was  sustained  to  this  answer,  and,  the  defend- 
ant declining  to  amend  or  plead  further,  judgment  was 
given  for  the  plaintiffs.  The  ruling  on  this  demurrer  pre- 
sents the  only  queation  in  the  record. 

The  appellees  have  furnished  no  brief,  and  we  are  not  in- 
formed in  what  respect  the  plea  was  deemed  insufficient. 

There  can  be  no  doubt  that,  if  Ballard  &  Hobbs  were  the 
factors  or  agents  of  the  appellees  in  the  sale  of  the  goods, 
they  had  a  right  to  claim  the  contract  as  their  own,  and 
bring  any  suit  which  Ballard  &  Hobbs  could  have  maintained 
if  they  had  made  the  sale  for  themselves.  Brooks  v.  Doxey^ 
ani€y  p.  327.  But  it  is  equally  true  that,  in  appropriating  the 
contract  of  sale  as  their  own,  the  appellees  were  bound  to- 
take  it  as  a  whole,  and  as  their  agents  made  it.  They  could 
not  accept  the  naked  sale  and  sue  for  the  value,  rejecting 
the  special  consideration  and  mode  of  payment,. which  were 
stipulated  for.  In  other  words,  since,  by  bringing  the  suit^ 
they  recognized  the  sale  as  made  by  their  agents,  they  can 
have,  under  the  contract,  only  such  remedies  as  Ballard  & 
Hobbs,  with  whom  the  defendant  dealt  as  principals,  could 
have  had,  if  they  had,  in  fact,  been  the  principals.  If  the 
sale  was  unauthorized,  and  the  appellees  were  in  no  way  es- 
topped, they  might,  probably,  have  reclaimed  the  property. 
But,  by  bringing  assumpsit^  they  affirmed  the  contract. 
Story  on  Sales,  sec.  434.  We  see  no  defect  or  invalidity  in 
the  contract  set  out  in  the  answer.  It  was  clearly  compe- 
tent for  Fisher  to  make  a  good  promise  to  pay  for  goods 
sold  and  delivered  to  the  defendant,  as  stated.  The  statute 
of  frauds  did  not  forbid  it.  The  promise  was  original  on 
the  part  of  Fisher,  enuring  to  the  benefit  of  the  defendant, 
but  the  defendant  neither  made  any  promise  nor  incurred 
any  liability,  to  which  the  undertaking  of  Fisher  could  be 
called  collateral.  Downey  v.  Hinchman^-ib  Ind.  453; 
PettilY.  Braden,  55  Ind.  201 ;  Anderson  v.  Spence^  ante^. 
p.  315. 
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It  is  ti*ue  that  specific  performance  of  a  promise  to  execute 
a  note  and  mortgage  can  not  be  enforced.  But,  for  the 
breach  of  such  a  promise,  the  injured  party  has  his  action 
for  damages.  Or,  if  the  property  was  obtained  fraudu- 
lently, upon  a  promise  to  execute  such  securities,  the  seller 
could  doubtless  disaffirm  the  contract  and  reclaim  the  prop- 
erty. Story,  supra.  These  remedies  were  open  to  the  ap- 
pellees, but  against  Fisher  and  not  against  the  appellant. 
The  demurrer  should  have  been  overruled. 

Judgment  reversed,  with  costs. 


No.  7607. 
^o  896  Habsh  et  al.  v.  Eeglet. 

150   694 

~72  398       New  Trial. — Newly 'Discovered  Evidence.— Record.  ^-Appeal. — Supreme 
166   161  Cottrt.— Where  the  evidence  given  on  the  trial  is  not  In  the  record,  the 

Supreme  Court  can  not  review  the  action  of  the  trial  court  in  refusing 
to  grant  a  new  trial  for  newly-discovered  evidence. 

From  the  Owen  Circuit  Court. 

/.  H.  Fowlei\  for  appellants. 

W.  M.  Franklin  and  S.  0.  Pickens^  for  appellee. 

NiBLAGK,  C.  J. — Action  by  Henry  M.  Kegley  against  San- 
ders Harsh  and  Taylor  Repass,  for  the  purchase-money  of 
real  estate. 

The  complaint  charged  that  the  plaintiff  had  sold  to  the 
defendants  lot  No.  18  in  block  No.  3,  in  Gibson's  addition 
to  the  town  of  Spencer,  for  the  sum  of  four  hundred  and 
seventy-five  dollars ;  that  the  plaintiff  had  tendered  a  deed 
to  Harsh,  to  whom,  by  the  terms  of  the  contract,  the  deed 
was  to  be  made,  and  that  the  defendants  had  failed  and  re- 
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fused  to  perform  their  part  of  the  contract.  The  enforce- 
ment of  a  vendor's  lien,  as  a  part  of  the  judgment,  was  de- 
manded. The  defendants  severed  in  their  defences,  and 
the  cause  was  tried  by  the  court.  The  court  found  that  the' 
defendants  were  indebted  to  the  plaintiff  in  the  sum  of 
$240.34,  and  that  the  amount  so  found  to  be  due  the  plain- 
tiff ought  to  be  decreed  to  be  a  specific  lien  on  the  lot  de- 
scribed in  the  complaint. 

The  defendants  moved  for  a  new  trial,  upon  the  ground 
of  newly-discovered  evidence,  in  support  of  one  of  the 
paragraphs  of  Repass'  answer ;  but  their  motion  was  over- 
ruled, and  judgment  was  rendered  in  favor  of  the  plaintiff, 
in  accordance  with  the  finding  of  the  coiut. 

The  appellants  urge  as  a  cause,  and  as  the  only  cause,  for 
a  reversal  of  the  judgment,  the  refusal  of  the  court  to  grant 
A  new  trial  for  the  alleged  newly-discovered  evidence. 

But  the  evidence  given  upon  the  trial  is  not  in  the  record, 
and,  following  a  well  established  line  of  decisions  by  this 
court,  we  can  not  review  the  action  of  the  court  below  in 
refusing  to  grant  a  new  trial  for  newly-discovered  evidence, 
where  the  evidence  upon  which  the  cause  was  decided  is  not 
in  the  i-ecord.  Clare  v.  The  State ^  68  Ind.  17  ;  Sanders  y. 
Loyy  45  Ind.  229 ;  McDaniel  v.  Mattinglyy  ante^  p.  349. 

The  newly-discovered  evidence  may  have  been  merely 
-cumulative,  or  it  may  have  been  comparatively,  if  not  quite, 
immaterial,  when  considered  in  connection  with  the  evidence 
which  was  before  the  court.  These  are  matters  of  which 
this  court  can  only  judge  when  the  evidence  given  in  the 
cause  is  in  the  record. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 
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No.  S884. 
Bbtant  V.  The  State. 

Crimtnal  IjiLW.—ABsauU  and  Battery. —FelonUms  Intent.^Verdiet.^Ac^ 
quUtaL—yRiere^  on  an  indictment  for  assault  and  battery  with  intent  tO' 
kill,  a  verdict  was  returned,  finding  the  defendant  guilty  of  assault  and 
battery  only,  it  is  equivalent  to  an  express  finding  that  the  defendant 
is  not  guilty  of  the  felony  charged. 

SAME.-Svidence.— Farmer  Conviction.— Once  in  Jcopanfy.— On  said  trial* 
the  evidence  showed  that  the  defendant,  prior  to* the  finding  of  the- 
Indictment,  had  been  an-ested,  tried,  found  guiltj'  and  fined  before  a 
justice  of  the  peace  for  the  same  assault  and  battery^  the  Injured  party 
having  been  subpcenaed  as  a  witness. 

Held,  tliat  the  defendant  having  once  been  put  in  jeopardy,  the  verdict 
on  the  trial  of  said  indictment  was  contrary  to  law.  and  a  judgment 
thereon  erroneous. 

Samb.— PZea  ofFormef'  Conrictioii.— Evidence  of  a  former  conviction  for 
the  same  offence  is  admissible  under  the  general  issue. 

From  the  Boone  Circuit  Court. 

W.  B.  Walls  and  S.  M.  Burke^  for  appellant. 
D.  P.  Baldwin^  Attorney  General,  W.  R.  Moore^  Prose- 
cuting Attorney,  and  W.  W.  Tliornton^  for  the  State. 

HowK,  J. — ^In  this  case  the  indictment  charged,  in  sub- 
stance, that  the  appellant,  on  the  23d  day  of  March,  1880» 
in  Boone  county,  Indiana,  did  unlawfully,  purposely,  felo- 
niously, and  with  malice,  in  a  rude,  insolent  and  angry  man- 
ner, touch,  strike,  beat  and  wound  one  George  W.  Frost,, 
by  then  and  thdre  unlawfully,  feloniously,  purposely,  and 
with  malice,  touching,  striking  and  wounding  him,  said 
Frost,  with  a  certain  dangerous  and  deadly  weapon,  to  wit,, 
a  stick  and  handspike,  which  the  appellant  then  and  there 
in  his  hands  had  and  held,  with  intent  then  and  there  unlaw- 
fully, feloniously,  purposely,  and  with  malice,  to  kill  and 
murder  him,  said  Frost,  contrary,  etc. 

On  arraignment  and  a  plea  of  not  guilty,  the  appellant 
was  tried  by  a  jury,  and  a  verdict  returned,  finding  him 
guilty  of  an  assault  and  battery,  and  that  he  be  fined  in  the 
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Bum  of  forty  dollars.     His  motion  for  a  new  trial  having 
been  overruled,  and  his  exception  entered  to  this  decision^ . 
judgment  was  rendered  against  him  on  the  verdict  for  the 
fine  and  costs. 

The  only  error  assigned  by  the  appellant  is  the  decision 
of  the  court  below  in  overruling  his  motion  for  a  new  trial. 
The  causes  assigned  for  such  new  trial  were,  that  the  verdict 
was  contrary  to  law  and  evidence,  and  because  the  evidence 
showed  the  fonner  trial  and  conviction  of  the  appellant  for 
the  same  offence. 

The  silence  of  the  verdict  in  regard  to  the  felonious  intent 
charged  in  the  indictment  was  equivalent  to  an  express  ver- 
dict that  the  appellant  was  not  guilty  of  the  felony  for  which 
he  had  been  indicted.  Bittings  v.  The  State^  56  Ind.  101 ; 
Bonnell  v.  The  State,  64  Ind.  498. 

The  evidence  on  the  trial  of  this  cause  is  properly  in  the 
record,  and  it  shows  very  clearly,  we  think,  that  the  verdict 
of  the  jury  was  contrary  to  law.  The  uncontradicted  evi- 
dence, both  oral  and  wiitten,  admitted  without  objection, 
showed  that,  on  the  23d  day  of  March,  1880,  the  date  men- 
tioned in  the  indictment  in  this  case,  an  affidavit  was  filed 
with  a  justice  of  the  peace  of  Boone  county,  charging  the 
appellant  with  the  commission  of  the  same  assault  and  bat- 
teiy,  on  the  same  George  W.  Frost  mentioned  in  said  in- 
dictment ;  that,  on  the  same  day,  the  justice  issued  his  war- 
rant for  the  arrest  of  the  appellant  upon  said  affidavit,  and  a 
subpoena  for  the  injured  party.  Frost;  and  that,  on  the 
next  day,  March  24th,  1880,  the  appellant  having  been  ar- 
rested and  Frost  duly  subpoenaed,  upon  ii  trial  of  the  cause 
then  had  by  the  justice,  the  appellant  was  found  guilty  of 
said  assault  and  batteiy,  and  a  judgment  was  then  rendered 
against  him  for  a  fine  and  costs.  Upon  the  foregoing  facts, 
clearly  shown  by  the  record,  the  judgment  against  the  ap- 
pellant, in  the  case  at  bar,  can  not  be  sustained.  The  in- 
dictment in  this  case  was  not  fomid  mitil  the  29th  day  of 
Vol.  72.-26 
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April,  1880,  or  more  than  a  month  after  the  appellant  had 
.  been  convicted  and  fined  by  the  justice,  in  due  fonn  of  law, 
and  without  any  pretence,  or  even  suspicion,  of  fraud,  for 
the  same  assault  and  battery  charged  in  the  indictment.  In 
section  14  of  the  bill  of  rights  in  the  constitution  of  1851, 
it  is  provided  that  "No  person  shall  be  put  in  jeopai-dy  t>vice 
for  the  same  offence.*'  The  law  does  not,  and  this  couit 
will  not,  justify  or  sustain  the  judgment  below  in  this  case, 
imposing  upon  the  appellant,  as  it  clearly  does,  a  second 
jeopardy  and  punishment  for  one  and  the  same  offence.  The 
State  V.  George^  53  Ind.  434 ;  The  State  v.  Hattaboughy 
66  Ind.  223. 

■  It  was  not  necessary  that  the  appellant  should  plead  spe- 
Hjially  his  former  conviction  in  bar  of  the  assault  and  battery 
charged  in  the  indictment  in  this  case ;  for,  in  Section 
97  of  the  criminal  code,  it  is  provided  that,  **In  all  crim- 
inal prosecutions,  the  defendant  may  plead  the  general  issue 
•orally,  which  shall  be  entered  on  the  minutes  of  the  couii, 
and  under  it  every  matter  of  defence  may  be  proved."  2 
R.  S.  1876,  p.  398.  Under  this  provision  this  court  has  re- 
!|)eatedly  decided,  and  coiTCctly  so,  we  think,  that  a  fonner 
'Conviction  for  the  same  offence  may  be  proved,  under  the 
general  issue,  and  without  a  special  plea  thereof,  in  bar  of 
the  pending  prosecution.  Lee  v.  The  State,  42  Ind.  152 ; 
Brinkfnan  v.  The  State ,  bl  Ind.  76  ;  ^nAWilkinson  v.  Tlie 
State,  59  Ind.  416. 

For  the  reasons  given,  we  ai'e  of  the  opinion  that  the  ver- 
dict of  the  jury  in  this  case  was  contraiy  to  the  law  and  the 
evidence,  and  that,  for  this  cause,  the  court  clearly  eiTed  in 
overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  revei'sed,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 
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Insane  Person.— FoW  atid  Voidable  Act8.—Batification,--The  acts  of  a 
person  of  unsound  mind,  whose  insanity  lias  not  been  judicially  ascer- 
tained, and  w^ho  is  not  under  guardianship  as  provided  by  law,  arc   ' 
not  absolutely  void,  but  merely  voidable,  and  are  subject  to  ratification 
or  disaffirmance  ui>on  the  removal  of  the  disability. 

"iiAME.— Pleading.— 'Descriptio  Peraome. — A  complaint  by  a  guardian  of  an 
insane  pei-son,  to  have  an  act  of  such  person  set  aside  as  void,  should 
allege  that  such  person  had  been  duly  adjudged  to  be  of  unsound 
mind,  and  that  such  guardian  had  been  legally  ap|)ointed  and  qual- 
ified. The  language,  *^A.,  guardian  of  B.,  a  person  of  unsound  mind, 
complains,^*  etc.,  is  not  sufficient,  as  it  leaves  to  inference  the  facts 
that  should  be  distinctly  alleged. 

Same. — Presumption  of  Fact. — Where  an  insane  person,  by  his  guardian, 
seeks,  by  an  action,  to  have  the  act  of  such  person,  in  becoming  i-e- 
plevin  bail  on  a  judgment,  set  aside  because  of  his  alleged  unsound- 
ness of  mind  at  the  time  of  such  act,  and  the  complaint  does  not  allege 
that,  at  the  time  he  thus  became  replevin  bail,  his  insanity  had  been 
judicially  ascertained,  or  that  he  was  then  under  guardianship,  it  will 
be  assumed  that  at  that  time  he  had  not  been  judicially  found  to  be  of 
unsound  mind,  and  that  he  was  not  under  guardianship. 

8 AUB.— Continuing  Disability. — Ratification, — In  such  case  the  complaint 
is  not  sufficient,  if  it  fails  to  aver  tliat  the  alleged  unsoundness  of 
mind  of  the  person  at  tlie  time  of  the  commission  of  the  act  sought  to 
be  set  aside  was  a  continuing  disability,  or  that,  upon  its  removal,  such 
person  had  not  ratified,  but  disaffirmed,  such  act. 

Replevin  Baii.,— Confession  of  Judgment.— vnien  a  party  executes  a 
recognizance  of  replevin  bail  for  the  payment  of  a  judgment  at  or  be- 
fore the  expiration  of  the  time  allowed  by  law  for  the  stay  of  execution, 
he  thereby  confesses  judgment  in  favor  of  the  judgment  plaintiff  for 
the  amount  of  such  judgment,  and  from  the  date  of  such  recognizance 
he  and  his  property  are  bound  thereby. 

From  the  Noble  Circuit  Court. 

J.  E.  Knisely  and  H.  G.  Zimmerman^  for  appellants. 
W.  II.  Coombs,  J.  Morns  and  R.  C.  Belly  for  appellee. 

HowK,  J. — On  the  16th  day  of  April,  1877,  this  suit  was 
commenced  by  Edward  Walbum,  as  plaintiff,  against  the 
appellants,  as  defendants,  in  the  Noble  Circuit  Court.  Af- 
terward, at  the  June  temi,  1877,  of  said  court,  with  leave 
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of  the  court  first  had,  the  appellee,  Martin  V.  B.  Shenvood, 
guardian  of  said  Edward  Walburn,  a  person  of  unsound 
mind,  was  substituted  as  plaintiff  in  this  cause,  and  there- 
upon the  appellee,  as  such  guardian,  filed  an  amended  com- 
plaint against  the  appellants  as  defendants. 

In  this  complaint  the  appellee  alleged,  in  substance,  that, 
at  the  October  term,  1875,  of  the  Noble  Circuit  Court,  to 
wit,  on  the  19th.  day  of  October,  1875,  the  appellant  Mary 
E.  Fleming,  administratrix  of  the  estate  of  George  H.  E. 
Fleming,  deceased,  recovered  a  judgment  against  the  appel- 
lant, the  Ligonier  Toy  Furniture  Company,  for  the-  sum  of 
$575  ;  that  on  the  same  day,  and  in  the  same  court,  the  ap- 
pellant Albert  C.  Hardenbrook  also  recovered  a  judgment 
against  the  same  company  for  the  sum  of  $690.67  ;  that  on 
the  same  day,  and  in  the  same  court,  the  appellants  John 
Ebner,  Charles  Aldag,  Andrew  Cramer  and  August  Aldag, 
also  recovered  a  judgment  against  the  same  company  for  the 
sum  of  $160.30;  that  aftei-ward,  on  the  19th  day  of  No- 
vember, 1875,  the  said  Edward  Walbum  became  replevin 
bail,  on  the  order-book  of  said  court,  on  each  and  all  of  the 
said  judgments,  for  the  stay  of  execution  thereon  ;  that,  at 
the  time  the  said  Walbum  became  replevin  bail  on  said  judg- 
ments, he  was  of  unsound  mind,  and  wholly  unable,  incom- 
petent and  unfit  to  transact  business  of  any  kind — so  much 
so  that  he  did  not  realize  or  know  what  he  was  doing,  or 
what  kmd  of  an  obligation  would  be  im^^osed  oi^  him  by  so 
doing ;  that  afterward,  on  the  20th  day  of  April,  1876,  exe- 
cutions were  issued  on  each  and  all  of  said  judgments,  by 
the  clerk  of  said  court,  to  the  sheriff  of  Noble  county ;  that 

on  the  —  day  of ,  1876,  the  said  sheriff  levied  each  and 

all  of  said  executions  on  the  real  estate  of  said  Walburn, 
particulurly  described  in  the  complaint,  in  Noble  county,  In- 
diana ;  that  afterward,  under  and  by  virtue  of  said  execu- 
tions, the  said  sheriff  advertised  and  sold  the  said  real  es- 
tate, on  the  14th  day  of  July,  1876,  to  the  above  named 
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judgment  plaintiffs,  who  then  held  the  certificate  of  sdeh 
sale  from  said  sheriff.  The  appellants  Perrin  H.  Aldrich 
and  Nathan  Gray,  who  also  became  replevin  bail  on  each 
and  all  of  the  afoi*esaid  judgments,  were  made  defendants 
in  this  action,  that  they  might  set  up  their  claims,  if  any 
they  had,  in  the  pi-emises.  The  appellee  demanded  judg- 
ment, that  the  said  sheriff's  sale  of  said  Walburn's  real  es- 
tate to  the  above  named  judgment  plaintiffs  might  be  set 
aside,  and  in  all  things  declared  null  and  void,  and  that  the 
SAid  Walbum's  signatures  as  replevin  bail  on  each  of  the 
aforesaid  judgments,  on  the  order-book  of  said  court,  might 
be  declared  null,  void  and  of  no  effect,  and  the  said  Wal- 
bum  released  from  all  liability  as  such  replevin  bail,  and  for 
all  other  proper  relief. 

The  appellants  Aldrich  and  Gray  made  default,  but  the 
other  appellants  jointly  demurred  to  the  appellee's  com- 
plaint for  the  alleged  insufficiency  of  the  facts  therein  to 
constitute  a  cause  of  action.  This  demurrer  was  overruled 
by  the  court,  and  to  this  decision  the  said  appellants  ex- 
cepted. The  same  appellants  then  jointly  answered  in  two  par- 
agraphs, of  which  the  first  paragraph  was  a  general  denial, 
and  the  second  stated  affirmative  matters,  by  way  of  defence. 
The  appellee's  demurrer  for  the  want  of  facts  to  the  second 
paragraph  of  the  answer  was  sustained  by  the  court,  and  to 
this  ruling  the  appellants  excepted.  The  issues  joined  were 
tried  by  a  jury  and  a  verdict  was  returned  for  the  appellee, 
and  the  appellants'  motion  for  a  new  trial  having  been  over- 
ruled by  the  court,  and  their  exception  saved  to  this  ruling, 
the  court  rendered  judgment  on  the  verdict  for  the  appellee, 
as  prayed  for  in  his  complaint. 

The  appellants  have  here  assigned  as  eiTors  the  following 
•decisions  of  the  circuit  court : 

1.  In  overruling  their  demurrer  to  appellee's  complaint ; 

2.  In  sustaining  the  appellee's  demurrer  to  the  second 
paragraph  of  the  appellants'  answer ;  and. 
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8.     Ill  overruling  their  motion  for  a  new  trial. 

We  will  consider  and  decide  the  seveml  questions  arising* 
under  these  alleged  eiToi-s  in  the  order  of  their  assignment. 

1.  We  have  already  given  a  full  summary  of  the  facts 
alleged  in  appellee's  complaint,  and  it  is  unnecessary  for  us 
to  repeat  this  summary,  in  this  opinion.  The  original  com- 
plahit  in  this  cause  was  filed  by  and  in  the  name  of  Edward 
Walburn,  as  sole  plaintiff,  on  the  16th  day  of  April,  1877. 
In  that  complaint,  it  was  not  alleged  that  the  said  Walburn 
was,  at  that  time,  a  person  of  unsound  mind,  or  that  he  was 
then  under  guardianship  as  such  a  pei'son.  It  may  reasonably 
be  concluded,  therefore,  in  the  absence  of  any  averment  to  the- 
contraiy,  that  the  said  Walburn  had  not  been  found  and 
declared,  in  the  proper  proceeding  for  that  purpose  under 
the  statute,  to  be  a  pei*son  of  unsound  mind,  and  had  not, 
as  such  person,  been  placed  under  guardianship  by  the- 
proper  court,  until  after  the  commencement  of  this  suit  by- 
the  filing,  as  aforesaid,  of  his  oinginal  comi^laint.  Afterward^ 
on  the  5th  day  of  June,  1877,  being  the  second  judicial  day 
of  t^ie  June  tenii,  1877,  of  the  court  below,  the  record  shows- 
that  the  said  Walburn,  by  his  attorneys,  appeared  in  court 
and  made  proof  of  the  sei-vice  of  process  in  this  cause  on  the- 
defendants  Aldrich  and  Gray,  and  had  them  called  and 
drfaulted.  It  may  be  fairly  assumed,  therefore,  that  on  said 
5th  day  of  June,  1877,  the  said  Edward  Walburn  had  not 
been  found  to  be,  and  had  not  been  placed  under  guardian* 
ship  as,  a  person  of  unsound  mind.  On  the  12th  day  of 
June,  1877,  the  said  Walbuni's  complaint  in  this  cause  was 
amended,  **by  inserting  the  name  of  Martin  V.  B.  Sher- 
wood, guardian  of  said  Edward  Walbuni,  a  person  of 
unsound  mind,  as  plaintiff;"  and  it  is  ai)parent  fronj  the 
record  that  said  complaint  was  not  amended  in  any  other 
particular. 

It   was   not  alleged  by  the  appellee,  Sherwood,  in  said 
amended  complaint,  that  the  said  Edward  Walburn  had  been. 
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found,  declared  and  adjudged,  in  a  proper  proceeding  for 
that  purpose,  to  be  a  person  of  unsound  mind ;  nor  was  it 
alleged  even,  that  he,  the  said  Sherwood,  had  been  appointed 
by  the  proper  court,  and  had  qualified,  as  the  guardian  of  said 
Walbum.  These  facts  may  be  inferred,  it  is  true,  from  the 
title  of  the  cause  in  the  amended  complaint,  wherein  * 'Martin 
y.  B.  Sherwood,  guai-dian  of  Edward  Walbum,  a  person  of 
unsound  mind,"  complains  of  the  appellants  ;  but  such  facts 
ought  to  be  alleged  and  not  left  to  inference  merely,  m  such 
a  complaint  as  the  one  under  consideration.  As  against  the 
appellee,  Sherwood,  in  the  absence  of  any  averment  to  the 
contraiy,  it  may  be  fairly  infeiTed  from  the  record  of  this 
cause,  that  the  said  Edward  Walbum  was  not  found  to  be  a 
person  of  unsound  mind,  and  the  said  Sherwood  was  not 
appointed  guardian  of  said  Walbum,  until  after  the  5th  day 
of  June,  1877.  With  this  inference  in  mind,  it  seems  clear 
to  us  that  the  facts  alleged  in  the  amended  complaint  were 
not  sufficient  to  constitute  a  cause  of  action  in  the  appellee's 
favor  and  against  the  appellants. 

Indeed,  we  think  that  the  amended  complaint  is  founded 
upon  the  eiToneous  theory,  that  the  acts  of  Edward  Wal- 
bum, in  becoming  replevin  bail  on  the  several  judgments  de- 
scribed in  said  complaint,  were  absolutely  void,  and  not 
merely  voidable.  It  is  settled  by  the  decisions  of  this  court, 
that  the  acts  or  deeds  of  a  person  of  unsound  mind,  whose 
unsoundness  of  mind  has  not  been  judicially  ascertained,  and 
who  is  not  under  guardianship,  as  provided  in  the  statute  of 
this  State,  ^'defining  who  are  persons  of  unsound  mind,'" 
etc.,  approved  May  29th,  1852,  are  voidable  merely,  and 
not  absolutely  void,  and  are  subject  to  ratification  or  disaf- 
firmance upon  the  removal  of  the  disability.  2  R.  S.  1876, 
p.  598  ;  Crmise  v.  Holnian^  19  Ind.  30  ;  Musselman  v.  Cra- 
veiiSy  47  Ind.  1 ;  and  Freed  v.  Brown^  55  Ind.  310.  In  the 
case  at  bar,  it  was  not  alleged  that  Walbum' s  unsoundness 
of  mind  had  been  judicially  ascertained,  or  that  he  was  under 
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guardianship  at  or  before  the  time  he  became  replevin  bail 
On  the  aforesaid  judgments.  Indeed,  it  may  fairly  be  as- 
sumed,  we  think,  that  he  was  not  found  to  be  a  person  of  un- 
sound mind,  and,  as  such,  was  not  placed  under  guardianshij) 
until  after  the  5th  day  of  June,  1877,  or  more  than  eighteen 
months  after  he  became  such  replevin  bail. 

It  will  be  observed  that  the  allegation  in  the  complaint, 
that  the  said  Walbuni  was  of  unsound  mind  and  wholly  un- 
able, incompetent  and  unfit  to  transact  business  of  any  kind, 
was  limited  to  the  precise  time  when  he  became  replevin 
bail  on  the  several  judgments  described  in  said  complaint, 
to  wit,  to  the  19th  day  of  November,  1875.  It  was  not  al- 
leged that,  either  before  or  after  that  day,  he  had  been  or 
was  a  person  of  unsound  mind,  and  from  that  day  until  the 
12th  day  of  June,  1877,  when  the  appellee  filed  his  amended 
complaint  in  this  cause,  a  period  of  more  than  eighteen 
months,  it  did  not  appear,  nor  could  it  be  fairly  infen'ed, 
from  anything  stated  in  the  complaint,  that  the  said  Walbnm 
had  been  of  unsound  mind,  or  unable  or  incompetent  to 
transact  business  of  any  kind.  For  the  want  of  such  an  al- 
legation of  fact  as  the  one  last  referred  to,  it  seems  to  us 
that  the  appellee's  complaint  failed  to  state  sufficient  facts 
to  constitute  a  cause  of  action.  Under  the  allegations  of  the 
complaint,  the  contracts  of  Walbum  in  becoming  replevin 
bail,  as  alleged,  were  not  absolutely  void,  but  were  merely 
voidable.  Wraj/  v.  Chandlei^  64  Ind.  146.  These  con- 
tracts, as  we  have  seen,  wei'e  subject  to  ratification  or  disaf- 
firmance by  Walbum  upon  the  removal  of  his  disability.  It 
can  not  be  presumed  in  the  appellee's  favor,  in  the  absence 
of  any  allegation  to  that  effect,  either  that  the  alleged  disa- 
bility of  said  Walbuni  was  a  continuing  disability,  or  that, 
upon  its  removal,  he  had  not  ratified  in -any  way,  but  had 
disaffimied,  his  said  contracts  as  such  replevin  bail. 

We  are  of  the 'opinion,  therefore,  that  the  court  erred  in 
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overruling  the  appellants'  demurrer  to  the  appellee's  com- 
plaint. 

2.  In  the  second  paitigraph  of  their  answer,  the  appel- 
lants alleged,  in  substance,  that  the  said  Fleming,  Harden- 
brook  and  Ebner,  Aldag,  Cramer  and  Aldag,  on  the  19th 
day  of  October,  1875,  recovered  judgments  against  the-Lig- 
onier  Toy  Furniture  Company,  as  stated  in  appellee's  com- 
plaint; that  afterward,  on  the  25th  day  of  October,  1875, 
the  said  several  judgment  plaintiffs  sued  out  writs  of  exe- 
<;ution  on  their  said  several  judgments  and  delivered  the 
same  to  the  sheriff  of  Noble  county,  directing  him  to  levy 
the  same  upon  the  property  of  said  company  subject  to 
execution,  and  to  sell  such  property  in  satisfaction  of  said 
writs  and  judgments ;  that  afterward,  on  the  19th  day  of 
November,  1875,  the  said  Edward  Walbum,  with  the  de- 
fendants Aldrich  and  Gray,  by  their  i*ecognizauce  jointly 
entered  upon  the  judgment  docket  in  said  Noble  Circuit 
•Court,  became  replevin  bail  for  stay  of  execution  upon  said 
several  judgments  ;  that  thereupon  the  said  >vi'its  of  execu- 
tion were  returned  by  the  sheriff  of  said  county,  and  upon 
the  expiration  of  the  period  of  such  stay,  to  wit,  on  the  20th 
-day  of  April,  1876,  alias  writs  of  execution  were  issued 
upon  said  several  judgments,  against  the  said  Ligonier  Toy 
Furniture  Company  and  said  Walbuni,  Aldrich  and  Gray, 
as  replevin  bail  thereon,  as  provided  by  law,  and  delivered 
to  the  sheriff  of  said  county ;  that,  pursuant  to  said  writs, 
the  said  sheriff  on  the  —  day  of  April,  1876,  demanded  pay- 
ment* thereof  from  said  Ligonier  Toy  Furniture  Company, 
and  the  said  company  refusing  to  pay,  and  having  no  prop- 
erty subject  to  execution,  the  said  sheriff,  after  demand  of 
payment,  and  refusal  by  the  said  Aldrich  and  Gray,  and  said 
Walburn,  demanded  property  of  each  of  them,  and  finding  no 
property,  personal  or  real,  belonging  to  either  of  said  defend- 
ants Aldrich  or  Gray,  the  said  sheriff  thereupon,  on  the  1st 
day  of  May,   1876,  demanded   peraonal   property  of  said 
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Walburn,  under  said  writs ;  that  the  said  Walbuni  denied 
being  the  owner  of  any  personal  property,  but  directed  the 
said  sheriff  to  levy  the  said  executions  on  the  rcal  estate 
owned  by  him,  as  described  in  appellee's  complaint;  that 
thereupon  the  said  sheriff,  on  the  day  and  year  last  named, 
duly  levied  the  said  ^vrits  upon  the  said  real  estate  of  said 
Walburn,  and,  after  duly  advertising  the  sale  thereof,  after- 
ward, on  the  14th  day  of  July,  1876,  sold  the  said  real 
estate  under  said  writs,  and  with  the  proceeds  of  such  sale 
caused  the  said  several  judgments,  with  interest  and  costs,  • 
to  be  paid  and  satisfied ;  that,  at  the  date  of  the  issue  of  the 
fii-st  writs  of  execution,  the  said  Ligonier  Toy  Funiiture 
Company  was  possessed  of  assets  and  property  subject  to 
execution,  out  of  which  the  said  writs  could  have  been 
wholly,  or  in  great  part,  satisfied ;  that,  by  the  entiy  of  said 
recognizances  of  replevin  bail  by  the  said  Walburn  and  said 
Aldrich  and  Gray,  the  said  execution  plaintiffs  were  pre- 
vented from  obtaining  satisfaction  of  their  said  several  judg- 
ments to  the  extent  of  the  assets  and  i)roperty  of  said  Fur- 
niture Company,  as  they  othenvise  might  and  would  have 
done ;  that,  long  prior  to  the  expiration  of  the  stay  of  execu- 
tion on  the  said  several  judgments  as  aforesaid,  the  said  Toy 
Furniture  Company  disposed  of  all  its  pro^jerty  subject  to 
execution,  and  suffered  the  same  to  be  applied  to  the  pay- 
ment of  debts  and  claims  of  its  creditors,  other  tlian  the 
a})pellants,  its  said  judgment  creditoi's  ;  that,  at  the  time  the 
said  Walbuni  became  replevin  bail  as  aforesaid,  he^  was 
apparently  of  sound  mind,  and  not  known  to  the  appellants, 
or  the  officer  taking  said  replevin  bail,  to  be  othenvise,  and 
had  not  been  found  to  be  otherwise  by  any  prosier  i)roceed- 
ings  instituted  for  that  puipose.  Wherefore  the  appellants 
said  that  they  could  not  then,  by  reason  of  the  facts  afore- 
said, be  placed  in  statu  quo,  if  the  appellee  should  have  the 
relief  by  him  prayed  for,  and  that  they,  if  the  appellee 
should  obtain  judgment,  would  by  reason  thereof,  >vithout 
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any  fault  on  their  part,  be  subjected  to  great  injury,  and  dam- 
ages ;  'and  therefore  they  prayed  judgment. 

We  are  clearly  of  the  opinion  that  the  court  erred  in  sus- 
taining, as  it  did,  the  appellee's  demurrer  to  this  second  pam- 
gmph  of  the  appellants'  answer.  It  will  be  observed  that 
the  appellants  averred  in  this  paragiiiph,  as  facts,  the  very 
matters  which  we  have  heretofore  said,  in  discussing  the  suf- 
ficiency of  the  amended  complaint,  might  be  fairly  assumed 
to  be  true  as  against  the  appellee.  Thus,  it  was  alleged  by 
the  appellants,  in  the  second  paragraph  of  their  answer,  that 
at  the  time  the  said  Walbuni  became  replevin  bail  on  the 
said  several  judgments,  he  was  apparently  of  sound  mind^ 
and  not  known  to  the  appellants,  or  to  the  officer  taking  such 
replevin  bail,  to  be  othenvise,  and  had  not  been  found  to  be 
otherwise  in  any  proper  proceeding  instituted  for  that  pur- 
pose. Again,  the  appellants  alleged,  in  said  second  para- 
graph, that  when  the  sheriff  of  said  county,  by  virtue  of 
the  executions  issued  to  him  on  the  several  judgments  on 
which  the  said  Edward  Walbum  had  become  replevin  bail, 
demanded  of  him  peraonal  property  to  satisfy  said  writs,  he, 
the  said  Walbuni,  denied  his  ownership  of  any  such  prop- 
erty, and  directed  the  sheriff  to  levy  said  executions  upon 
his  real  estate,  described  in  the  appellee's  complaint. 

Under  the  statute  of  this  State,  the  acts  of  Walbuni  in 
signing  his  name  to  the  several  recognizances,  and  in  ac- 
knowledging himself  replevin  bail  for  the  payment  of  the 
said  several  judgments,  at  or  befoi-e  the  expiration  of  the 
time  allowed  by  law  for  the  stay  of  executions  thereon,  weve 
something:  more  than  mere  contracts  to  that  effect  on  his 
part.  In  section  427  of  the  practice  act  it  is  provided,  that 
•*Every  recognizance  of  bail  *  *  •  shall  have  the  ef- 
fect of  a  judgment  confessed,  from  the  date  thereof,  against 
the  peraon  and  property  of  the  bail.''  2  R.  S.  1876,  p.  203- 
Walbuni' s  recognizances  of  bail,  referred  to  in  appellee'^ 
complaint,  were  taken  by  the  clerk  **in  the  discharge  of  the 
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duties  of  his  office."  In  section  790  of  the  code  it  is  pro- 
vided that  no  such  recognizances  **shall  bcvoid  for  wftnt  of 
form  of  substance,  or  recital,  or  condition,  nor  the  principal 
or  surety  be  discharged  ;  but  the  principal  and  surety  shall 
be  bound  by  such  bond,  recognizance  or  wi'itten  undeitalc- 
ing,  to  the  full  extent  contemplated  by  the  law  requiring  the 
same,"  etc.  2  R.  S.  1876,  p.  311.  By  his  execution  of  the 
several  recognizances  of  bail,  if  the  facts  stated  in  the  sec- 
ond paragraph  of  the  answer  were  true,  and  the  appellee's 
•demun-er  thereto  admitted  their  truth ,Walburn  thereby  con- 
fessed judgments  in  favor  of  the  several  judgment  plaintiffs 
for  the  amounts  of  their  respective  judgments,  and  from  the 
date  of  his  recognizances  he  and  his  property  were  bound 
thereby  to  the  full  extent  contemplated  by  the  statute  under 
^vhich  the  same  were  executed. 

It  is  cei-tain,  therefore,  that  neither  Walburn  nor  the  ap- 
pellee, as  his  guardian,  could  lawfully  obtain  the  relief 
:sought  for  in  this  action  until  it  had  been  sho\vn,  by  the 
facts  alleged  in  the  complaint,  that  the  several  judgments 
•confessed  by  Walbum,  by  and  under  his  recognizances  of 
bail,  were  absolutely  void  at  law.  This  the  complaint 
wholly  failed  to  show,  as  we  have  seen,  and,  therefore,  it 
follows,  as  it  seems  to  us,  that  the  appellee's  demuner  to 
the  second  paragraph  of  the  answer  should  have  been  car- 
ried back  and  sustained  by  the  court,  not  to  said  pai'agraph 
of  answer,  but  to  his  own  complaint. 

The  conclusions  we  have  reached  in  regaixl  to  the  insuffir 
ciency  of  the  complaint,  and  the  sufficiency  of  the  second 
paragraph  of  the  answer,  render  it  wholly  unnecessary  for 
us  now  to  consider  and  decide  any  of  the  questions  arising 
under  the  alleged  error  of  the  court  in  overruling  the  appel- 
lants' motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  i*emanded,  with  instructions  to  sustain  the  demurrer 
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to  the  complaint,  and  for  further  proceedings  in  accordance 

with  this  opinion. 

Opinion  (tied  at  May  term,  ISSO. 

Petition  for  a  rclicaring  ovorruicci  at  November  term.  1880. 
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Davis  et  al.  v.  Newcomb,  Assignee,  et  al. 

Sheriff's  Sale.—  Title  of  Purchaser,— HeclenipUon.—'nie  title  of  a  pur- 
ctiaser  of  real  estate  sold  at  a  slieriff' s  sale,wlien  perfected,  I'elates  baclc 
to  the  date  of  such  sale,  and  such  purchaser  !ias  a  right  of  action  to  re- 
cover tiie  rents  and  profits  for  the  year  after  such  sale,  if  the  property 
be  not  redeemed. 

Assignment  for  Benefit  of  Creditors.— i?€n/«  ami  Profits  of  Beat 
Estate  of  Assigtior  Sold  on  Execution  in  Hands  of  Assignee. — Purchaser 
Entitled  Thereto.— The  owner  of  real  estate  sold  on  execution  made  an 
assigni)ient  of  his  property,  under  the  statute,  for  the  benefit  of  his  cred- 
itors, and  tin-ned  the  possession  of  such  real  estate  over  to  his  assignee, 
wlio  collected  the  rents  therefor  duting  the  year  allowed  for  redemp- 
tion. The  owner  thereof  being  insolvent,  and  such  real  estate  not  hav- 
ing been  redeemed,  suit  was  brought  by  the  purchaser  to  recover  the 
funds  from  the  rental  of  such  property  in  the  hands  of  the  assignee. 

Meldf  that  such  rent  money  must  be  regarded  as  being  tlie  proceeds  of 
lands  which  belongeil  to  the  purchaser  at  the  time  they  accrued,  and 
which  he  could  recover  in  the  liands  of  tiie  assignee.   * 

Held,  also,  that  an  assignment  for  tiie  l)eneflt  of  creditors,  under  the  stat- 
ute, should  not  be  deemed  to  create  any  right  in  the  assignee,  or  the 
creditors  for  whom  he  is  tnistee,which  can  exclude  the  equitable  claims 
of  others  In  their  origin  antedating  the  assignment. 

From  the  Marion  Circuit  Court. 

S.  Claypool  andW^.  A.  Ketcham^  for  appellants. 
H.  Dailey^  W.  ^.  Pickenll  and  A.  C,  Downey^  for  ap- 
pellees. 

Woods,  J. — Benjamin  F.  Riley  made  an  assignment  of 
his  property,  for  the  benefit  of  his  creditors,  to  Horatio  C^ 

Newcomb. 


78    413 
148      da 


414  SUPREME  COURT  OF  INDIANA, 

Davis  et  aL  v.  Ncwconib.  Assignee,  el  <tl. 

The  appellants  filed,  in  the  couit  below,  a  petition,  the 
raaterial  averments  of  which  are  as  follows : 

/?i  re  Assignment  of  Benjamin  F.  Riley:  To  the  Hon. 
Joshua  G.  Adams,  Judge,  etc. :  Your  petitioners,  who  ai-e 
partnei-s  under  the  finn  name  of  The  Indiana  Banking  Com- 
pany, respectfully  show,  by  way  of  petition  and  complaint 
against  Horatio  C.  Newcomb,  who  is  the  trustee  of  said  Ri- 
ley under  the  assignment  herein,  that  heretofore,  to  wit,  on 
the  6th  day  of  September,  1876,  in  the  Marion  Superior 
Court,  these  petitioners,  by  the  consideration  of  said  court, 
duly  recovered  a  judgment  against  said  Riley  for  the  sum  of 
three  thousand,  eight  hundred  and  forty-seven  and  jVff  dol- 
lars and  costs,  collectible  wthout  relief  from  valuation  or 
appraisement  laws  ;  that  they  caused  execution  to  be  issued 
on  said  judgment,  and  levied  on  real  estate  of  the  said  Ri- 
ley, and  upon  sale  duly  made,  on  the  14th  day  of  April, 
1877,  purchased  said  real  estate  at  sheriff's  sale  and  re- 
ceived the  sheriff's  certificate  of  the  sale,  and  upon  the  ex- 
piration of  the  year  of  i-edemption,  no  redemption  having 
been  made,  received  a  sheriff's  deed  for  the  lands  so  pur- 
chased (a  particular  description  of  the  real  estate  is  given 
in  the  petition)  ;  and  it  is  further  shown  that,  at  the  time  of 
said  levy  and  sale,  said  Riley  was  the  owner  of  the  legal  ti- 
tle of  said  ptemises  and  did  not,  at  any  time,  for  value,  al- 
ienate the  same,  or  any  part  thereof,  but  after  said  sale  and 
the  deliveiy  of  the  certificate  thereof,  to  wit,  on  May  16th, 
1877,  said  Riley,  being  in  emban-assed  circumstances  and  in- 
solvent, executed  an  assignment  of  all  his  assets,  real  and 
personal,  including  the  equity  of  redemption  in. said  real  es- 
tate, to  said  Newcomb,  in  accordance  with  the  statutes  of 
Indiana  in  such  cases  made  and  provided ;  that  Newcomb 
paid  no  consideration  for  said  assignment,  but  received  the 
same  solely  as  the  trustee  under  the  law,  and,  as  such  as- 
signee, did  enter  upon  and  take  possession  of  said  real  es- 
tate, and  retained  such  possession  until  the  end  of  the  year 
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of  redemption,  and  did  collect  and  receive  the  rents  and  in- 
<*oine  of  such  property  during  that  time,  and  has  the  same 
in  his  possession,  to  the  amount  of  $1,800.00. 

That  said  Riley  was  and  is  wholly  insolvent,  and  a  judg- 
ment against  him  would  be  valueless ;  that  said  Newcomh, 
in  equity  and  good  conscience,  ought  to  account  to  the  peti- 
tioners for  the  rents  so  received  by  him,  pendhig  the  said 
year  of  redemption,  less  the  reasonable  expense  of  their  col- 
lection, and  an  order  to  that  eifect  is  prayed.  Signed  by  attor- 
neys. 

To  this  petition  said  Newcomb,  as  assignee,  filed  a  demur- 
a-er,  which  the  court  sustained,  and  the  exception  to  this  rul- 
ing presents  the  question  which  we  are  called  on  to  decide. 

The  counsel  for  appellees  contend  that  the  question  is  set- 
tled in  principle  by  the  decisions  of  this  court,  and  cite 
Clements  v.  Rohhison^  54  Ind.  599 ;  Poioell  v.  DeHarty  55 
Ind.  94 ;  Wilson  v.  Poxoers^  66  Ind.  75 ;  Graves  v.  Kenty 
67  Ind.  38. 

It  may  be  obsei-ved  that,  in  each  of  the.  cases  named  the 
effort  of  the  plaintiff  was  to  obtain  a  personal  judgment  for 
the  amount  of  the  rents  and  profits  accrued  during  the  year 
of  redemption,  against  some  person  other  than  the  judgment 
■debtor  whose  interest  in  the  land  had  been  sold,  and  it  was 
held  that  the  action  so  brought  upon  the  facts  disclosed 
would  not  lie.  In  none  of  the  cases  cited,  and  in  no  case 
decided,  has  there  been  an  effort  by  the  purchaser,  from  whom 
there  has  been  no  redemption,  to  seize  upon  and  appropriate 
the  rents  and  issues  themselves  of  the  property.  But  such 
is  the  effort  in  this  case,  and  the  question  is,  whether,  upon 
the  facts  averred,  the  court  should  have  awarded  the  relief 
prayed. 

It  is  not  claimed,  as  we  understand,  by  appellants,  that 
they  had  acquired  any  lien,  either  legal  or  equitable,  which, 
as  such,  could  be  fastened  upon  the  fund  so  averred  to  be  in 
the  hands  of  the  assignee,  but  it  is  claimed  that  on  the  facts 
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aven-ed  the  couii:^  in  the  exercise  of  its  equitable  powers^ 
could  and  ought  to  have  ordered  the  fund  turned  over  to  the 
plaintiffs,  in  preference  to  any  claims  of  general  creditors. 

It  is  shown  that  the  judgment  debtor,  Riley,  was  and  has 
remained  insolvent,  and  that  any  effort  to  enforce  a  personal 
remedy  against  him  must  have  been  fruitless ;  that,  in  fact,, 
he  did  not  exercise  his  statutory  right  of  remaining  in  pos- 
session of  the  property  during  the  year  of  redemption,  nor 
transfer  that  right  to  another  for  his  own  benefit,  but  turned 
the  possession  over  to  his  assignee,  who  collected  and  has  in 
his  possession  the  funds  arising  from  the  rents  and  issues  of 
the  unredeemed  property  during  the  year  allowed  for  redemi>- 
tion ;  and  these  are  the  facts  which,  it  is  insisted,  call  for 
the  equitable  interference  of  the  court. 

In  the  case  of  Gale  v.  Parks^  58  Ind.  117,  it  is  decided 
that  the  purchaser  of  land  at  sheriff's  sale  upon  execution 
has  a  common  law,  as  well  as  statutory,  right  of  action  to  re- 
cover the  value  of  the  rents  and  profits  for  the  year  after 
the  sale,  if  the  property  be  not  redeemed.  Speaking  of  the 
last  clause  of  sec.  2  of  the  redemption  act  of  June  4th,  1861,. 
which  enacts  that  the  judgment  debtor  shall  be  liable  to  the 
purchaser  of  the  premises  for  their  reasonable  rents  and 
profits,  if  not  redeemed,  the  court  says :  *<It  does  not  create 
or  gi-ant  a  new  right.  An  action  to  recover  rent  for  use  and 
occupation  would  lie  «it  common  law ;  besides,  we  have 
another  statute  still  more  liberal  than  the  clause  we  are  con- 
sidering, in  the  act  of  1861,  namely:  'The  occupant,  with- 
out special  contract,  of  any  lands,  shall  be  liable  for  the  rent, 
to  any  pei^son  entitled  thereto.'  2  R.  S.  1876,  p.  342,  sec. 
14.  After  the  year  expired,  and  the  purchaser  under  the 
decree  of  foreclosure  had  received  the  sheriff's  deed,  his 
title  related  back  to  the  time  of  the  sale  ;  and  we  think  he  is, 
and  would  have  been  without  the  first  clause  in  the  act  of 
1861,  entitled  to  recover  for  rent  during  that  period.'" 
See  also  Hollenhack  v.  Blackmorey  70  Ind.  234. 


NOVEMBER  TERM,  1880,  417 

Davis  et  aU  v.  Newcomb,  Assignee,  et  ah 

We  adhere  to  the  doctrine  so  declared ;  and,  it  being  settled 
that  the  title  related  back  to  the  date  of  the  sale,  it  is  a  nec- 
essary corollary  that  the  money  in  dispute  is  and  must  be 
regarded  as  being  the  proceeds  of  lands  which  belonged  to 
the  appellants  at  the  time  they  accrued.  This,  in  connec- 
tion with  the  facts  stated,  constitutes  a  substantial  ground  on 
which  the  appellants  may  equitably  base  their  claim  for  the 
relief  prayed  for. 

It  must  be  conceded,  to  be  sure,  under  the  cases  cited  by 
appellee,  that,  until  the  end  of  the  year,  Riley  had  the  right 
of  possession,  and  as  a  necessary  consequence,  perhaps,  the 
right  of  disposition,  during  the  year,  of  the  rents  and  issues 
of  the  premises  for  his  own  benefit ;  and,  notwithstanding 
his  insolvency  (which  alone  perhaps  would  be  as  good  cause 
for  favoring  one  creditor  as  another),  he  could  not  have 
been  restrained,  it  may  be,  from  collecting  and  appropriat- 
ing the  rents  to  his  own  use.  He  might  have  sold  and  trans- 
feiTed  the  possession,  or  the  rents  of  the  property,  to  a 
good-faith  purchaser,  as  was  done  in  the  case  of  Wilson  v. 
Poioersy  9upray  and,  if  he  had  done  so,  have  left  the  ap- 
pellants without  a  remedy.  But  he  made  no  such  appropri- 
ation or  disposition  of  the  rents  or  possession  as  suggested. 
The  assignment  made  to  Newcomb  rests  upon  a  sufficient 
consideration  to  uphold  it  for  the  purposes  intended  by  the 
statute  under  which  it  was  made ;  but  it  rests  on  no  new 
consideration,  created  or  passed  in  connection  with  its  execu- 
tion. A  mortgagee  who  takes  a  mortgage  to  secure  a  pre- 
existing debt,  it  is  now  held,  is  not  a  good-faith  purchaser,  in 
the  sense  of  that  phrase  as  used  in  the  law.  Gilchnst  v.  Goughy 
63  Ind.  576.  And  by  analogy  an  assignment  for  the  benefit  of 
creditors,  under  the  statute,  should  not  be  deemed  to  create 
any  right  in  th«  assignee,  or  in  the  creditors  for  whom  he  is 
a  trustee,  which  can  exclude  the  equitable  claims  of  others 
which,  iir  their  origin  at  least,  antedated  the  assignment.  On 
this  point  see  Story's  Equity,  sections  1228  and  1229. 
Vol.  72.-27 
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The  case  of  Riggs  v.  Whitney,  15  Abb.  Pr.  388,  justifies 
the  practice  that  was  pursued  by  the  petitioners  in  this  case, 
and  upon  its  merits  is  quite  analogous  and  strongly  suppoits 
the  conclusion  which  we  have  reached. 

We  hold  that  the  court  erred  in  sustaining  the  demurrer 
to  the  petition. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
.instructions  to  overrule  the  demuiTer. 
Petition  for  a  rehearing  overruled. 


Ir. 
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134  AM  Leary  v.  Ebert  et  al. 

Supreme  Court. — Potoer  to  Beverse  Judgment  for  Error  in  OrcmUng 
New  TVtoZ.— The  Supreme  Court  has  the  power  to  i-everse  a  judgment 
ol  the  trial  court  for  error  committed  iu  granting  a  new  trial,  but  it 
should  never  be  exercised  unless  the  record  clearly  shows  Uiat  the  ac- 
tion of  the  coui-t,  in  granting  such  new  trial,  has  i*e8ulted  in  manifest 
injustice  to  the  complaining  party. 

Saue.^  Weight  of  JSvidence.^Tlie  Supreme  Court  will  not  disturb  a  ver- 
dict on  tiie  mere  weight  of  the  evidence. 

SAME.-r-J5rf€/.— WBi»«r.— Prtic<ic«.--Questions  not  discussed  in  the  brief 
of  counsel  ai*e  regarded  as  waived  in  the  Supreme  Court. 

Practice.— iVcw  Trial.—Suprenie  Coitr^.— The  Supreme  Com-t  will  not 
consider  any  alleged  error  of  law,  occurring  at  the  trial,  nor  decide  any 
question  thereby  presented,  unless  it  appears  that  such  supposed  error 
was  assigned  as  a  cause  in  the  motion  for  a  new  trial. 

Fix)m  the  Hendricks  Circuit  Court. 

F,  O.  Hogate  and  R.  B.  Blake,  for  appellant. 
A.  Z.  Roache  and  U.  H.  Lammej  for  appellees. 

HowK,  J. — ^This  suit  was  commenced  by  the  appellees 
against  the  appellant,  in  the  Marion  Superior  Court,  to 
recover  an  amount  alleged  to  be  due  them  in  the  erection  of 
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A  house  on  a  certain  lot,  in  the  city  of  Indianapolis,  and  to  ^ 
-enforce  a  mechanic's  lien  thereon.  The  venue  of  the  cause 
having  been  changed  to  the  Hendricks  Circuit  Court,  it  was 
there  tried  by  a  jury,  and  a  verdict  was  returned  for  the 
defendant  below,  the  appellant  in  this  court.  On  the  appel- 
lees' motion  this  verdict  was  set  aside,  and  a  new  trial 
was  giTinted,  to  which  decision  of  the  court  the  appellant 
excepted. 

Afterward,  the  cause  was  again  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  the  appellees,  assessing  their  damages 
in  the  sum  of  twelve  hundred  and  fifty  dollars ;  and  the 
<50urt  rendered  judgment  on  the  verdict  for  the  appellees, 
and  for  the  enforcement  of  their  lien,  as  mechanics,  on  the 
appellant's  property.  The  appellant's  motion  for  a  new 
trial  having  been  overruled,  and  his  exception  duly  saved  to 
this  ruling,  he  appealed  from  the  judgment  rendered  to  this 
court. 

In  this  court  the  appellant  has  assigned  as  errors  the  fol- 
lowing decisions  of  the  circuit  court  ; 

1.  In  granting  the  appellees  a  new  trial  at  its  March 
term,  1878 ;  and, 

2.  In  overruling  the  appellant's  motion  for  a  new  trial, 
at  its  June  term,  1878. 

The  appellant's  counsel  very  earnestly  insist  that  the 
circuit  court  erred  in  granting  the  appellees  a  new  trial  of 
this  cause,  at  the  March  term,  1878,  of  the  court,  and  they 
ask  us  to  reverse  the  judgment  below  on  account  of  that 
error.  This  court  has  the  power,  no  doubt,  to  reverse  a 
judgment  of  the  trial  court  for  an  error  committed  in  grant- 
ing a  new  trial ;  but  the  power  is  one  which,  we  think,  should 
never  be  exercised  unless  the  rccoixi  clearly  shows  that  the 
action  of  the  court,  in  granting  a  new  trial,  has  resulted  in 
manifest  injustice  to  the  complaining  party.  In  the  case  of 
Powell  V.  Grrimesj  8  Ind.  252,  the  court  said :  *'This  court 
ivould  very  reluctantly  set  aside  the  granting  of  a  new  triaL 
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•  Perhaps  a  case  might  occur  in  which  it  would  do  it ;  but 
*where  the  court  below  conducting  the  trial,  is  not  satisfied 
with  its  fairness,  we  should  be  slow  to  differ  with  it.'*  In 
Nagle  v.  Hornberger^  6  Ind.  69,  this  court  quoted,  with 
approval,  this  statement  of  the  law,  applicable  to  the  point 
under  consideration :  «*  'That  the  gi^anting  of  a  new  trial  by 
the  circuit  court  is  a  question  of  sound  discretion,  which  will 
not  be  disturbed  in  an  appellate  court,  unless  a  flagrant  case 
of  injustice  is  made  to  appear.'  Powei*8  v.  Bridges,  1 
Greene,  235."  See,  also,  Leppar  v.  Endertoriy  9  Ind.  353  ; 
Cronk  v.  (7ofe,  10  Ind.  485,  and  Hust  v.  Conn,  12  Ind.  257. 
In  the  case  at  bar,  we  can  not  say  from  the  record  befoi'e  us 
that  the  action  of  the  court,  in  granting  the  appellees  a  new 
trial,  worked  any  injustice  to  the  appellant ;  and  therefore 
we  must  decline  to  reverse  the  judgment  below,  on  account 
of  the  first  alleged  eiTor  : 

The  causes  for  a  new  trial  assigned  by  the  appellant  in 
his  motion  therefor,  at  the  June  term,  1878,  of  the  court,, 
were  as  follows : 

**lst.  Because  the  verdict  of  the  jury  is  contrary  to  law, 
and  is  not  sustained  by  sufficient -evidence. 

"2d.  Because  of  error  of  law  occumng  at  the  trial  of 
said  cause,  in  this,  to  wit :  that  the  court  allowed  the  plain- 
tiffs to  give  a  copy  of  the  contract  sued  on  in  evidence, 
without  showing  a  sufficient  legal  excuse  for  not  offering  the 
original  contract,  which  copy  was  given  in  evidence  over  the 
objection  of  the  defendant." 

The  appellant's  counsel  concede,  in  argument,  that  the 
evidence  in  the  record  would  as  well  support  a  verdict  in 
favor  of  the  appellees,  as  in  favor  of  the  appellant.  In  such 
a  case,  this  court  has  often  decided  that  it  would  not  disturb 
the  verdict,  on  the  weight  of  the  evidence. 

The  second  cause  assigned  for  a  new  trial  is  not  even 
alluded  to  by  the  appellant's  counsel  in  their  brief  of  this 
case.     Under  the  settled  practice  of  this  court,  the  questions 
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presented  by  ibis  supposed  cause  for  a  new  trial  must  be 
regarded  as  waived.  The  appellant's  counsel  have  elabo- 
rately discussed  in  argument  an  alleged  error  of  law,  occun-ing 
si  the  trial,  in  the  itdmission  in  evidence  of  a  certified  copy 
of  the  appellees'  notice  of  their  intention  to  hold  a  lien,  filed 
and  recorded  in  the  recorder's  office  of  Marion  county.  The 
record  shows,  that  the  appellant  objected  and  excepted  to 
the  admission  in  evidence  of  the  certified  copy  of  the  notice 
of  lien ;  but  he  failed  to  iissign  this  supposed  en*or  of  law, 
occiimng  at  the  trial,  as  a  cause  for  a  new  trial,  in  his 
motion  therefor  addressed  to  the  circuit  court.  There  is  no 
rule  of  practice  in  this  court  better  settled  or  on  a  firmer 
foundation,  as  it  ^eems  to  us,  than  this,  that  this  court  will 
not  consider  any  alleged  eiTor  of  law,  occurring  at  the  trial, 
nor  decide  any  question  thei*eby  presented,  unless  it  appears 
that  such  supposed  error  of  law  was  assigned  as  a  cause  for 
A  new  trial,  in  a  motion  therefor  addressed  to  the  trial  court. 
The  appellant's  motion  for  a  new  trial  was  correctly  over- 
ruled. We  find  no  error  in  the  record  which  would  author- 
ize a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  at  the  appellant's  costs,  with 
ten  per  centum  damages. 
Petitioii  for  a  rehearing  overruled. 
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1 154    112 

Criminal  Law.— 06««nicti>ifir  Highway. -Jurisdiction  of  Justices  c/  the 
/Voce.— Under  section  9,  2  R.  S.  1876.  p.  668,  justices  of  the  peace  have 
jurisdiction  to  try  offences  ior  obstructing  a  highway,  and  adjudging 
tlie  punisiiment  therefor^  provided  by  section  66,  2  R.  S.  1876,  p.  479. 

^AUE.— iStoltite  Coiuflnced.— Under  said  section  ^^  a  justice  of  the  peace 
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has  jarisdiction  to  try  cases  where  fibe  with  discretion  to  imprison,  or 
wliere  fine  or  imprisonment,' hut  not  hoth,  may  l>e  adjudged  as  punish- 
ment therein. 

Same.— Title  to  lieal  ^«to««.— The' jurisdiction  of  a  justice  in  a  criminal 
case  is  not  ousted  by  tlie  fact  tliat  the  title  to  real  estate  may  incident- 
ally come  in  issue. 

SJLUE.SubsUlution  of  Copy  for  Lost  42^<IaoJ/.— Where  an  affidavit,  upon 
wliich  a  defendant  was  tried  before  a  justice  was  lost,  its  place  may  he 
supplied  on  appeal  to  the  circuit  court,  by  the  substitution  of  a  new 
afiidavit  shown  to  be  an  exact  copy  of  the  original,  and  sworn  to  by 
the  same  pei-son. 

From  the  Washington  Circuit  Court. 

D.  M,  Alspaugh  and  J,  C,  Laiolei^j  for  appellant. 

8.  B.  Voyles,  H.  Mor^ns^  £>,  P.  Baldwin^  Attoniey 
General,  F.  L.  Prowy  Prosecuting  Attorney,  and  W.  W. 
TfioriUonj  for  the  State. 

WoRDEN,  J. — ^The  appellant  was  prosecuted  befoi-e  a  jus- 
tice of  the  peace  for  obstructing  a  highway,  by  erecting 
fences  across  it.  He  appealed  from  the  judgment  of  the 
justice  to  the  court  below,  where  he  was  tried,  found  guilty 
and  fined. 

Two  questions  are  presented  by  the  record :  First,  had 
the  justice  jurisdiction  of  the  oifence?  It  is  claimed  by  the 
api)ellant  that  he  had  not.  Thie  penalty  for  obstructing  a 
highway  is  a  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisonment not  exceeding  three  months.  2  R*  S.  18761,  p. 
479,  sec.  66.  It  would  seem,  from  the  statute,  that  fine 
and  imprisonment  can  not  be  combined  as  a  punishment 
for  the  offence,  but  that  one  or  the  other  method  of  pun- 
ishment must  be  exclusively  adopted. 
•  The  3d  section  of  the  act  prescribing  the  powere  and 
duties  of  justices  of  the  peace  in  State  prosecutions  (2  R.  S, 
1876,  p.  668)  provides  that  "Justices  shall  have  exclusive 
original  jurisdiction  in  all  cases  where  the  fine  assessed  can 
not  exceed  three  dollars,  and  concurrent  jurisdiction  with  the 
court  of  common  pleas  to  try  and  detennine  all  cases  pun- 
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Ishable  by  fine  only,  or  by  fine  with  discretion  to  imprison, 
and  jurisdiction  to  make  examinations  in  all  other  cases,  and 
in  trials  before  justices  fines  to  the  extent  of  twenty-five 
dollars  may  be  assessed ;  but  they  shall  have  no  power  to 
adjudge  imprisonment  as  a  part  of  their  sentence,  except  as 
in  this  act  specially  provided." 

It  seems  to  us  to  be  clear  that  the  section  above  quoted,, 
confers  jurisdiction  upon  justices  in  such  case  as  the  pres- 
ent. The  language  is,  <*and  concun-ent  jurisdiction  *  * 
*  *  to  try  and  detennine  all  cases  punishable  by  fine 
only,  or  by  fine  with  disci-etion  to  imprison:"  The  words, 
**or  by  fine  with  discretion  to  imprison,' '  import  clearly 
enough,  that,  where  fine  and  imprisonment  may  constitute 
the  punishment,  justices  have  concurrent  jurisdiction,  though 
they  may  not  have  power  to  inflict  the  imprisonment.  But 
the  words  are  not  necessarily  limited  to  such  case.  They 
are  broad  enough  to  cover  a  case  like  the  present,  where  a 
fine  may  be  inflicted,  or,  in  the  place  of  ft,  imprisonment 
may  be  resorted  to,  as  the  circumstances  may  seem  to  re- 
quire. 

In  respect  to  the  jurisdiction  of  justices,  there  is  no  rea- 
son for  any  discrimination  between  cases  where  the  punish- 
ment may  be  fine  and  imprisonment  and  those  where  it  is 
fine  or  imprisonment.  In  either  case,  if  they  deem  the  pun- 
ishment they  are  authorized  to  assess  inadequate  to  the  of- 
fence, they  must  commit  or  recognize  the  prisoner  to  appear 
before  a  court  competent  to  inflict  adequate  punishment. 
Section  7  of  the  act  above  mentioned. 

Again,  it  is  urged  that,  as  a  general  denial  was  filed  to  the 
afiBdavit,  the  title  to  real  estate  was  put  in  issue,  which  ousted 
the  jurisdiction  of  the  justice.  The  evidence  is  not  in  the 
record,  and  we  can  not  say  that  the  title  to  real  estate  was 
in  issue  on  the  trial.  Besides,  we  are  of  opinion  that  the 
jurisdiction  of  a  justice  in  a  criminal  case  is  not  ousted  by 
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the  fact  that  the  title  to  real  estate  may  incidentally  oome 
in  issue  in  such  case. 

The  second  question  grows  out  of  the  following  facts: 
The  original  affidavit,  on  which  the  proceedings  were  had  be- 
fore the  justice,  was  duly  filed  in  the  office  of  the  cleric  of 
the  court  below,  but  during  the  progress  of  the  cause  in . 
that  court  it  became  lost,  and  by  proper  search  could  not  be 
found.  Before  the  trial  of  the  cause  in  the  court  below,  the 
court  permitted  the  State  to  substitute  a  new  affidavit  in  place 
of  the  lost  one,  shown  to  be  an  exact  copy  of  the  original, 
and  sworn  to  by  the  same  person ;  and  on  the  substituted 
affidavit  the  defendant  was  put  upon  trial.  There  seems  to 
have  been  no  trouble  in  procuring  an  exact  copy  of  the  orig- 
inal affidavit,  as  the  justice  had  copied  it  upon  his  docket, 
and  sent  it  up  in  his  transcript. 

We  think  the  court  committed  no  eiTor  in  permitting  the 
substitution  to  be  made,  and  putting  the  appellant  upon  trial 
upon  the  substituted  affidavit.  1  Bish.  Crim.  Proced.,  sec- 
tions 1213  and  1214. 

The  judgment  below  is  affirmed,  with  costs. 

On  petition  foe  a  rehearino. 

WoBDEN,  J. — ^In  this  case  an  earnest  petition  for  a  rehear- 
ing has  been  filed,  claiming  that  in  the  original  opinion  the 
court  erred  in  holding  that  the  justice  of  the  peace  had 
jurisdiction  over  the  offence  of  obstructing  the  highway.  It 
is  insisted  that  because  the  offence  can  not  be  punished  by 
fine  and  imprisonment,  but  must  be  punished  by  one  or  the 
other  of  those  methods,  the  justice  had  no  jurisdiction. 
The  statute,  quoted  in  the  original  opinion,  gives  the  justice 
concurrent  jurisdiction  <^to  try  and  determine  all  cases  pun- 
ishable by  fine  only,  or  by  fine  with  discretion  to  imprison." 
The  subsequent  part  of  the  section  provides  that  justices 
< 'shall  have  no  power  to  adjudge  imprisonment  as  a  part  of 
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their  sentence,  except  as  in  this  act  specially  provided;*' 
and  we  find  no  provision  in  the  act  authorizing  justices  to 
adjudge  such  imprisonment. 

The  provision  above  quoted  can  not,  therefore,  be  con- 
strued to  give  justices  jurisdiction  in  any  case  where  both 
Jine  and  imprisonment  must  be  adjudged  as  punishment,  if 
there  are  any  such  cases.  But  the  language  of  the  provision 
is  broad  enough  to  cover  cases  vrhere  fine  and  imprisonment 
mar/  be  adjudged  as  punishment,  but  where  both  need  not 
necessarily  be  resorted  to,  because  in  such  case  thei*e  is  a  dis* 
cretion  whether  imprisonment  should  be  adjudged  or  not. 

The  language  is  also  broad  enough  to  cover  cases  where 
fine  or  imprisonment,  but  not  both,  may  be  adjudged  as 
punishment,  because  in  such  case  there  is  a  d^cretion  to 
forego  imprisonment,  and  punish  by  fine.  In  such  case  the 
offence  is  punishable  by  fine,  with  discretion  to  substitute 
imprisonment  for  the  fine. 

Upon  the  point  of  substituting  the  lost  affidavit,  the  appel- 
lant has  cited  the  cases  of  Reddington  v.  Hamilton^  8  Blackf . 
62 ;  and  Purviance  v.  Drover ,  20  Ind.  238.  Neither  of  these 
cases  decides  that  lost  papers,  necessary  to  be  before  the 
court,  can  not  be  supplied. 

The  petition  for  a  rehearing  is  overruled. 


Xo.  7476. 

Richardson  et  al.  v.  Sntder  et  al. 

Plbadino.— JfiMt  Show  TiOe.^BUlo/Exchange.'-PromUsaryNote.-^The 
complaint  upon  a  bill  of  exchange  or  promissory  note  most  show  a 
right  in  the  plaintiff  to  maintain  an  action  thereon. 

SAHE.'-InsufficieiU  Allegation  of  Tiae.-^'Where  the  complaint  in  an  action 
upon  a  bin  of  exchange  shows  that  the  drawer  thereof  is  deceased,  the 
allegation  in  such  complaint,  that  the  plaintiffs  *'are  his  successors  in 
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and  to  his  business,  and  as  such  are  the  legal  and  bona  fide  holders  cA 
the  bill  of  exchange,-'  is  an  insufficient  averment  of  title. 

Same.— i5pcc</fc  Statemem  Governs.^A  specific  statement  of  title  is  the 
one  which  must  govern. 

Bills  of  Exchange.— Oio?icr«Aip  of, — By  merely  becoming  the  succes- 
sor in  business  of  another,  one  does  not  become  the  owner  of  bills  ol 
exchange  of  which  the  other  died  possessed.  « 

Partnership.— JV6«fc€  of  Dissolution.—To  %ohom  Due.—The  rule,  that 
notice  of  the  dissolution  of  a  partnership  must  be  given  to  those  ^^ith 
whom  a  firm  has  previously  dealt,  does  not  i-equire  actual  notice  there- 
of to  be  given  to  those  with  whom  the  firm  has  never  dealt,  although 
such  persons  may  have  acquired  a  knowledge  of  the  membei-s  of  such 
partnership,  as  the  clerks  or  salesmen  of  one  with  whom  the  Ann  did 
have  dealings. 

Same.— Nor  does  such  i-ule  require  notice  to  be  given  to  those  who  as 
agents  represent  the  person  with  whom  the  firm  deals,  but  only  that  it 
be  given  to  the  principal. 

From  the  Cass  Circuit  Court. 

S.  T.  McConnell  and  T.  J,  \Tuley^  for  appellants. 
D.  B.  McConnell  and  R.  Mageey  for  appellees. 

Elliott,  J. — ^The  first  and  second  paragraphs  of  the  com- 
plaint of  the  appellees  are  founded  upon  bills  of  exchange, 
drawn  by  Louis  Snider  and  accepted  by  the  firm  of  Smith  & 
Hall,  of  which  it  is  alleged  all  the  api^ellants  were  mem- 
bers. Demurrers  were  unsuccessfully  addressed  to  each  of 
these  paragraphs,  and  appellants  complain  of  the  action  of 
the  court  in  overruling  them. 

The  contention  of  the  appellants  is,  that  the  complaint 
does  not  show  any  title  in  the  appellees  to  the  bills  of  ex- 
change sued  on,  and  that  no  right  in  appellees  to  maintain 
an  action  thereon  is  shown  by  the  complaint.  The  allega- 
tions of  title  are  essentially  the  same  in  both  paragi'aphs, 
and  are  as  follows :  That  said  Louis  Snider  is  decea-^icd, 
and  that  the  appellees  "are  his  successors  in  and  to  his  busi- 
ness, and,  as  such,  are  the  legal  and  bona  fide  holders  of  the 
bill  of  exchange."  There  is  no  allegation  that  Louis  Sni- 
der was  a  partner  of  the  appellees,  nor  is  the  claim  of  ap- 
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pellees  based  upon  the  ground  that  they  are  surviving  part- 
ners.   . 

It  is  a  familiar  rule  of  pleading  that  a  complaint  or  dec* 
laration  must  show  title.  Jaccard  v.  Andei'soriy  32  Mo,  188  ; 
Stephens  PI.  304.  The  plaintiff,  in  an  action  upon  a  bill  of 
exchange  or  promissory  note,  must  show  a  right  in  himself 
to  maintain  an  action  thereon.  Archer  v.  Spencei*^  3  Blackf , 
405  ;  Reedy.  Gan\  59  Ind.  299  ;  Barcua  v.  Evans,  14  Ind. 
381 ;  Rousch  v.  Dxiff,  35  Mo.  312. 

The  allegation  in  the  complaint  under  examination  is  a 
peculiar  one.  It  does  assert  generally  that  the  appellbes  are 
the  bona  fide  holders  of  the  bill,  but  it  expressly  limits  and 
restricts  this  general  statement  by  specifically  showing,  that 
they  are  such  holdei*s  because  they  are  the  successors  in 
business  of  Louis  Snider.  This  is  the  only  effect  that  can 
be  given  to  the  allegation  that  they  are  his  successors  in 
business,  and,  as  such,  the  holdei*s  of  the  bill.  The  owner- 
ship they  assert  is  such,  and  such  only,  as  the  fact  of  their 
being  the  successors  in  business  of  Louis  Snider  confera 
upon  them.  The  nature  of  their  title  is  specifically  stated, 
and  the  specific  statement  of  title  is  the  one  which  must 
govern.  ReynoUh  v.  Copelandy  71  Ind.  422.  The  facts  given 
as  constituting  the  foundation  of  the  claim  of  title  are  not 
sufficient  to  support  it.  A  man,  by  becoming  the  successor 
in  business  of  another,  does  not  become  the  owner  of  bills 
of  exchange  of  which  that  other  died  possessed.  The  facts, 
which  affirmatively  appear  upon  the  face  of  the  complaint, 
so  far  from  showing  title  in  the  appellees,  show,  that  in  truth 
they  have  none  whatever.  All  that  the  allegations  of  the 
complaint  upon  this  point  substantively  assert  is,  that  Louis 
Snider  died  the  owner  of  the  bills,  and  that  the  appellees 
succeeded  to  his  business.  In  the  form  in  which  it  is  ex- 
pressed, the  statement  that  appellees  are  the  owners  is  merely 
a  conclusion  of  law  drawn  by  the  pleader  from  the  two  facts, 
Snider's  death,  and  their  succession  to  his  business.    Gearly 
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enough,  these  facts  do  not  warrant  the  conclusion  of  owner- 
ship by  the  appellees  of  the  bills  declared  on.  The  demur- 
rei*s  ought  to  have  been  sustained. 

The  third  paragraph  of  the  complaint  is  upon  an  account 
for  goods  sold  and  delivered  to  the  firm  of  HaU  &  Smith, 
of  which  all  the  appellants  are  alleged  to  have  been  mem- 
bers.  Upon  this  paragraph  of  the  complaint,  an  instruction 
was  based  by  the  trial  court,  of  which  the  appellants  Rich- 
sirdson  and  Annabel  complain.  By  their  motion  for  a  new 
trial,  by  their  assignment  of  errors,  and  in  their  brief,  these 
appelllfats  insist  that  the  first  instruction  given  to  the  jury 
was  erroneous,  ^n  order  that  the  force  of  the  instruction 
complained  of  may  be  understood,  it  is  necessary  to  give  a 
brief  synopsis  of  the  evidence  touching  the  point  upon  which 
the  instruction  beai^.  Smith,  Hall,  Richardson  and  Anna- 
bel had  been  partners,  but  in  November,  1875,  the  partner- 
ship was  dissolved,  Richardson  and  Annabel  retiring,  and  a 
notice  of  dissolution  published  in  the  newspapers ;  but  the 
))usines8  was  continued,  without  any  change  of  the  firm 
name,  by  Smith  and  Hall.  The  firm  of  Smith  &  Hall,  prior 
to  November,  1875,  had  dealt  with  Louis  Snider,  but  had 
never  dealt  with  the  firm  of  Louis  Snider*s  Sons.  Louis 
Snider  was  repi'esented  in  his  dealings  with  Smith  &  HaU 
prior  to  the  withdrawal  of  l^chardson  and  Annabel,  by  some 
of  the  appellees,  but  they  were  not,  however,  associated  with 
him  as  partners,  but  simply  as  agents.  The  goods,  described 
in  the  third  paragraph,  were  sold  after  the  dissolution  of  the 
partnership  which  had  existed  between  the  appellants,  and 
the  withdrawal  of  Richardson  and  Annabel  from  the  firm  of 
Smith  &  Hall.  The  instruction  under  mention  is  somewhat 
lengthy  and  confused,  and  it  need  not  be  copied,  as  the  legal 
proposition,  which  it  asserts,  can  be  stated  in  a  condenbed 
form.  It  declares,  in  substance,  that  if  any  of  the  ap- 
pellees, as  agents  of  Louis  Snider,  had  acquired  knowledge 
from  the  dealings  of  Smith  &  Hall  with  Louis  Snider,  that 
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lUchardson  and  Annabel  were  members  of  that  firm,  and 
goods  were  sold  to  said  firm  of  Smith  &  Hall  after  the  with- 
drawal of  Richardson  and  Annabel,  the  latter  were  liable^ 
unless  they  had  shown  that  the  firm  of  Louis  Snider' s  Sons 
had  actual  notice  of  the  dissolution  of  the  finii  of  Smith  & 
Hall,  and  the  withdrawal  of  Richardson  and  Annabel.  This 
instruction  was  erroneous.  "  Richardson  and  Annabel  were 
bound  to  give  actual  notice  only  to  those  with  whom  the  firm 
of  Smith  &  Hall  had  previously  dealt.  No  dealings  at  all 
had  ever  been  had  by  Smith  &  Hall  with  the  firm  of  Louis 
Snider' s  Sons,  and  the  retiring  partners  were  under  no  obli- 
gation to  give  them  notice.  It  can  not  be  held,  because 
some  of  the  agents  of  Louis  Snider  knew  who  composed  the^ 
original  firm  of  Smith  &  Hall,  that  when  they,  the  agents, 
established  an  entirely  new  firm,  they  were  entitled  to  notice 
of  dissolution.  Ceiiainly  this  would  not  be  seriously  con- 
tended, if  the  agents  of  Louis  Snider  had  gone  to  some  dis- 
tant city  and  there  formed  a  new  partnership  ;  and  yet  the 
principle  is  j^recisely  the  same.  Nor  could  it  be  seriously 
insisted  that  each  of  the  'agents  would  have  been  entitled  to 
actual  notice  if  there  had  been  a  separation,  and  each  had 
gone  into  a  new  and  distinct  firm.  The  rule  requiring  no- 
tice to  those  with  whom  the  firm  has  previously  dealt,  does  , 
not  require  actual  notice  to  be  given  to  persons  with  whom 
the  firm  had  never  directly  dealt,  although  such  persons  may 
have  been  the  clerks  or  salesmen  of  one  with  whom  the  finn 
did  have  previous  dealings.  This  must  be  the  rule,  or  else 
it  must  follow,  that  it  would  be  the  duty  of  persons  retiring 
from  a  firm  to  give  actual  notice  to  clerks,  salesmen,  book- 
-keepers and  every  one  else  who  had  been  in  the  service  of 
one  with  whom  the  firm  had  previously  dealt,  and  who  had 
acquired  knowledge,  through  such  service,  of  the  members 
of  the  partnership.  The  rule,  as  to  actual  notice,  does  not 
require  that  it  shall  be  given  to  those  who,  as  agents,  repre- 
sent the  pei-son  with  whom  the  finn  deals,  but  that  it  shall 
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be  given  to  the  principal.     In  no  just  sense  can  it  be  said 
that  the  dealmg  is  with  the  agent,  for  the  act  of  the  agent 
is  that  of  his  principal. 
Judgment  reversed,  at  costs  of  appellees. 


No.  7816. 

McSweeney  v.  Carney. 

Former  Adjudication.— Piea<«nflr.— A  plea  of  former  adjudication  need 
not  contain  a  transcript  or  copy  of  the  judgment  therein,  and  if  filed 
with  such  plea,  it  can  not  be  regarded  as  a  part  thereof. 

Same.— W^n  Judgment  in  Former  SuU  a  Bar.— It  is  only  where  the  point 
in  issue  has  been  determined  in  a  former  suit,  that  the  judgment  therein 
is  a  bar  to  a  subsequent  action;  but  if  the  suit  is  discontinued,  or  the 
plaintiitf  was  non-suited,  or  for  any  other  cause  there  has  been,  and  could 
liave  been,  no  judgment  of  the  court  on  the  matter  in  issue,  the  pro- 
ceedings are  not  conclusive. 

Same.— Point  <n /««*€.— §u€««fono/i^ac<.—Z)cmttrrer.—Pl«a<Kiiflr.—Whet^ 

the  point  in  Issue  was  adjudicated  is  a  question  of  fact,  and  the  court 
can  not,  on  a  demurrer,  go  beyond  a  plea,  averring  that  it  was  adjudi- 
cated, to  determine  that  fact. 

From  the  Rush  Circuit  Court. 

J.  Q.  T/iomas  and  J.  J.  Spann^  for  appellant. 
G.  H.  Puntenney  and  A.  B.  Irvin,  for  appellee. 

Woods,  J.— Complaint  in  replevin.  The  appellee  an- 
swered, that  as  sheriff  of  said  county  he  had,  on  the  20th  day 
of  August,  1878,  levied  on  the  property,  mentioned  in  the 
complaint,  on  execution  in  favor  of  Michael  O'Neal  against 
Dennis  McSweeney,  and  advertised  the  same  for  sale  on  said 
writ,  as  the  property  of  said  Dennis.  That  on  the  24th  day 
of  August,  1878,  the  plaintiff  commenced  an  action  of 
replevin  in  this  (the  Rush  Circuit)  Court  against  the  defend- 
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ant  and  said  O'Neal,  and  said  property  was  taken  from  the 
possession  of  this  defendant  by  virtue  of  the  writ  issued  in 
said  replevin  suit.  That  afterward,  on  the  21st  day  of  De- 
cember, 1878,  such  proceedings  were  had  in  said  cause,  that 
a  judgment  was  rendered  against  the  plaintiff,  and  for  the 
i-etum  of  said  property  to  this  defendant,  and  in  case  return 
could  not  be  made,  for  five  hundred  dollars,  the  value  of 
«aid  property.  That,  on  the'  16th  day  of  January,  1879, 
43aid  O'Neal  caused  an  order  and  execution  for  the  return  of 
fiaid  property  to  issue  on  said  judgment,  which  was  placed 
in  the  hands  of  this  defendant,  as  the  sheriff  of  said  county, 
and  on  the  17th  day  of  January,  1879,  he  did,  by  virtue  of 
said  order  and  execution,  seize  said  property,and  kept  pos- 
session thereof  until  the  1st  day  of  February,  1879,  when  it 
was  again  taken  from  his  possession  by  virtue  of  the  writ  of 
replevin  issued  in  this  cause.  That  the  property  mentioned 
in  the  judgment  rendered  in  said  cause  of  Mary  A.  Mc- 
Sweeney against  said  O'Neal  and  this  defendant,  is  the  same 
property  mentioned  in  plaintiff's  complaint,  and  that  said 
judgment  and  order  was  a  full,  final  and  complete  adjudica- 
tion of  the  matters  set  forth  in  the  complaint  in  this  cause  ; 
and  that  the  acts  complained  of,  and  committed  by  this  de- 
fendant, were  done  as  sheriff  of  said  county,  and  not  other- 
wise ;  wherefore,  etc. 

The  appellant's  motion  to  strike  out  this  answer,  and  her 
demuiTer  thereto,  on  the  ground  that  sufficient  facts  were 
not  stated,  were  overruled  and  exceptions  reserved,  and  the 
plaintiff  refusing  to  plead  further,  judgment  was  given  for 
the  defendant. 

Counsel  for  the  appellant  insist  that  this  answer  is  defec- 
tive because  a  transcript  of  the  former  judgment  referred  to 
was  not  filed  with,  and  made  a  part  of,  the  plea.  That  such 
a  transcript  or  copy  thereof  was  unnecessary,  and  if  filed 
could  not  have  been  regarded  as  a  part  of  the  answer,  is 
well  settled.   Wilson  v.  Vancey  55  Ind.  584 ;  Davenport  v. 
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Barnett,  51  Ind.  329  ;  Bi-ooJcs  v.  flan-w,  41  Ind.  3UU ;  JTy- 
ant  V.  Wj/antj  38  Ind.  48 ;  Campbell  v.  Cross^  39  Ind.  155  ; 
Lytle  V.  Lytlcy  37  Ind.  281 ;  Parsons  v.  Milford,  67  Ind. 
489  ;  ilfttff  V.  McKnight,  67  Ind.  525. 

It  is  claimed,  that  the  answer  does  not  show  that  the  mat- 
ters in  controversy,  in  the  case  at  bar,  either  actually  wei-e 
determined  in  the  former  action,  or  that  they  might  have 
been  litigated  under  the  issues  of  that  case,  and  particularly 
that  it  is  not  shown,  that  the  ownership  of  the  property  was 
tried,  or  in  any  manner  determined. 

In  support  of  their  argument  on  this  point,  counsel  have 
presented  with  their  brief  a  transcript  of  what  they  claim  to 
be  the  record  of  the  former  adjudication  referred  to  in  the 
plea,  and  ask  us  to  observe  that  the  action  was  not  disposed 
of,  on  a  trial  of  the  merits,  but  dismissed  because  of  the  in- 
sufficiency of  the  complaint. 

It  can  hardly  be  necessary  to  say,  that  this  court  can  not 
try  a  question  of  fact,  by  the  briefs  of  counsel  as  evidence, 
and  certainly  not  for  the  purpose  of  reaching  a  conclusion 
as  to  the  sufficiency  of  an  answer  to  withstand  a  demurrer 
which  admits  the  facts  to  be  tnie  exactly  as  pleaded.  If 
counsel  were  not  willing  to  abide  by  the  facts  as  stated  in 
the  plea,  they  should  have  replied  according  to  the  truth,  as 
they  claim  it  to  have  been.  There  can  be  no  doubt  of  the 
general  rule  contended  for,  that  it  is  only  where  the  point  in 
issue  has  been  determined,  that  the  judgment  is  a  bar,  and 
that,  if  the  suit  is  discontinued,  or  the  plaintiflP  was  non- 
suited, or  for  any  other  cause  there  has  been,  and  could  have 
been,  no  judgment  of  the  court  on  the  matter  in  issue,  the 
proceedings  are  not  conclusive.  Winship  v.  Winshipy  45 
Ind.  291,  and  cases  cited;  but  we  can  not  go  beyond  the 
pleading  in  question,  to  learn  that  the  point  in  issue  was  not 
determined,  or  that  the  former  suit  was  discontinued. 

Looking  to  the  averments  of  the  answer  now  under  con- 
sideration, we  find  it  alleged  that  the  plaintiff  sued  the 
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defendant  and  O'Neal,  the  execution  plaintiff,  in  replevin 
for  the  property  now  in  suit,  and  that  such  proceedings  were 
had  in  said  cause ,  '  'that  a  judgment  was  rendered  against  the 
plaintiff,  and  for  the  return  of  said  property  to  this  defend- 
ant, and  in  case  return  could  not  be  made,  for  $500.00,  the 
value  of  said  property.  That  the  property  mentioned  in 
said  judgment  *  *  .*  is  the  same  property  mentioned 
in  plaintiff's  complaint,  and  that  said  judgment  was  a  full, 
final  and  complete  adjudication  of  the  matters  set  forth  in 
the  complaint  in  this  cause." 

These  averments  clearly  make  the  answer  good  in  the 
respect  in  which  it  is  challenged.  Whether  said  judgment 
was  a  full,  final  and  complete  adjudication  of  the  matters 
set  forth  in  the  complaint  was  a  question  of  fact,  and  the 
fact  is  sufficiently  well  averred.     Wilson  v.  VancCy  supra. 

Counsel  argue  at  gi*eat  length,  that  the  appellant,  under 
section  363  of  the  code,  had  a  right  to  dismiss  her  suit  with- 
out prejudice,  and  that  the  act  of  March  5th,  1877,  Acts 
1877,  Reg.  Sess.,  p.  101,  amending  sectioa374,  is  unconsti- 
tutional in  so  far  as  it  provides  that,  <'if  the  plaintiff  dis- 
miss his  action,  or  if  he  fails  to  prosecute  the  same,  and  the 
cause  is  dismissed,  judgment  for  the  defendant  may  be  for 
the  return  of  the  property,  or  its  value  in  case  return  can  not 
be  had,  and  damages  for  the  taking  and  withholding  of  the 
property.*'  The  argument,  however,  is  not  applicable,  for 
it  does  not  appear  that  the  judgment  in  question  was  ren- 
dered upon  a  dismissal,  or  failure  of  the  plaintiff  to  prosecute 
her  action.  On  the  contrary,  as  already  stated,  the  answer 
shows  a  final  adjudication  of  the  matter  set  up  in  the  com- 
plaint, and  if  appellant  desired  to  make  an  issue  upon  the 
constitutionality  of  the  act  referred  to,  she  should  have 
shown  by  a  reply  that  the  judgment  was  rendered  on  a  dis- 
missal of  the.  action. 

Judgment  affirmed,  with  costs. 
Vol.  72.-28 


434  SUPREME  COURT  OF  INDIANA, 

Bates  V.  The  State. 

No.  9147. 
Bates  v.  The  State. 

PRACTICB.— /lUtructtofM.— B^^Z  of  ExcepUom.— Supreme  Court,— Motion 
for  New  Trial.— An  instruction  is  not  made  a  part  of  the  record,  on 
appeal  to  the  Supreme  Court,  by  being  merely  copied  into  the  motion 
for  a  new  trial. 

From  the  Gibson  Circuit  Court. 

R,  M,  J.  MiUery  for  appellant. 

2).  P.  Baldwin^  Attorn/sy  General,  W.  H.  Trippet  and 
W.  W.  TliorrUon,  for  the  State. 

NiBLACK,  C.  J. — ^David  Bates,  the  appellant^  was  prose- 
cuted, upon  affidavit  and  information,  in  the  court  below, 
for  unlawfully  drawing  a  pistol  upon,  and  threatening  to 
shoot,  one  John  L.  Lehman,  and,  upon  the  return  of  a  ver- 
dict finding  him  guilty,  and  assessing  iiis  fine  at  one  hundred 
and  twenty-five  dollars,  a  judgment  of  conviction  was  ren- 
dered against  him.  At  the  proper  time  the  appellant  moved 
the  court,  but  unsuccessfully,  for  a  new  trial,  assigning  the 
giving  of  an  instruction  to  the  jury,  as  one  of  the  causes  in 
support  of  his  motion. 

The  instruction  thus  complained  of,  and  alleged  to  have 
been  given,  was  set  out  in,  and  made  a  part  of,  the  motion 
for  a  new  trial,  but  nowhere  else  appears  in  the  record. 
The  error  alleged  to  have  been  committed  by  the  giving 
of  that  instruction  is  the  only  question  discussed  by  the  ajv 
pellant  in  this  court,  and  hence  constitutes  all  that  is  relied 
upon  for  a  reversal  of  the  judgment  below. 

Counsel  for  the  State  make  the  point  that  the  instruction, 
charged  to  have  been  erroneously  given,  is  not  properly  be- 
fore us,  as  it  was  not  made  a  part  of  the  bill  of  exceptions, 
or  in  any  other  way  brought  into  the  record  by  the  proceed- 
ings below.  It  may  now  be  regarded  as  a  well  settled  rule 
of  judicial  proceeding  in  this  State,  that  an  instruction  is  not 
made  a  part  of  the  record,  on  an  appeal  to  this  court,  by 
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being  merely  copied  into  the  motion  for  a  new  trial.  Other 
and  different  proceedings  are  necessary  to  bring  an  instruc- 
tion into  the  record.  Hughes  v.  The  State,  65  Ind.  39; 
Burnett  v.  Overton,  67  Ind.  557  ;  2  R.  S.  1876,  p.  168,  Sec. 
325 ;  177,  Sec.  346 ;  242,  Sec.  559. 

Therefore,  as  claimed  by  counsel  for  the  State,  the  sup- 
posed instruction  to  which  the  appellant  objects  is  not  prop- 
erly before  us  as  a  part  of  the  record,  and  no  question  is 
presented  upon  which  a  decision,  by  this  court,  can  be  re- 
quired. 

The  judgment  is  affirmed,  with  costs. 
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Id.OKTO^Q^.'-'DUch  Assessment, — Priority  of  Lien, — Estoppel. — A.  brought 
an  action  to  foreclose  a  moitgage  upon  the  land  of  C.  B.  filed  a  cross 
complaint,  setting  up  a  judgment,  declaring  a  ditch  assessment  in  his 
favor  to  be  a  lien  upon  the  land,  and  asking  that  it  be  declared  a  supe- 
rior lien  to  A.'s  mortgage. 

ffeld^  in  such  a  case,  where  the  record  shows  that  A.'^s  mortgage  was  duly 
recorded  before  the  ditching  proceedings  were  commenced,  and  long 
before  B/s  judgment  was  rendered,  declaring  the  assessment  a  lien  on 
the  land.  A.,  not  having  been  made  a  part|r  to  the  suit  in  which  the 
judgment  was  obtaincKl,  is  not  estopped  from  calling  in  question 
the  validity  and  legality  of  tlie  ditching  proceedings  and  of  said  judg- 
ment. 

Ditches  and  Drains.— Pctttton.— Under  the  act  of  March  11th,  1867,  an 
application  or  petition  for  the  construction  of  a  ditch  or  drain  must 
allege,  and  the  allegation  must  be  proved,  tliat  the  proposed  ditch  or 
drain  will  be  conducive  to  the  public  health,  convenience  or  welfare,  or 
that  the  same  would  be  of  public  benefit  or  utility,  to  render  the  subse* 
quent  proceedings  thereunder  valid  or  legal. 

Bamv:,— Statute  Bepealed, — Statute  Construed,— Vniereyer  the  provisions 
of  the  drainage  act  of  March  9th,  1875, 1  R.  S.  1876,  p.  438,  are  in  con- 
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flict  ^vith  the  net  of  March  lljth,  1867,  Acts  1867,  p.  186,  upon  the  same 
subject,  its  provisions  will  govern,  and,  in  so  far,  must  he  consti-ued  as 
repealing,  by  implication^  the  conflicting  provisions  of  the  act  of  1867. 

From  the  ClinloM  Circuit  Court. 

S.  0.  Baykss  and  A.  E.  Paige^  for  appellant. 

H.  Y.  Morrison  and  J.  W.  Morrison^  for  appellees. 

HowK,  J. — In  this  action  the  appellant  sued  the  appellee 
Josephine  Simpson,  upon  a  note  and  mortgage,  executed  by 
her  to  him,  on  the  14th  day  of  November,  1872.  The  mort- 
gage covered  certain  real  estate,  particularly  described,  in 
Clinton  county,  Indiana.  The  appellee  David  Ferrier  was^ 
made  a  defendant  to  the  action,  for  the  reason,  as  alleged  in 
the  appellant's  complaint,  that  he,  the  said  Ferrier,  claimed 
to  have  an  interest  in  or  lien  upon  the  mortgaged  real  estate^ 
by  virtue  of  a  ditch  assessment  thereon ;  which  assessment 
had  been  recorded  in  the  recorder's  office  of  said  county,  on 
the  22d  day  of  April,  1876 ;  that  said  assessment  was  made^ 
and  the  i)roceedings  for  the  construction  of  said  ditch  were 
had,  under  and  in  accordance  with  the  general  ditching  law 
of  this  State,  approved  March  11th,  1867  ;  that;  the  assess- 
ment of  benefits,  for  the  construction  of  said  ditch,  against 
the  mortgaged  real  estate  and  in  favor  of  the  appellee 
Ferrier,  was  two  hundred  dollars ;  that  said  ditch  had  been 
completed,  and  an  action  was  then  pending  in  the  court 
below,  in  favor  of  said  Ferrier  and  against  the  said  Josephine, 
to  recover  said  asse^ment ;  that  said  assessment  should  be 
declared  a  lien  on  said  real  estate,  subject  to  said  mortgage, 
which  should  be  declared  to  be  the  first  lien  on  said  real 
estate ;  wherefore,  etc. 

The  appellee  Josephine  Simpson,  by  her  attorney  in  fact, 
in  due  form  of  law,  confessed  judgment  in  favor  of  the  appel- 
lant for  the  amount  due  on  the  note  in  suit  and  for  the  fore- 
closure of  the  mortgage  on  the  real  estate  described  therein. 

The  appellee  David  Ferrier    answered  by  way  of  cross 
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complaint,  setting  out  at  length  and  in  detail  the  proceedings 
had  in  the  construction  of  the  ditch,  under  the  ditching  law 
of  March  11th,  1867,  from  their  inception  down  to  and 
including  an  assessment  of  benefits  in  his  favor  and  against 
the  mortgaged  real  estate,  and  a  judgment  of  the  Clinton 
Circuit  Court  in  his  favor,  and  against  said  Josephine  Simp- 
son, for  the  recoveiy  of  said  assessment  and  declaring  it  to 
be  a  lien  on  said  real  estate ;  and  the  said  Ferrier  alleged 
that  his  said  assessment  and  judgment  were,  and  ought  to  be 
declared  to  be,  a  superior  lien  on  said  real  estate  to  the  lien 
of  the  appellant's  mortgage  thereon,  and  the  said  Ferrier 
demanded  judgment  accordingly. 

The  appellant's  demurrer,  for  the  alleged  want  of  facts, 
to  said  Ferrier' s  cross  complaint,  was  overruled  by  the  court, 
and  an  exception  was  duly  save,d  to  this  decision.  No 
answer  or  reply  was  filed  by  the  appellant  to  said  cross 
<x>mplaint;  but  the  cause  was  submitted  to  the  couit  f  or 
trial  upon  the  complaint  and  cross  complaint,  and  the  proofs 
adduced.  Upon  consideration  whereof  the  court  found, 
among  other  things,  that  the  amount  of  the  ditch  assessment, 
set  forth  in  said  Ferrier' s  cross  complaint,  was  a  higher  and 
superior  liei^  on  the  moilgaged  premises  to  the  lien  of  the 
appellant's  mortgage  thereon,  which  latter  lien  ought  to  be, 
and  was  thereby  declared  to  be,  subject  to  the  said  lien  of  said 
Ferrier  on  said  premises ;  and  upon  and  in  accordance  with 
this  finding,  am6ng  others,  the  court  rendered  judgment. 

The  only  error  assigned  by  the  appellant  in  this  court  is 
the  decision  of  the  circuit  court  in  overruling  his  demurrer 
to  said  Ferrier's  cross  complaint. 

It  is  manifest  from  the  foregoing  statement  of  this  cause, 
that  the  only  controversy  therein  is  between  the  ap}>ellant 
and  the  appellee  Ferrier,  and,  as  between  them,  the  princi- 
pal question  in  issue  is  in  regard  to  the  priority  of  their  re- 
spective claims  and  liens  upon  the  mortgaged  real  estate.  A 
point  is  made,  however,  by  the  appellant's  counsel  in  argu- 
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meiit,  which  seems  to  us  to  underlie  the  validity  of  the  as- 
sessment in  favor  of  the  appellee  Feirier,  and,  of  course^ 
the  validity  of  his  lien  upon  the  mortgaged  real  estate,  as 
between  him  and  the  appellant,  and  which  is  fairly  presented 
by  the  record  and  the  error  assigned  thereon,  for  the  decis- 
ion of  this  court,  although  it  is  apparent  that  the  attention 
of  the  trial  court  was  probably  not  directed  thereto.  As. 
preliminary  to  the  consideration  of  the  point  in  question,  it 
may  be  stated  that  the  record  fails  to  show  that  the  appel- 
lant was  a  party  to  or  had  any  notice  of  the  ditching  pro- 
ceedings of  said  Ferrier,  or  of  his  suit  against  the  said  Jo- 
sephine Simpson,  for  the  recovery  of  the  aforesaid  assess- 
ment,  and  to  have  the  same  declared  a  lien  upon  the  mort- 
gaged real  estate,  although  the  appellant's  mortgage  had 
been  duly  and  legally  recorded  in  the  recorder's.  oflBce  of 
said  Clinton  county,  long  before  the  said  ditching  proceed- 
ings were  commenced,  and  long  before  the  said  Fenier  had 
instituted  his  said  suit  or  had  obtained  judgment  therein 
against  the  said  Josephine  Simpson,  for  the  pui^jose  of  hav- 
ing his  ditching  assessment  declared  to  be  a  lien  on  said  real 
estate,  and  enforcing  such  lien. 

It  seems  to  us,  therefore,  that  the  appellant  was  not  bound 
nor  concluded,  in  any  manner  or  to  any  extent,  by  the  said 
ditching  proceedings  of  said  Ferrier,  or  by  his  judgment 
against  the  said  Josephine  Simpson,  to  all  of  which  it  ap- 
peared that  the  appellant  had  been  and  was  a  stranger.  As 
such,  he  was  not  estopped  from  calling  in  questioii  the  val- 
idity and  legality  of  the  ditching  proceedings,  and  of  the 
aforesaid  judgment,  which  the  said  Ferrier,  in  his  cross 
complaint,  was  seeking  to  enforce  against  him  as  a  superior 
and  prior  lien  to  the  lien  of  his  mortgage  on  the  real  estate 
described  therein.  DeAt^nond  v.  Adama^  25  Ind.  455  ;  -4rf- 
hiiis  V.  NichoUoHy  39  Ind.  535. 

The  ditching  proceedings  were  commenced,  by  Ferrier  be- 
fore the  board  of  commissioners  of  said  Clinton  county,  \\t 
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its  March  term,  1876.  It  was  alleged  in  the  cross  complaint, 
that  the  proceedings  were  had  under  the  ditching  law  of 
1867,  but,  at  the  time  they  were  commenced  and  had,  the 
ditching  act  approved  March  9th,  1875,  was  the  law  of  this 
State  on  the  subject-matter  thereof.  The  titles  of  these  two 
acts  are  almost  identical,  the  only  difference  being  that,  in 
the  title  of  the  older  law,  no  reference  is  made  to  the  repair 
of  ditches,  and  provision  is  made  for  the  repeal  of  all  in- 
consistent laws ;  while  the  title  of  the  later  act  provides  for 
the  repair  of  drains,  but  is  silent  as  to  any  I'epeal.  It  may 
well  be  doubted  whether  the  later  act  did  not  entirely  super- 
sede and  virtually  repeal  the  older  law.  The  later  act  cer- 
tainly covers  the  whole  subject-matter  of  the  older  law,  and 
many  of  the  provisions  of  the  later  statute  are  inconsistent 
with  those  of  the  older  law.  Leard  v.  Leard^  30  Ind.  171 ; 
Longlois  v.  Longlois^  48  Ind.  60  ;  Vowdell  v.  The  State^  58 
Ind.  333 ;   The  State  v.  Chmstman,  67  Ind.  328. 

Section  22  of  the  act  of  March  9th,  1875,  however,  reads 
as  follows :  *'The  provisions  of  this  act  shall  not  be  so  con- 
strued as  to  repeal  any  law  of  this  State  now  in  force  to  en- 
courage the  construction  pf  levees,  dikes  and  drains,  and  to 
enable  the  owners  of  wet  lands  to  drain  and  redrain  [re- 
claim?] the  same,  but  such  shall  be  in  addition  thereto.'*  1 
R.  S.  1876,  p.  434.  It  is  certain  that  it  was  intended,  in 
and  by  this  section  of  the  statute,  to  preserve  intact  from 
any  repeal  by  implication  the  provisions  of  the  act  of  March 
10th,  1873,  to  authorize  and  encourage  the  construction  of 
levees,  dikes,  etc.,  and  the  reclamation  of  wet  and  over- 
flowed lands  by  incorporated  associations ;  and,  possibly,  it 
may  have  been  intended  to  prevent  a  repeal  by  implication 
of  any  of  the  provisions  of  the  act  of  March  11th,  1867. 
But  whatever  may  have  been  the  legislative  intention  in  the 
enactment  of  said  section  22  of  the  act  of  March  9th,  1875, 
it  is  clear  that  if,  in  any  instance,  the  provisions  of  the  later 
act  are  in  coitflict,  and  can  not  be  reconciled,  with  those  of 
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the  older  law,  in  every  such  instance  the  provisions  of  the 
act  of  March  9th,  1875,  as  the  latest  expression  of  the  legis- 
lative will,  must  govern  and  control,  and  that  far  forth  must 
be  construed  as  a  repeal,  by  implication,  of  the  conflicting 
provisions  of  the  older  act  of  March  11th,  1867, 

Section  1  of  the  act  of  Maich  9th,  1875,  provides  "That 
the  board  of  commissioners  of  any  county  shall  have  power, 
at  any  regular  or  called  session,  when  the  same  shall  be  con- 
ducive to  the  public  health,  convenience  or  welfare,  or  when 
the  same  will  be  of  public  benefit  or  utility,  to  cause  to  be 
constructed,  as  hereinafter  provided,  any  ditch,  drain  or 
watercourse  within  said  county."     1  R.  S.  1876,  p.  428. 

Under  the  act  of  March  11th,  1867,  by  the  letter  of  the 
law,  any  person  interested,  except  a  body  corporate,  might 
have  a  drain  or  ditch  constructed,  by  an  application  to  the 
board  of  commissioners  of  the  proper  county,  without  re- 
gard to  any  question  of  public  Interest,  public  welfare  or 
public  utility.  In  this  respect  it  will  be  seen  that  the  act  of 
March  9th,  1875,  made  a  radical  change,  at  least  in  the  lan- 
guage of  the  law,  from  what  it  had  been  in  the  older  law. 
As  we  have  already  said,  the  ditching  proceedings  on  which 
the  appellee  Ferrier  relied  in  his  cross  complaint,  were  com- 
menced by  him  at  the  March  term,  1876,  of  the  board  of 
commissioners  of  Clinton  county,  long  after  the  act  of 
March  9th,  1875,  had  become  in  force ;  and,  although  he 
claimed  that  the  proceedings  were  had  under  the  act  of 
March  11th,  1867,  it  was  absolutely  necessary  to  their  valid- 
ity, that,  in  all  essential  particulars,  they  should  have  con- 
formed to  the  requirements  of  the  later  act  of  March  9th, 
1875.  The  proceedings  in  question  were  set  out  in,  and 
constituted  a  material  part  of,  said  Ferrier' s  cross  com- 
plaint, and  it  is  manifest  therefrom  that  they  did  not  con- 
foi-m,  and  that  it  was  not  thought  to  be  necessary  that  they 
,  should  conform,  to  the  provisions  of  the  later  statute.  In 
his  written  application  to  the  board  of  commissioners,  at  its 
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March  term,  1876,  the  said  Ferrier  simply  represented  that 
he  was  the  owner  of  certain  lands  in  Qinton  county,  which 
were  wet  and  marshy,  and  that  he  proposed  to  reclaim  the 
same  by  draning,  which  could  not  be  completed  without 
affecting  the  lands  of  other  pei-sons,  all  of  which  lands  were 
thereinafter  described ;  and  that,  to  reclaim  his  said  lands,  he 
proposed  to  construct  a  ditch  or  drain,  which  was  particu- 
larly described. 

From  the  beginning  to  the  end  of  his  wiitten  application 
or  petition,  the  said  Ferrier  did  not  allege  or  claim  that  his 
proposed  ditch  or  drain  would  be  conducive  to  the  public 
health,  convenience  or  welfare,  or  that  the  same  would  be  of 
public  benefit  or  utility.  Since  the  act  of  March  9th,  1875, 
took  effect,  and  became  a  law,  it  has  been  repeatedly  decided 
by  this  court  that  the  application  or  petition  for  the  construc- 
tion of  a  ditch  or  drain,  pursuant  to  the  provisions  of  that 
act,  or  of  the  older  law  of  March  11th,  1867,  must  allege, 
and  the  allegation  must  be  sustained  by  evidence,  that  the 
proposed  ditch  or  'drain  will  *'be  conducive  to  the  public 
health,  convenience  or  welfare,"  or  that  "the  same  will  be 
of  public  benefit  or  utility."  McKinsey  v.  Bowmariy  58 
Ind.  88  ;  Tillman  v.  Kircher,  64  Ind.  104  ;  Bate  v.  Sheets, 
64  Ind.  209 ;  Chambers  v.  Kyle,  67  Ind.  206.  In  the  ab- 
senee  of  such  an  allegation  from  the  petition  or  application, 
and  of  praof  to  sustain  it,  the  power  of  the  board  of  com- 
missioners, to  authorize  the  construction  of  a  ditch  or  drain 
has  been  often  questioned,  and  may  well  be  doubted,  even 
where  the  language  of  the  statute  would  seem  to  confer  such 
power.  Thus,  in  Anderson  v.  2%e  Kerns  Draining  Co.,  14 
Ind.  199,  this  court  said:  **But  the  draining  of  a  man's 
farm,  simply  to  render  it  more  valuable  to  the  owner,  would 
not  be  a  work  of  public  utility,  in  the  constitutional  sense  of 
the  term.  ♦  ♦  ♦  And  forcible  taxation  to  pay  for  the 
benefit  would  hardly  be  tolerated." 

Again,  in  Tillman  v.  Kirchei*,  sup^a,  where  it  appeared. 
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as  in  the  case  at  bar,  that  the  proceedings  were  commenced 
after  the  act  of  March  9th,  1875,  had  taken  effect,  it  was 
said  by  Biddle,  J.,  speaking  for  the  court :  **The  Legisla- 
ture can  not  constitutionally  enact  any  law  authorizing  one 
pei*son  to  improve  the  lands  of  another,  by  draining  or 
otherwise,  and  compel  the  person  benefited  to  pay  to  the 
other  pei'son  the  assessment  therefor,  unless  the  public  also 
is  in  some  way  benefited  thereby,  as  that  the  improvement  is 
necessary  and  conducive  to  the  public  health,  convenience  or 
welfare,  or  of  public  benefit  or  utility  ;  and  then  it  can  be 
done  only  by  due  course  of  law." 

We  are  of  the  opinion,  therefore,  that  the  ditching  pro- 
ceedings of  the  appellee  Ferrier  were  illegal  and  invalid  as 
against  the  appellant,  and  that  the  alleged  lien  of  said 
Ferrier' s  assessment  or  judgment  against  the  said  Josephine 
Simpson,  under  the  facts  stated  in  his  cross  complaint,  was 
not  superior  to  and  can  not  be  enforced  against  the  lien  of 
the  appellant's  mortgage  on  the  real  estate  described  therein ; 
and  that  the  court  clearly  en*ed  m  overruling  the  appellant's 
demuner  to  the  said  cross  complaint. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  demurrer 
to  the  cross  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


Xo.  7196. 
Steinmetz  v.  Kelly. 


Assault  and  Battery.— Co»«ri6w(ory  Negligence.^Pleading,— The  doc- 
trine that  contributory  negligence  on  the  part  of  a  plaintiff  will  defeat 
his  aetiou,  has  no  application  to  a  case  of  unlawful  assault  and  battery^ 
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as  the  i)ergon  assaulted  is  under  no  obligation  to  exercise  any  care  ta 
avoid  the  same  by  retreating;  and  his  want  of  care,  in  no  just  sense^ 
contributes  to  the  injury  inflicted  upon  him  by  such  assault  and  bat- 

Same,— Aiiswer, — Excusable  Trespass, — It  is  a  good  defence,  to  an  action 
for  assault  and  batter>%  to  allege  and  prove  that  the  trespass  was  com- 
mitted because  of  the  misconduct  of  the  plaintiff,  and  that  the  defend- 
ant employed  no  more  force  than  was  necessary  and  reasonable. 

SAME.—Beplication  de  Injuria.— In  such  an  action,  under  a  replication  in 
general  denial,  the  plaintiff  may  recover  for  the  excess  of  force  used, 
such  replication  being  equivalent  to  the  common  law  replication  de 
Injuria, 

From  the  Jefferson  Circuit  Court. 

E,  P.  Ferris  and  W,  W.  8pencei\  for  appellant. 
W,  D,  Wihon  and  C.  H,  Wilson^  for  appellee. 

WoRDEN,  J. — ^Action  by  the  appellee  against  the  appel- 
lant for  assault  and  battery.  The  complaint  consisted  of 
three  pai'agraphs,  a  demurrer  to  each  of  which,  for  want  of 
sufficient  facts,  was  overruled.  The  first,  the  only  one  to 
which  any  specific  objection  is  made  in  this  court,  alleged 
that  the  defendant,  on,  etc.,  ** violently  and  unlawfully 
assaulted  the  plaintiff,  and  struck  him,  and  also  threw  him,, 
the  plaintiff,  from  the  house  of  the  defendant  on  to  the- 
street  pavement,  in  front  of  the  defendant's  house,  with  great 
violence,  fracturing,"  etc. 

The  defendant  answered :  First.  "That,  at  the  time  of  the 
injury  complained  of,  the  plaintiff  was  in  the  bar-room,  in 
the  house  where  the  defendant  was  keeping  a  hotel  and  bar- 
room, and  that  the  same  occurred  on  defendant's  premises  ; 
that  the  plaintiff  became  noisy  and  boisterous,  and  the  de- 
fendant requested  the  plaintiff  to  leave  his  said  bar-room 
several  times,  which  the  plaintiff  refused  to  do  ;  and  defend- 
ant says  the  plaintiff  unlawfully  took  hold  of  the  defendant,, 
in  a  rude,  insolent  and  angry  manner ;  when  the  defend- 
ant took  the  plaintiff  outside  of  the  door  of  his  said  bar^* 
room,  using  no  more  force  than  was  necessary  to  do  so,  and 
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that  he  then  released  the  plaintiff,  when  the  plaintiff  fell 
down  upon  the  pavement » on  account  of  his  being  intoxicated, 
and,  without  the  fault  of  the  defendant,  caused  the  injury 
complained  of  by  plaintiff's  own  conduct.' ' 

Second.   General  denial. 

The  plaintiff  replied  by  general  denial  to  the  first  para- 
graph of  answer.  Trial  by  jury,  verdict  and  judgment  for 
the  plaintiff  for  $500. 

The  counsel  for  the  appellant,  in  their  brief,  say:  "We 
shall  not  stop  now  to  discuss  the  merits  of  the  complaint 
further  than  to  say  that  the  first  paragraph  of  the  complaint 
shows  an  eviction  from  the  defendant's  premises,  and  we 
have  thought  that  the  paragi*aph  should  aver  that  the  injury 
occurred  without  the  fault  of  the  plaintiff."  The  pai*agraph 
does  not  charge  an  injuiy  to  the  plaintiff,  arising  out  of  the 
negligence  of  the  defendant,  but  an  unlawful  assault  upon, 
and  battery  of,  the  plaintiff's  person.  In  such  cases  it  is 
not  necessary  to  allege  that  the  plaintiff  was  without  fault, 
or,  in  other  words,  was  not  guilty  of  contributory  negligence. 
There  remains  nothing  more  to  be  considered,  except  such 
questions  as  arise  on  a  motion  for  a  new  trial. 

The  a2)pellant  claims  that  the  case  was  not  made  out  by 
the  evidence,  and  especially  that,  as  the  defendant  had  just- 
ified the  battery  charged  by  the  matters  set  up  in  the  first 
paragraph  of  his  answer,  and  as  the  plaintiff  had  not  re- 
plied the  excess,  if  there  was  any,  he  could  not  recover  for 
the  excess. 

The  question  of  pleading  above  suggested  will  be  consid- 
ered in  connection  with  one  of  the  charges  given. 

We  are  of  opinion,  that  the  evidence  given  was  suflScient 
to  sustain  the  verdict. 

The  general  facts  of  the  case  were  that  the  plaintiff  was 
in  the  defendant's  bar-room,  and,  becoming  to  some  extent 
intoxicated  and  noisy,  the  defendant  requested  him,  several 
times,  to  leave  the  house,  which  the  plaintiff  refused  to  do ; 
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whereupon  the  defendant  took  hold  of  him  and  pushed  him 
out  at  the  door,  the  plaintiff  falling  upon  the  pavement,  as 
he  was  thrust  out,  striking  upon  his  head  and  shoulders, 
whereby  he  was  rendered  uneonseious  for  some  time,  his 
face  bruised,  and  some  of  the  bones  thereof  fractured. 

We  suppose  the  jury  thought  the  force  api^lied  in  ejecting 
the  plaintiff  was  unnecessary  and  excessive ;  and  in  this  we 
can  by  no  means  say  that  they  erred. 

The  defendant  asked  that  the  following  interi*ogatory  be 
an3wei*ed  by  the  jury,  if  they  should  return  a  general  ver- 
dict, viz. : 

•*Did  the  fault  or  negligence  of  the  plaintiff  contribute  in 
any  way  to  the  injuiy  of  the  plaintiff,  received  on  the  even- 
ing of  the  3d  of  March,  1876?^' 

The  court  declined  to  direct  the  jury  to  answer  the  inter- 
rogatory ;  and  in  this  we  think  no  error  was  committed. 
I  I  The  right  of  the  plaintiff  to  recover  depended,  not  upon 
1  iny  negligence  of  the  defendant,  but  upon  the  assault  and 
jApatteiy,  which,  if  perpetrated  at  all  by  the  defendant,  was 
I  intentional  and  puqiosedy^t  may  be,  that  the  defendant  did 
not  intend  to  inflict  so  severe  an  injuiy  upon  the  plaintiff  as 
seemed  to  result  from  the  excess  of  force  applied  by  him ; 
but  it  does  pot,  therefore,  follow  that  he  did  not  intend  to 
apply  that  force. 

The  doctrine,  that  contributory  negligence  on  the  part  of 
the  plaintiff  will  defeat  his  action,  has  been  generally  ap- 
plied in  actions  based  on  the  negligence  of  the  defendant ; 
in  short,  in  cases  involving  mutual  negligence.  But  it  has 
also  been  applied  in  some  cases  where  thje  matter  complained^ 
of  was  not  negligence  merely,  but  the  commission  of  somo 
act  in  itself  unlawful,  without  reference  to  the  manner  o^ 
committing  it,  as  the  wilful  and  unauthorized  obstruction  of 
a  highway,  whereby  a  person  is  injured.  Buttei^field  v.  For- 
renter,  11  East,  60;  Dygert  v.  Schencky  23  Wend.  446. 

The  doctrine,  however,  can  have  no  application  to  the  case 
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of  an  intentional  and  unhnvful  assault  and  battery,  for  the 
reason  that  the  person  thus  assaulted  is  under  no  obligation 
to  exercise  any  care  to  avoid  the  same  by  retreating  or  oth- 
erwise, and  for  the  further  i^eason  that  his  want  of  care  can, 
'in  no  just  sense,  be  said  to  contribute  to  the  injury  inflicted 
I  upon  him  by  such  assault  and  batteiy. 

An  intentional  and  unlawful  assault  and  battery,  inflicted 
upon  a  person,  is  an  invasion  of  his  right  of  personal  secu- 
rity, for  which  the  law  gives  him  redress,  and  of  this  redress 
he  can  not  be  deprived  on  the  ground  that  he  was  negligent 
and  took  no  care  to  avoid  such  invasion  of  his  right. 

The  trespass  was  puqiosely  committed  by  the  defendant. 
If  he  could  excuse  it  on  the  ground  of  the  alleged  miscon- 
duct of  the  plaintiff,  and  if  he  employed  no  more  force  than 
was  necessary  and  reasonable,  that  was  a  complete  defence. 
Otherwise,  the  plaintiff,  if  he  made  out  the  trespass,  was 
entitled  to  recover,  and  no  negligence  on  his  part,  as  before 
observed,  could  defeat  his  action.  The  case  of  Ruter  v.  jPby, 
4()  Iowa,  132,  is  in  point.  There,  the  plaintiff  alleged  that 
the  defendant  had  assaulted  and  beat  her-  with  a  pitchfork. 
On  the  trial  the  defendant  asked,  but  tl^  court  refused,  the 
following  instruction:  *'If  you  find  from  the  evidence  that 
the  plaintiff  was  injured,  or  contributed  to  her  injury,  by 
her  own  act  or  negligence,  defendant  would  not  be  liable  for 
^  assault  and  batteiy  upon  her,  and  plaintiff  can  not  recover." 

(On  appeal  the  court  said  upon  this  point :  "The  doctrine  of 
contributoiy  negligence  has  no  application  in  an  action  for 
assault  and  battery." 

The  case  here  is  entirely  unlike  that  of  Brown  v.  KendalU 
(5  Gush.  292,  There,  the  defendant's  dog  and  another  were 
fighting.  The  defendant  was  beating  the  oogs  withTa  stick 
in  order  to  separate  them,  in  doing  which  he  accidentally  hit 
the  plaintiff  in  the  eye  with  the  stick.  It  was  held  that 
trespass  vi  ei  armis  was  the  preper  form  of  action,  because 
the  injury  to  the  plaintiff  was  immediate ;    but  that  as  the 
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pailiug  of  the  dogs  was  a  proper  and  lawful  act,  and  as  the 
hitting  of  the  pldntiff  was  not  intentional,  but  a  mere  aeei- 
<[ent  or  casualty,  the  plaintiff  could  not  recover  at  all,  without 
showing  a  want  of  ordinary  care  on  the  part  of  the  defendant ; 
and  then  that  contributory  negligence  on  the  part  of  the 
pkintiff  would  defeat  the  action. 

Although,  according  to  the  common  law  system  of  plead- 
ing, trespass  vt  et  armis  was  the  proper  form  of  action  in 
such  case,  the  essential  and  only  ground  on  which  the  action 
could  rest  was  the  negligence  of  the  defendant  in  doing  an 
act  lawful  in  itself,  whereby  the  plaintiff  was  injured ;  and 
this  is  60  as  fully  as  if  the  plaintiff  had  framed  his  declara- 
tion in  case,  for  the  negligence. 

The  difference  between  that  case  and  the  present  is  sub- 
stantial and  vital.  In  that  case,  the  batteiy  was  uiijinten- 
tional,  and  the  defendant  therein  was  guilty  of  no  wrong, 
save  his  negligence.  Here,  the  defendant  intentionally  per- 
petrated the  batteiy,  and  the  plaintiff's  right  to  recover  was 
not  based  upon  the  negligence  of  the  defendant  at  all. 

The  court  gave  the  jury  the  following  charge,  viz. : 

"If  Mr.  Kelly,  on  the  night  of  the  3d  day  of  March,  ' 
1876,  was  in  the  bar-i*ooni  of  the  defendant,  the  defendant  j 
had  the  right,  whether  Mr.  Kelly  was  behaving  himself  or 
misbehaving  himself,  to  request  Mr.  Kelly  to  leave  the  house  ' 
of  defendant ;  and  if,  upon  such  request,  Mr.  Kelly  did  not, 
within  a  reasonable  time,  comply  with  such  request,  and 
leave  the  house,  then  the  defendant  had  the  right  to  use 
such  force  as  was  necessary  to  remove  him,  and  no  more ; 
and  if,  in  removing  him,  he  used  more  force  than  was  rea- 
sonably necessary,  then  the  defendant  became  a  wrong-doer, . 
and  is  liable,  in  this  action,  to  a  verdict  at  your  hands,  for' 
any  injury  the  plaintiff  may  have  sustained,  on  accomit  of 
such  excessive  force." 

It  is  claimed  by  the  appellant,  that  the  instiiiction  was 
wrong  as  applied  to  the  issues ;  that,  as  the  plaintiff  replied 
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by  denial  only  to  the  first  paragraph  of  answer,  he  could  not 
i-ecover  for  any  excess  of  force,  but  should  have  replied  the 
excess  specially. 

It  was,  however,  long  ago  settled  that  in  trespass  for  as- 
sault and  battery,  on  plea  of  son  assatdt  demesne^  and  the 
common  law  replication  de  injuria ^  ete.,  the  plaintiff  could 
recover  for  the  excess,  no  special  replication  being  neces- 
saiy.  Fisher  v.  Bridges,  4  Blackf .  518 ;  Philbrick  v.  Fos- 
ter, 4  Ind.  442. 

But  the  counsel  for  the  appellant  say :  "The  replication 
of  a  general  denial  is  not  a  replication  de  injuria. ^^  A  rep- 
lication of  general  denial,  however,  is  the  full  equivalent 
of  the  common  law  replication  de  injuria,  for  the  substance 
of  that  replication  was  but  a  denial,  total  or  partial,  of  the 
matter  alleged  in  the  plea.  Thus  says  Mr.  Chitty  ( 1  Chitty 
Plead.,  16th  Am.  ed.,  p.  618):  "In  trespass  to  persons^ 
if  the  defendant  has  pleaded  son  assault  demesne,  and 
self-defence,  or  a  defence  of  a  father,  mother,  son,  etc, ,'^ or 
any  other  plea  merely  in  excuse  of  an  injury  to  the  person 
(and  not  a  justification  under  process  of  a  court  of  record), 
the  replication  or  general  traverse  de  injuria  or  de  son  tort 
demesne,  the  qualities  of  which  will  be  explained  hereafter^ 
is  in  general  proper,  if  the  plea  be  wholly  untrue.*'  Again, 
at  page  633  :  **In  trespass,  and  in  actions  'on  the  case  for 
slander,  the  replication  containing  a  general  denial  of  the 
whole  plea  sometimes  occurs,  and  is  termed  a  replication  de 
injuria  sua  propria  absque  tali  causa,  or  *c?e  son  tort  demesne 
sans  tiel  cau^e;^  or  if  a  part  of  the  plea  be  admitted,  then  it 
is  termed  de  injuria  absque  residua  causa,  thereby  denying 
all  but  the  admitted  fact  or  facts.  This  replication  tenders 
issue  upon  and  compels  the  defendant  to  prove  every  ma- 
terial allegation  in  his  plea,  and  therefore  it  is  frequently 
advantageous  to  the  plaintiff  to  adopt  it,  when  by  the  rules 
of  pleading  it  is  pennitted." 

Stephen/ says  (Stephens'^  PL,  by  Tyler,  p.  179)  :    *<There 
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is  another  species  of  traverse,  which  varies  from  the  common 
form,  and  which,  though  confined  to  particular  actions,  and 
to  a  particular  stage  of  the  pleading,  is  of  frequent  occur- 
rence. It  is  the  traverse  de  injuria  sua  p'opHa  absqite  tali 
causa  J  or  (as  it  is  more  compendiously  called)  the  traverse 
de  injuria.  It  always  tenders  .issue;  but,  on  the  other  haiid^ 
differs,  like  many  of  the  general  issues,  from  the  common 
form  of  the  tmverse,  by  denying  in  general  and  summary 
terms,  and  not  in  the  words  of  the  allegation  traversed.'^ 

We  have  been  thus  particular  in  exhibiting  the  ofBce  and 
character  of  the  common  law  replication  de  injuria  ^  etc.y  for 
the  purpose  of  showing  that  the  decisions  of  this  court,  above 
mentioned,  that  the  excess  of  force  could  be  shown  under 
such  replication,  are  entii'ely  applicable  to  the  case  of  a  rep- 
lication of  general  denial.  Whether  excess  of  force  could 
be  shown  under  replication  of  general  denial  to  an  answer 
setting  up  b.  justification^  as  an  arrest  by  virtue  of  legal  pro- 
cess, instead  of  an  excuse  merely,  as  in  this  case,  we  need 
not  decide.  See  on  this  subject  cases  cited  in  note  y^  to 
Chitty  Plead.,  at  page  first  above  cited. 

The  objection  to  the  instruction  is  not  well  taken. 

The  defendant  asked  instruction  numbered  9  to  be  given » 
but  it  was  refused  on  the  ground  that  it  was  substantially 
embraced  in,  the  charges  given.  Upon  comparing  the 
instructions,  we  think  the  one  asked  was  covered  by  those 
given. 

What  we  have  already  said,  on  the  subject  of  negligence^ 
disposes  of  the  13th  and  14th  charges  asked  and  refused. 

We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
Vol.  72.-29 
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-<^HANOE  OF  Venue  from  JwGE.—AppointineiU  of  AUortiey  as  Judge 
pro  tempore, — ConstUuUonal  Law.— The  act  of  March  7th,  1877,  Acts 
1877,  Reg.  Sess.,  p.  28,  authorizing  the  judge  of  a  court,  on  a  cliangc  of 
venue  from  him,  to  appoint  an  attorney  as  judge  pro  tempore^  is  coneti- 
tutional. 

CojrTiNUANCE.—iVact(cc.— iVe««w»ptM)».— Ui)on  an  application  for  a  con- 
tinuauce,  made  by  a  defendant,  supported  by  affidavit,  on  the  grounds 
that  he  was  unable  to  attend  the  trial  of  tlie  cause,  on  account  of  sick- 
ness, that  he  was  an  important  witness  in  his  own  behalf  in  such  suit, 
and  tliat  his  presence  was  necessary  to  a  proper  defence  tliei*eof ;  the 
plaintiff  thereupon  admitted  that  the  defendant  would  testify  to  the 
facts  stated  In  his  affidavit,  and  consented  that  it  might  be  used  as  eyt' 
dence  upon  the  trial,  whereupon  tlie  court  i-efused  a  continuance. 

Meld^  that  the  presumption  Is  in  favor  of  tlie  action  of  tlie  trial  court, 
with  reference  thereto,  and  such  action  will  not  be  revei*&ed,  unless  af- 
firmatively shown  to  have  been  injurious. 

Instruction. — Presnmption.—Becord,— Where  instructions  are  not  In  the 
record,  the  presumption  is  that  they  were  such  as  to  prevent  any  mis- 
application of  the  evidence  by  the  jury. 

Evidence.— /S^tot««6  of  LimUatioru.— Concealment  of  Cause  of  Action.-^As 
to  sufficiency  of  evidence  to  support  a  vci-dict,  and  to  warrant  the  jiny 
in  finding  such  a  concealment  as  to  take  a  case  out  of  the  statute  of 
limitations,  see  opinion. 

From  the  Switzerland  Circuit  Court. 
H.  A.  Downey,  L,  O.  Schi^dei*,  8.  Carter  and  W.  R, 
Johnaouj  for  appellant. 

W.  D.  Ward  and  J.  8.  Jelly,  for  appellee. 

Woods,  J. — ^Upon  an  affidavit  of  the  bias  and  prejudice 
of  the  presiding  judge,  a  practicing  attorney  of  the  county 
and  State,  in  good  standing,  was  appointed  to  preside,  and, 
over  the  objection  and  exception  of  the  defendant,  did  pre- 
side, at  the  trial  of  the  ease  in  the  circuit  court. 

It  is  insisted,  on  two  grounds,  that  the  attorney  so  ap- 
pointed to  act  as  judge  had  no  right,  power  or  jurisdiction 
to  act  in  that  capacity,  first,  because  the  law  does  not  au- 
thorize such  an  appointment;  and,  second,  because,  if  the 
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law  can  be  construed  to  authorize  the  appointment,  the  law 
itself  is  unconstitutional. 

The  act  of  March  7th,  1877,  Acts  1877,  Reg.  Sess.,  p.  28, 
was  in  force  at  the  time  of  the  appointment  complained  of, 
and,  if  constitutional,  plainly  justified  the  action  of  the  court. 
The  language  of  the  act,  so  far  as  necessary  to  quote,  is  : 
*'In  all  cases  where  another  judge  may  be  called,  if  it  shall  be 
tlifficult  for  any  cause  to  procure  the  attendance  of  such 
judge,  to  prevent  delay,  the  court  may  appoint  any  compe- 
tent attorney  of  this  State,  in  good  standing,  to  act  as  judge, 
who,  if  he  consent  to  sen^e,  shall  be  qualified  as  other  judges, 
*  *  *  and  he  shall  have  power  to  act,  subject  to  the 
conditions  provided  for  judges  called  as  is  in  this  act  pro- 
vided."    Sec.  2. 

The  questions  raised  by  counsel,  both  as  to  the  construc- 
tion and  the  constitutionality  of  this  act,  have  already  been 
settled  by  this  court  in  a  case  wherein  the  same  points  were 
made  as  now,  and  presumably  the  same  arguments,  as  the 
counsel  for  the  appellant  in  this  case  were  also  of  counsel 
for  the  appellant  in  the  case  referred  to,  viz. :  Tfie  State  \ . 
Dufour^  63  Ind.  567.  See  also  Starry  v.  Winning ^  7  Ind. 
311. 

The  defendant  made  an  application  for  a  continuance, 
supported  by  his  own  affidavit,  which  was  oveiTuled,  and 
this  is  claimed  to  have  been  eiTor.  The  showing  was  that 
the  defendant  was  sick  and  unable  to  be  present ;  that  he 
was  an  im2)oilant  witness  in  his  own  behalf.  After  stating 
what  his  testimony  would  be,  and  the  fact  of  his  sickness 
and  inability  to  attend  the  court,  his  residence  in  the  county, 
and  other  formal  matters,  the  affidavit  is  as  follows: 
*'And  he  further  says  that  his  presence  at  the  trial  of  said 
cause  is  necessary  to  the  proper  defence  thereof ;  that  it  is 
necessary  to  his  proper  defence  that  he  be  personally  pres- 
ent at  said  trial  in  order  that  he  may  advise  and  confer  with 
his  counsel  during  the  progress  of  said  trial,  and  that  ho 
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desires  to  be  present  at  said  trial,  and  would  be  present 
now  but  for  his  inability  to  be  there  on  account  of  said  sick- 
ness." 

The  plaintiff  admitted  that  the  defendant  would  testify  to 
the  facts  stated  in  the  affidavit,  and  consented  that  the  same 
be  used  on  the  trial,  whereupon  the  court  overruled  the  ap- 
plication for  a  continuance. 

If  there  was  any  eiTor  in  this  iiiling,  it  was  because 
of  that  portion  of  the  affidavit  given  in  full,  which  set  forth 
the  necessity  of  the  defendant's  personal  presence,  to  confer 
with  his  counsel,  etc.  It  is  unquestionably  an  imi^ortant 
privilege  of  a  party  to  be  present  at  the  trial  of  his  cause,, 
which  should  not  be  denied  on  a  proper  application  made». 
unless  for  weighty  reasons.  .The  presumptions,  however, 
are  in  favor  of  the  action  of  the  court  in  i-eference  to  a  ques- 
tion  of  this  kind,  as  well  as  others,  and  such  action  will  not 
be  revei"sed,  unless  shown  affirmatively  to  have  been  wrong. 

There  was  nothing  in  the  affidavit  to  show  when,  if  ever, 
the  defendant  would,  or  exi)ected  to,  be  able  to  be  in  attend- 
ance. The  nature  of  the  sickness  was  not  shown,  nor  the 
age  and  general  condition  of  health  of  the  defendant.  For 
aught  that  appears,  the  court  may  Ijave  had  reason  to  believe 
that  the  defendant  would  never  be  able  to  attend  the  trial .. 
In  fact,  the  defendant  died  thereafter,  and  the  assignment 
of  erroi-s  in  this  court  is  made  in  the  name  of  his  executor. 
If  a  new  trial  were  gmnted  on  this  gi'ound,  he  could  not 
attend  it,  and  possibly  the  facts  stated  in  his  affidavit  might 
not  be  admissible  again. 

The  remaining  grounds,  on  which  it  Is  claimed  that  a  new 
trial  should  have  been  granted,  ai-e,  that  the  court  eiTcd  in 
permitting  the  introduction  of  certain  testimony,  and  in 
refusing  to  submit  to  the  juiy  the  sixth  interrogatory  in  the 
shape  requested  by  the  appellant,  and  that  the  verdict  is 
contraiy  to  law,  and  not  sustained  by  sufficient  evidence,  and 
that  the  damages  ai*e  excessive. 
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The  complaint  was  filed  on  .the  24th  day  of  October,  1876, 
and  was  for  money  alleged  to  have  been  received  in  Jan- 
uary, 1865,  for  the  use  of  the  plaintiff  by  the  defendant, 
but,  from  said  date  to  the  bringing  of  the  suit,  held  and  con- 
verted by  the  defendant  to  his  own  use. 

The  defendant  answered  by  a  general  denial  and  pleas  of 
payment  and  the  six  years'  statute  of  limitations.  The 
plaintiff  replied  in  general  denial  and  to  the  plea  of  limita- 
tion, that  the  defendant  had  concealed  from  the  plaintiff  the 
fact  of  having  received  the  money ;  that  the  defendant  and 
the  plaintiff  had  daily  intercourse  and  business  transactions 
with  each  other,  and  during  all  such  times  the  defendant  at 
no  time  conveyed  to  the  plaintiff  the  fact  that  he  had 
received  such  money,  and  he  denied  having  ever  received 
•any  such  money  to  this  plaintiff,  *'and  the  fact  never  came 
to  plaintiff's  knowledge  until  within  the  last  year,  immedi- 
.ately  before  the  commencement  of  this  suit.*'  There  was 
no  demurrer  to  this  reply. 

ThS  evidence  shows,  or  tends  to  show,  that  a  Mr.  Hamilton, 
of  Kentucky,  gave  to  one  Baker,  of  Boone  County,  Ken- 
tucky, the  sum  of  $250  for  use  of  the  appellee,  James  Tait. 
Baker,  before  receiving^  the  money,  had  informed  the  de- 
fendant, William  l*.  Pate,  that  he  could  get  that  sum  of 
money  of  Hamilton  for  the  benefit  of  the  appellee,  where- 
upon the  defendant  had  said  to  Baker,  "Tait  is  angiy  >vith 
you  because  of  the  interest  you  are  taking  in  the  defence  of 
Hamilton,  and  you  had  better  give  me  (Pate)  the  money  to 
give  to  him;"  and  accordingly,  within  a  few  days.  Baker, 
having  received  the  money  of  Hamilton,  handed  it  to  Pate 
for  the  use  of  Tait ;  but,  instead  of  handing  the  money  to 
Tait,  the  appellee,  the  defendant  gave  the  money,  or  proba- 
bly only  $175  thereof,  to  John  Tait,  the  brother  of  the  ap- 
pellee, who  applied  the  same  to  his  own  use,  treating  it  as 
applied  on  the  price  of  a  dwelling-house,  which  he  had  con- 
veyed to  the  wife  of  the  appellee.  The  transaction  between  the 
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defendant  and  John  Tait  <<was  understood  to  be-  strictly 
secret,"  and  the  appellee  did  not  in  fact  learn  of  the  monej 
having  come  into  the  hands  of  the  defendant  for  his,  the 
plaintiff's,  use,  until  within  the  year  before  the  suit  was 
brought.  The  parties  had  constant  or  frequent  business 
dealings,  the  plaintiff  working  for  the  appellee,  but  in  all 
their  transactions  and  frequent  settlements,  the  defendant 
gave  the  plaintiff  no  information  of  the  money.  It  may  be 
inferred  from  the  evidence,  that  the  son  of  the  plaintiff  had 
been  killed,  and  that  a  suit  was  prosecuted  against  Hamil- 
ton, perhaps  for  the  killing,  and,  for  reasons  conneited  with 
or  growing  out  of  this  trouble,  Hamilton  was  persuacfed 
by  Baker  to  contribute  the  money  in  question  for  the  use  of 
the  plaintiff.  But  of  these  things  there  are  only  hints  Id 
the  evidence,  and  nothing  in  the  briefs. 

It  is  insisted  by  counsel  for  appellant  that  the  plea'  of  the 
statute  of  limitations  is  clearly  established,  and  that  there 
is  no  proof  showing  or  affording  ground  for  an  infei-ence  of 
concealment  by  the  defendant  of  the  cause  of  action.  We 
have  come  to  a  different  conclusion.  Under  the  circum- 
stances partially  revealed  by  the  evidence  as  already  stated, 
it  is  evident  that  neither  Hamilton  nor  Baker  were  ever  likely 
to  communicate  with  the  appellee  about  the  matter.  The^ 
defendant  requested  that  the  money  be  placed  in  his  hands 
by  Baker,  and  told  Baker  that  the  appellee  was  angry  with 
him.  Baker,  a  fact  whose  natuml  tendency  was  to  keep^ 
Baker  away  from  the  appellee,  and  this  fact,  taken  in  con- 
nection with  the  understanding  formed  between  the  de- 
fendant and  John  Tait  to  keep  secret  their  disposition  of 
the  money,  was  enough  to  warrant  a  jury  in  finding  such 
concealment  as  to  take  the  case  out  of  the  statute  of  limita- 
tions ;  at  least  its  tendency  that  way  is  so  strong  as  to  for- 
bid any  interference  with  the  verdict  by  this*  court. 

Under  the  issues  and  in  the  light  of  the  circumstances,  it 
was  proper  that  the  plaintiff  should  be  allowed  to  show  his 
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dealings  with  the  defendant  during  the  time  between  the 
receipt  of  the  money  by  the  defendant  and  the  bringing  of 
the  suit.  The  facts  so  proven  tended  to  show  the  plaintiff's 
ignorance  of  his  cause  of  action,  and  perhaps  to  throw  light  on 
the  defendant's  conduct  from  the  time  when  he  requested 
Baker  to  htind  the  money  to  him.  The  instructions  of  the 
court  are  not  in  the  record,  and  the  presumption  is  that  they 
were  such  as  to  prevent  any  misapplication  of  the  evidence 
by  the  jury. 

The  damages  assessed  were  $420,  and^we  can  not  say  that 
they  are  excessive. 

The  sixth  interrogatory,  as  modified  by  the  court,  was 
in  legal  effect  the  same  as  when  unmodified,  and  the  modifi- 
cation, therefore,  did  no  harm  for  which  the  judgment 
should  be  reversed. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 


No.  7276. 

The  Board  of  Commissioners  of  Grant  Cotintt  v, 
Bradford. 

County  Commissioners.— Ca^t  not  Offer  Reward  for  Arrest.— 'Contract.— 
Ultra  Vires, — ^A  board  of  county  commissioners  has  no  power  to  aid 
in  the  arrest,  prosecution  or  conviction  of  a  person  charged  witli 
the  commission  of  crime,  eitlier  by  an  offer  of  reward  or  by  the  em- 
ployment^of  detective  or  professional  slrill;  and  a  contract  made  by 
snch  board  for  such  purpose,  not  entered  of  record,  is  ultra  vUres,  and 
can  not  be  enforced. 

From  the  Gi'ant  Circuit  Court. 

i?.  W.  Bailey  and  A.  Diltz^  for  appellant. 
A.  Steele  and  R.  T.  St.  Johuy  for  appellee. 
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HowK,  J. — ^Moses  Bradford,  the  appellee,  sued  the  appel- 
lant, and  alleged,  in  substance,  in  his  complaint,  that  the 
appellant,  at  its  December  term,  1872,  offered  a  reward  of 
two  hundred  dollars  for  the  an-est  of  one  Perry  Myers,  and 
ordered  the  same  to  be  entered  of  record,  in  the  record  of 
its  proceedings,  but  that,  through  inadvertence,  said  order 
was  overlooked  and  was  not  entered  of  record  ;  that  the  appel- 
lant, at  the  time,  supposed  that  said  order  was  so  recorded, 
and  acted  thereon  ;  that  the  appellee,  having  learned  of  said 
order  and  record,  and  the  publication  of  said  recoixl,  and 
acting  thereon,  arrested  said  .Perry  Myers  and  delivei-ed  him 
to  the  authorities  of  Grant  county,  bidiana,  when  he,  the 
said  Myers,  was  duly  tried,  convicted  and  sentenced  to  the 
penitentiary,  where  he  then  was  ;  and  the  appellee  asked  the 
court  to  order  and  decree  that  the  appellant  should  enter  of 
record  the  aforesaid  order,  and  that  the  said  reward  should 
be  paid  by  the  appellant  to  the  appellee,  and  to  grant  him 
such  other  relief  as  might  be  just  in  the  premises. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
for  the  appellee,  assessing  his  damages  in  the  sum  of  two 
hundred  dollars ;  and  the  appellant's  several  motions,  for  a 
venire  de  hovOy  for  a  new  trial,  and  in  arrest  of  judgment, 
in  the  order  named,  were  severally  overruled  by  the  court, 
and  to  each  of  these  decisions  the  appellant  excepted.  Judg- 
ment was  then  rendered  for  the  appellee,  and  against  the  a[)- 
pellant,  upon  and  in  accordance  with  the  verdict  of  the  jury. 

The  following  decisions  of  the  circuit  court  the  appellant 
has  here  assigned  as  errors : 

1.  In  overruling  its  motion  for  a  venire  de  iiovo; 

2.  In  overruling  its  motion  for  a  new  trial ; 

3.  In  overruling  its  motion  in  arrest  of  judgment ; 

4.  In  overruling  its  motion  to  change  the  form  of  the 
judgment ; 

5.  In  giving  the  jury  instructions  numbered  1,  2  and  3, 
over  its  objections ; 
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6.  The  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  ;  and, 

7.  The  judgment  is  void,  because  of  the  insufficiency  of 
the  complaint. 

The  questions,  arising  under  each  of  these  alleged  en*ors, 
have  been  ably  and  elaborately  argued  by  the  learned  coun- 
sel of  the  respective  parties ;  but  the  view  which  we  shall 
take  of  the  appellee's  supposed  cause  of  action  I'enders  it 
unnecessary  for  us  to  follow  counsel  in  their  arguments,  or 
to  consider  or  decide  any  other  question  than  the  sufficiency 
or  insufficiency  of  the  appellee's  complaint. 

The  board  of  commissioners  of  a  county  is  a  creature  of 
the  statute,  and  is  vested  with  and  possessed  of  just  such 
powers,  rights,  privileges  and  franchises,  corporate,  judicial, 
legislative  and  ministerial,  as  the  statute  has  conferred  upon 
it,  and  such  as  are  clearly  and  necessarily  implied,  to  enable 
it  to  cany  out  and  accomplish  the  objects  and  purposes  of 
its  creation.  The  law  confera  no  power,  and  enjoins  no 
duty,  upon  the  board  of  commissioners  of  a  county  to  aid 
in  the  arrest,  prosecution  or  conviction  of  a  person  charged 
with  the  commission  of  crime,  either  by  an  offer  of  reward 
or  by  the  employment  of  detective  or  professional  skill.  If 
it  be  conceded  that  the  facts  stated  in  appellee's  complaint 
«re  sufficient  to  show  a  contract  by  the  api)ellant  for  the 
payment  to  the  appellee  of  the  reward  alleged  to  have  been 
offered  by  it  for  the  arrest  of  Perry  Myera  (a  point  which 
may  well  be  doubted,  but  which  we  need  not  and  do  not  de- 
cide), we  are  of  the  opinion  that  this  contract,  by  and  on  the 
part  of  the  a2)i)ellant,  was  clearly  ultra  vires^  and  can  not  be 
enforced. 

The  case  at  bar  does  not  differ  in  principle  fi'om  the  re- 
cent ease  of  Hight  v.  T7ie  Boards  efc.^  of  Monroe  Co.^  68 
Ind.  575.  In  the  case  cited,  Hight  alleged  in  his  complaint 
that  ho  had  been  employed  by  the  county  board,  the  appel- 
lee, to  co-operate  with  the  attorneys  for  the  State,  and,  un- 
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der  their  directions,  to  aid  in  the  prosecution  of  divers  per- 
sons, charged  with  the  murder  of  an  unknown  man,  in  said 
Monroe  county,  and  that,  under  such  employment,  he  had 
expended  both  time  and  money  in  assisting  in  such  prosecu- 
tion, etc.  On  appeal  to  this  court,  the  i^ower  of  the  county 
board  to  make  such  a  contract,  and  its  validity,  were  the 
questions  for  decision.  On  these  questions,  Biddle,  J., 
speaking  for  the  court,  said:  **Is  there  any  exj^ress  power 
or  any  imj^lied  power  necessary  to  execute  any  express 
power,  or  i)erform  any  duty,  granted  or  enjoined  by  the  act 
under  which  the  board  of  commissioners  is  organized,  which 
authorizes  it  to  make  the  contract  set  out  in  the  complaint? 
We  think  not.  There  is  no  express  power  by  which  the 
board  can  employ  a  person  to  aid  the  attorneys  of  the  State 
in  'more  effectually  i^rosecuting,  and  procuring  to  be  ijrose- 
cuted,'  any  person  charged  with  a  crime ;  and  no  express 
power  making  it  the  duty  of  the  board  to  employ  a  pereon 
to  aid  in  any  such  puqiose  ;  nor  is  there  any  express  power 
granted  to  or  duty  enjoined  upon  the  board,  which  renders 
such  employment  for  such  i>uri>oses  necessaiy  or  proj^er  to 
execute  its  powers  or  perfoim  its  duties.'* 

To  the  same  effect  is  the  decision  of  this  court  in  the 
case  of  The  Boards  etc.j  of  Ripley  Co.  v.  Ward^  G9  Ind. 
441.  In  that  case  the  ai)j)ellees  were  attorneys,  and  sued  to 
recover  their  fees  for  professional  services  by  them  rendered > 
under  an  alleged  contract  with  the  appellant,  the  county 
board,  in  a  criminal  prosecution  of  an  ex-treasurer  of  the 
county,  on  an  indictment  for  embezzlement  of  the  funds  of 
the  county.  On  appeal,  this  court  held  that  "The  board  of 
commissioners  had  no  power  to  employ  the  appellees  as  at- 
tonieys  to  conduct  the  criminal  prosecution  mentioned  in 
the  special  finding  of  the  jury,  and  the  county  could  not 
therefore  be  compelled  to  pay  for  services  rendered  under 
such  employment." 

For  the  reasons  given  we  think  that  the  appellee's  com- 
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plaint,  in  the  case  now  before  us,  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  give  leave  to  api>ellee 
to  amend  his  complaint,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 
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The  Liberty  Township  Draining  Association  v.  Wat- 
kins  ET  ux. 

Draininq  Association.— ^tton  by,  Against  Member  for  Assessment. — 
De/ence.^A  member  of  a  draining  association  is  restricted,  by  section 
21  of  the  act  of  Marcli  lOtli,  1873, 1  R.  S.  1876,  p.  418,  in  his  defence, 
in  an  action  by  the  association  for  the  assessments  of  lii^  benefits,  to 
such  only  as  relate  to  the  amount  tliereof . 

Same. — Married  Woman, — Coiild  not  be  Member  of  such  Association.— Cor- 
ertnre.— Practice.— A  manied  woman,  pHor  to  the  act  of  Maix^h  25tlu 
1879,  could  not  become  a  member  of  a  draining  association  incorpo- 
rated under  said  act  of  March  10th,  1873,  by  signing  its  oiiginal 
articles  of  association^  and,  not  being  a  member  thereof,  was  not 
restricted  in  her  defence,  in  a  suit  against  lier  for  the  assessment  of 
benefits,  to  such  objections  only  as  related  to  the  amount  thereof. 

SiLME.— Evidence.— Public  UtUity •^Benefits. —On  such  trial,  it  would  be 
eiToneous  to  permit  such  association  to  prove  the  public  utility  of  tlie 
work,  and  the  benefits  her  land  would  receive. 

Pleading. — Writte:n  Instrument. —  Copy. — Variance. —  Where  there  is  a 
variance  between  the  description  of  a  written  instnmient  in  a  pleadings 
and  a  copy  of  such  instrument  therewith  filed,  the  copy  controls,  and 
will  be  presumed  to  be  right  until  the  contrary  is  shown. 

Rehearing. —  Supreme    Court.— Practice,— A   rehearing   will    not   be 

•  granted  to  enable  the  parties  to  present  questions  for  the  fii*st  tinie« 
when  it  appears  that  they  are  such  as  should,  and  might  have  beeu^ 
presented  on  the  original  hearing  of  the  cause. 

From  the  Henry  Circuit  Court. 

M.  E.  Forknei'^  for  appellant. 

J.  H.  Mellett  and  E.  H.  Bundy^  for  appellees. 
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HowK,  J. — This  was  a  suit  by  the  sipi)ellant  against  the 
ap])elieei!>  to  collect  the  amount  of  an  assessment  against  the 
iil)l)ellees'  lands,  in  the  appellant's  favor  and  for  its  benefit. 
In  its  complaint  the  appellant  demanded  judgment  for  ninety- 
six  dollars,  and  for  the  enforcement  of  its  lien  by  virtue  of 
said  assessment  on  $aid  lands,  by  the  sale  of  the  lands,  or 
«o  much  thereof  as  might  be  necessary  to  pay  said  sum,  and 
for  other  i^roper  relief.  Among  the  facts  stated  in  its  com- 
plaint, the  appellant  alleged  that  it  was  a  corporation,  duly 
and  legally  organized  under  and  pursuimt  to  an  act  of  the 
General  Assembly  of  this  State,  entitled,  **An  act  to  author- 
ize and  encourage  the  construction  of  levees,  dikes,  drains 
and  ditches,  and  the  reclamation  of  wet  and  ovei'flowed 
lands,  by  incoiporated  associations,"  etc.,  api>roved  March 
10th,  1873 ;  and  that  the  appellees,  Maria  L.  Watkins  and 
John  J.  Watkins,  her  husband,  were  '*each  membei"s  of 
said  coq)oration,  by  virtue  of  their  having  signed  its  original 
articles  of  association." 

The  appellees  answered  in  eleven  pai-agraphs,  of  which 
the  first  was  a  geneml  denial,  and  each  of  the  other  para- 
j^raphs  stated  affirmative  matters  by  way  of  defence.  To 
the  eighth,  ninth  and  tenth  paragi'aphs,  which  were  the  sep- 
arate answers  of  the  api^ellee  Maria  L.  Watkins,  the  appel- 
lant demurred  upon  the  gi'ound,  as  to  each  of  said  para- 
graphs, that  it  did  not  state  facts  sufficient  to  constitute  a 
defence  to  the  action,  which  demurrei's  were  severally  over- 
iniled  by  the  court,  and  to  these  rulings  the  apj^ellant 
excepted,  and  then  replied  to  the  answer  by  a  general 
denial.  The  issues  joined  were  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  the  appellees;  and  the  appellant's 
motion  for  a  new  trial  having  been  overruled,  and  its  excep- 
tion entered  to  this  decision,  the  court  rendered  judgment 
on  the  verdict. 

In  this  court,  the  appellant  has  assigned  as  eiTors  the  fol- 
lowing decisions  ^of  the  circuit  court : 
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1.  In  overruling  Its  demurrers  to  each  of  the  eighth  and 
ninth  paragitiphs  of  the  separate  answer  of  the  appellee  Ma- 
ria L.  Watkins ;  ^ 

2.  In  oveiTuling  its  demurrer  to  the  tenth  panigraph  of 
the  separate  answer  of  the  appellee  Maria  L.  Watkins ;  and, 

3.  In  overruling  its  motion  for  a  new  trial. 

The  fii-st  and  second  of  these  alleged  errors  may  properly 
be  considered  together,  as  they  present  for  decision  substan- 
tially the  same  question.  In  each  of  the  paragraphs  of  her 
separate  answer,  the  appellee  Maria  L.  Watkins  alleged,  tts 
ft  fact,  that,  at  the  time  she  signed  the  appellant's  articles 
of  association,  she  was,  and  had  been  since,  and  then  was,  a 
mamed  woman.  This  fact  was  evidently  alleged  in  each 
of  the  said  paragi'aphs  of  answer,  upon  the  theory  and  as- 
sumption that  the  appellee  Maria  L.  Watkins  was  not,  and 
could  not  be,  by  reason  of  her  coverture,  a  member  of  the- 
coqioration,  notwithstanding  the  admitted  fact  that  she  had 
signed  its  articles  of  association.  For,  in  each  of  the  said 
paragraphs  of  her  answer,  she  had  stated  matters  by  way  of 
defence,  which  would  not  have  been  available  to  her  as  a 
member  of  the  association,  in  defence  of  this  action.  If  she 
was  a  member  of  the  association,  she  would  not  be  allowed^ 
under  the  provisions  of  the  statute  as  construed  by  this 
court,  to  make  any  defence  to  this  action,  except  such  as  re- 
lated to  the  amount  of  the  assessment. 

In  the  recent  case  of  Tfie  Liberty  Township  Draining 
Association  v.  Bnimbackj  68  Ind.  93,  after  quoting  the 
provisions  of  the  statute,  it  was  said  by  Biddle,  J.,  speak- 
ing for  the  court :  **As  the  party  against  whom  an  assess- 
ment is  made,  on  such  appeal,  can  make  no  defence  to  the 
the  assessment  except  such  as  goes  to  its  amount,  it  would 
logically  follow,  that,  when  sued  ui)on  the  assessment,  he 
would  be  restricted  to  the  same  defence ;  for  it  would  bo 
useless  to  restrict  him  to  such  defence  on  appeal  from  the 
a«ses.sment,  and  afterward  allow  him  to  set  up  any  defence* 
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to  the  association  of  which  he  was  a  member,  when  sued  to 
recover  the  amomit  of  the  assessments.*' 

The  controlling  question,  therefore,  presented  for  decision 
by  the  first  and  second  alleged  eiTors,  may  l)e  thus  stated : 
Could  Maria  L.  Watkins,  a  manied  woman,  become  and  be 
a  member  of  an  association  incoii^orated  under  the  above  en- 
titled statute  of  March  10th,  1873,  by  signing  its  original  ar- 
ticles of  association  ?  It  seems  to  us  that  this  question  must 
be  answered  in  the  negative,  under  the  law  of  this  State  as 
it  existed  at  the  time  the  aj^pellee  Maria  L.  Watkins  signed 
the  aiticles  of  association  under  which  the  appellant  was  in- 
corporated. It  was  alleged  in  the  complaint  that  these  ar- 
ticles of  association,  after  they  had  been  signed,  were  duly 
and  legally  recorded  in  the  recorder's  office  of  the  pix)per 
county,  on  the  1st  day  of  Februaiy,  1876.  This  action  was 
tried  and  detenuined,  and  final  judgment  was  rendered 
therein,  in  the  appellee's  favor,  on  the  3d  day  of  March, 
1877. 

During  all  this  time,  and,  indeed,  until  *«An  act  concern- 
ing maiTied  women,"  approved  March  25th,  1879,  became 
a  law  of  this  State,  it  is  very  ceitain,  we  think,  that  a  mar- 
ried woman  could  not  lawfully  do  any  act  to  encumber  her 
separate  real  estate,  **except  by  deed,  in  which  her  husband 
:ihall  join."  1  R.  S.  1870,  p.  550,  sec.  5;  Behler  v.  Weij- 
buruy  59  Ind.  143  ;  The  Ameincan  Insurance  Co,  v.  Avery y 
60  Ind.  566.  It  was  alleged  in  the  complaint  that  the  appel- 
lees were  *«each  members  of  said  coiporatlon,  by  virtue  of 
their  having  signed  its  original  articles  of  association  ;"  but 
this  allegation  was  not  sustained  by  the  copy  of  said  original 
articles,  which  was  filed  with  and  made  a  part  of  the  com- 
plaint. It  appeared  from  this  copy  that  the  original  articles 
of  association  were  signed  by  the  appellee  Maria  L.  Watkins  ; 
but  it  did  not  appear  therefrom  that  her  husband,  John  J. 
Watkins,  had  signed  the  original  articles.  In  such  a  case, 
where  there  is  a  variance  between  the  description  of  a  written 


NOVEMBER  TERM,  1880.  463 

The  Libeity  Township  Draining  Association  v.  Watkins  et  ux. 

instrument,  in  a  pleading,  and  a  copy  of  such  instrument 
therewith  filed,  the  rule  is  settled  by  the  decisions  of  this 
<j()uii:,  that  the  copy  controls,  and  will  be  presumed  to  be 
right  until  the  contraiy  is  shown.  Crandall  v.  Tlie  First 
National  Bank  of  Aubtirn^  61  Ind.  349. 

Under  the  provisions  of  the  above  entitled  act  of 
March  10th,  1873,  every  person  who  became  a  member 
-of  a  corporation  organized  thereunder  became  liable  for 
such  part  of  the  cost  of  the  contemplated  improvement 
as  might  be  assessed  against  him  and  his  real  estate 
4iffected  thereby ;  and,  under  the  statute,  such  assessments 
became  *<alien  on  each  and  every  ti-act  of  land  described 
therein,  for  the  amount  of  benefit  assessed  to  such  tract." 
1  R.  S.  1876,  p.  423,  sec.  19.  Such  was  the  legal  effect  of 
T)ecoming  a  member  of  such  a  coiporation.  We  are  of  the 
opinion,  therefoi'e, -that  the  appellee  Maria  L.  Watkins,  by 
signing  the  appellant's  articles  of  association,  in  the  manner 
and  at  the  time  she  did,  could  not  and  did  not,  under  the 
law  as  it  then  existed,  become  a  member  of  tho  appellant 
corporation,  by  reason  of  her  coverture.  Not  being  a  mem- 
ber of  the  coiporatioii,  she  was  not  restricted  by  the  statute 
to  such  defences  merely,  as  related  to  the  amount  of  the 
assessment,  but  she  had  the  right  to  insist  upon  any  and 
every  legal  objection  to  the  appellant's  cause  of  action. 

For  the  reasons  given,  our  conclusion  is  that  the  court  did 
not  en*  in  overruling  the  appellant's  demurrers  to  the  eighth, 
ninth  and  tenth  pai-agraphs  of  answer. 

Under  the  alleged  error  of  the  court,  in  oveiTuling  the 
motion  for  a  new  trial,  the  only  points  made  by  the  api)el- 
lant's  counsel,  in  argument,  are  based  upon  the  idea  that 
the  appellee  Maria  L.  Watkins  wjis  a  member  of  the 
appelhint  corporation.  As  we  have  reached  the  conclusion, 
4^hat  she  was  not  a  member  of  such  coi^ioration,  we  need  not, 
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we  think,  consider  or  decide  any  of  the  points  thus  made* 
The  motion  for  a  new  trial  was  properly  overruled. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 

On  Petition  for  a  Rehearing. 

HowK,  J. — ^The  appellant  asks  a  rehearing  in  this  case  for 
the  following  cause : 

**The  court  erred  in  the  decision  rendered  in  said  cause,  in 
deciding  that  the  Henry  Circuit  Court  did  not  err  in  over- 
ruling the  appellant's  motion  for  a  new  trial  of  said  cause, 
in  that  court." 

In  discussing  the  alleged  error  of  the  court,  in  overruling 
the  appellant's  motion,  counsel  says :  **Conceding  that  she'* 
(the  appellee  Maria  L.  Watkins)  *4s  not  a  member,  and  that 
the  company  has  failed  to  give  the  proper  number  of  notices, 
and  she  had  not  appealed,  we  were  entitled  to  prove  on  the 
trial  the  public  utility  of  the  work,  and  the  benefits  her 
lands  would  receive,  and  the  ruling  out  of  this  evidence  was 
erroneous.  It  was  offered  both  in  the  original  and  rebutting 
evidence,  and  the  ruling  assigned  as  a  cause  for  new  trial." 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  excluding  from  the  jury  the  offered  evidence  in  question* 
The  appellees  were  sued  by  the  appellant,  in  this  action,  as 
•*  members  of  said  coiporation,  by  virtue  of  their  having- 
signed  its  original  articles  of  association."  In  section  21 
of  the  act  of  March  10th,  1873,  under  which  act,  as  stated 
in  the  original  opinion,  the  appellant  alleged  that  it  was  duly 
and  legally  organized  as  a  coiporation,  it  is  provided,  among- 
other  things,  in  relation  to  an  appeal  from  the  assessment  of 
benefits,  that,  if  the  party  appealing  **ls  a  member  of  the 
association,  he  shall  not  be  allowed  to  make  any  objection  to 
the  assessment,  except  such  a^  relates  to  the  amount  of  the 
same."     1  R.  S.  1876,  p.  424. 
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In  The  Liberty  Township  Draining  Association  v.  Binim- 
backj  68  lud.  93,  it  was  decided  that  this  statutoiy  provision 
is  applicable,  also,  to  suits  by  the  coq^oration  against  its 
membei*s  for  the  collection  of  assessments,  and  will  limit 
and  confine  them  to  such  defences  only  as  relate  to  the 
aniomit  of  their  assessments. 

It  seems  clear,  therefore,  that,  under  the  allegation  of  the 
appellant's  complaint  in  the  case  at  bar,  that  the  ai)i)ellees 
were  members  of  the  appellant  corporation,  the  evidence  on 
both  sides,  as  well  for  the  appellant  as  for  the  appellees, 
was  properly  limited  by  the  court  to  such  as  I'elated  to  the 
amount  of  the  assessment.  All  other  evidence  would  be 
inapplicable  to  the  case  made  by  the  complaint,  and  would 
seem  to  be  immaterial  and  irrelevant. 

The  only  other  gromid  for  a  new  trial,  alluded  to  even  by 
the  appellant's  counsel,  in  his  original  brief,  was,  that  the 
verdict  of  the  jury  was  not  sustained  by  the  evidence.  We 
think,  however,  that  this  ground  for  a  new  trial  was  not  well 
assigned.  The  evidence  did  not  even  tend  to  prove  the  case 
made  by  the  allegations  of  the  appellant's  complaint ;  and, 
therefore,  the  verdict  for  the  appellees  was  right  on  the  evi- 
dence. 

In  conclusion,  we  may  properly  remark  that  a  rehearing 
will  not  be  granted,  to  enable  parties,  or  their  counsel,  to 
present  questions  for  decision  for  the  first  time,  when  it  ap- 
pears that  the  questions  are  such  as  ought  to  have  been,  and 
might  have  been,  presented  on  the  original  hearing  of  the 
cause.  Tfie  Boards  etc. ,  of  Lawrence  Co.  v.  HaU^  70  Ind.  469. 

The  court  did  not  err,  we  think,  in  overruling  the  appel- 
lant's motion  for  a  new  trial  of  this  cause. 

The  petition  for  a  rehearing  is  overruled,  at  the  appel- 
lant's costs. 

Vol.  72.— 30 
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No.  7919. 
Ehutsinger  v.  Brown  et  al. 

|i» 65       Tleadino. — Mortgage.— Junior  Incumbrancer.— In  an  action  by  the  holder 

I  72  4M  of  a  senior  mortga^,  it  is  not  necessary  to  aver  and  prave  that  IiIj^ 

rights  had  not  been  defeated  in  an  action  brought  by  a  junior  incum- 
brancer upon  a  lien  inferior  to  such  senior  mortgage. 

^XMK.—Iies  Adjudicata. — A  plea  of  rea  adjudicata  nmst  affirmatively  show 
that  the  question  asserted  to  have  been  litigated  was  or  could  have 
been  litigated  under  the  issues. 

Indemnifyiko  MORTQAQE.—JVtoritj^.— Of  two  indemnifying  mortgages, 
tliat  which  is  first  executed  and  duly  recorded  is  the  senior  lien. 

Samk,— Beginning  of  Lien. — The  lien  of  such  moitgage  begins  with  its 
execution  and  deliveiy,  and  not  with  the  payment  of  the  debt  indemni- 
fled  against. 

'^A^K.— Evidence. — Suretyship. — A  recital  in  such  mortgage,  that  the 
grantee  was  surety  for  the  gi-antor,  is  evidence  of  such  suretyship  as  to 
a  subsequent  mortgagee. 

Payment. — Negotiable  Fromissorij  Note.—T\\e  execution  and  delivery  of  a 
promissory  note,  negotiable  by  the  law  mcrehaiit,  is  a  ])ayment  of  a  pi^ 
cedent  debt,  unless  there  wiis  an  agreement  lo  the  contrary. 

From  the  Washington  Circuit  Court. 

S.  B.  VoyleSy  for  appellant. 
A.  B.  CoUiruSf  for  a2)pellees. 

Elliott,  J. — The  material  facts  stated  in  the  complaint 
may  be  thus  summarized  :  Nathan  Arnold  procured  West- 
ley  Brown  to  become  surety  for  him  upon  two  promissoiy 
notes,  one  executed  to  Peter  C.  Cauble,  the  other  to  Sallie 
Collier.  To  indemnify  Bro^vn,  Aniold  executed  a  mortgage 
conveying  to  the  former  certain  real  estate.  Bro\vn  was 
compelled  to  i)ay,  and  did  pay,  the  notes  executed  by  him 
as  surety  for  Aniold.  Copies  of  the  notes  and  mortgage 
are  filed  with  the  complaint,  and  a  decree  of  foreclosure 
prayed.  Knitsinger,  the  appellant,  was  made  a  defendant, 
and  it  was  alleged,  to  quote  from  the  comi^laint,  *Hhat  the 
said  Knitsinger  held  a  mortgage  junior  and  subsequent  to 
plaintiff,"  which  ho  has  foreclosed  upon  the  same  real  estate 
described  in  plaintiff's  mortgage,  or  a  part  thereof,  and,  at 
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a  sale  under  such  decree  of  foreclosure,  such  real  estate  was 
purchased  by  Krutsinger,  who  now  holds  a  sheriff's  certificate 
of  sale  therefor,  "and  is  made  a  party  herein  to  answer  to 
his  interest."  Appellant  insists  that  the  complaint  is  bad, 
because  it  does  not  aver  that  Brown  was  not  a  party  to  the 
suit  upon  ai^pellant's  moilgagc.  There  is  no  force  in  this 
argument.  It  would  be  a  strange  doctrine  that  would  re- 
quire the  holder  of  a  senior  moilgage  to  aver  and  prove  that 
his  rights  had  not  been  defeated  in  an  action  brought  by  a 
junior  incumbrancer  upon  alien  inferior  to  that  of  the  senior 
mortgage. 

The  appellant  answered  Brown's  complaint,  in  two  jiara- 
giaphs,  the  first  of  which  was  a  general  denial.  The  second 
l)aragraph  contained  substantially  the  following  allegations : 
That  in  March,  1877,  Arnold  executed  a  mortgage  to  appel- 
lant to  indemnify  him  against  loss  on  account  of  his  having 
become  sui-ety  for  said  mortgagor,  Arnold ;  that  the  moi-t- 
gage  was  upon  the  same  real  estate  as  that  included  in  the 
mortgage  to  appellee  ;  that  appellant  was  compelled  to  pay 
the  debts  for  which  he  became  Arnold's  surety  ;  that  after 
such  pa3rment  appellant  brought  suit  upon  the  mortgage 
executed  to  him  by  Aniold ;  that  appellee  Brown  was  a 
party  to  such  suit ;  that,  in  his  complaint  in  said  suit,  ai)i)el- 
lant  charged  that  Bro^vn  claimed  some  interest  in  said  lands, 
and  demanded  that  he  set  it  up  or  be  forever  estopped  ;  that 
Brown  ai)peared  ;  that  trial  was  had,  and  that  a  decree  was 
rendered  foreclosing  the  appellant's  mortgage.  The  answer 
does  not  aver  that  the  appellant's  mortgage  was  senior  to 
that  of  the  appellee  Brown,  nor  does  it  aver  that  it  was  so 
adjudged  in  the  appellant's  action.  Upon  the  contrary, 
there  is  a  studious  avoidance  of  any  such  statements.  It  is 
true  that  the  answer  alleges  that  '*Brown  had  no  interest  or 
title  in  said  lands  except  said  mortgage,  but  which  could 
have  been  litigated  in  said  cause,  and  had  none  during  the 
year  1878."     This  is  not  an  allegation  that  Bro^vn's  mort- 
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gage  was  junior,  or  that  it  was  so  declared  in  the  decree 
rendered  in  the  action  instituted  by  appellant. 

No  answer  of  res  adjudicata  can  be  good,  which  upon  its 
face  shows  that  the  question  asserted  to  have  been  litigated 
was  not  litigated,  but  was  expressly  reserved  or  excepted  from 
the  judgment.  On  the  contrary,  the  plea,  to  be  good,  must 
affirmatively  show  that  the  question  was  litigated,  or  could 
have  been  litigated  under  the  issues,  and  was,  therefore, 
impliedly  covered  by  the  judgment.  This  answer  does 
show  upon  its  face  that  Brown's  rights  were  not  adjudicated 
by  the  judgment  rendered  at  the  suit  of  appellant  ui>on  his 
mortgage.  It  is  averred  in  the  answer  that  the  decree  sought 
and  obtained  by  the  appellant  contained  this  provision: 
♦'Saving  to  said  Brown  any  intelrests,  if  any,  he  held  in  said 
lands."  It  thus  affirmatively  appears  in  the  decree  pro- 
cuixjd  by  api>ellant,  ui)on  which  he  builds  title,  and  upon 
which  he  rests  his  entire  defence,  that  Brown's  rights  were 
not  litigated,  but  were  expressly  saved  to  him.  The  answer 
of  api^ellant,  in  the  face  of  this  provision,  that  Brown's 
rights  were  adjudicated,  and  thereby  extinguished,  is  deserv- 
ing of  but  little  consideration. 

The  appellant's  answer  is  defective  in  many  particulars, 
but  we  deem  it  unnecessary  to  notice  them.  It  is  so  plainly 
bad,  because  it  shows  affirmatively  that  there  was  no  adjudi- 
cation, that  we  can,  w^ithout  hesitation,  ai)i)rove  the  ruling 
sustaining  appellees'  demurrer,  without  casting  about  for 
other  reasons. 

The  motion  for  a  new  trial  was  rightly  denied.  Of  two 
mortgages  of  indemnity,  that  which  is  first  executed  and 
duly  recorded  is  the  senior  lien.  The  lien  of  the  mortgage 
begins  with  its  execution  and  delivery,  not  with  the  payment 
of  the  debt  indemnified  against.  Brinkmeyer  v.  Helbling^ 
bl  Ind.  435 ;  Brinkmeyer  v.  Brownettevy  55  Ind.  487. 

There  is  no  force  in  the  ai)i3ellant's  proposition,  that  the 
evidence  does  not  show  that  Brown  was  Arnold's  surety- 
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It  IS  SO  expressly  stated  in  the  mortgage  executed  by  Arnold 
to  Brown,  and  this  instrument  was  in  evidence.  Of  its  con- 
tents appellant  had  notice,  because  it  was  of  record  when  he 
i-eceived  his  title. 

The  appellant  is  mistaken  in  saying  that  the  evidence 
fails  to  show  that  Brown  had  paid  the  notes  upon  which  he 
was  surety.  It  is  clearly  sho^vn  that  one  -was  paid  in 
money,  and  the  other  by  the  promissory  note  of  Brown  pay- 
able in  bank.  It  is  now  well  settled  that  the  execution 
and  deliveiy  of  a  i>romissory  note,  negotiable  by  the  law 
merchant,  is  a  payment  of  a  precedent  debt,  unless  there 
was  an  agreement  that  it  should  not  be  taken  as  payment. 
Teal  v.  Spangler^  ante^  p.  380.  But  whether  Brown's 
note  was  or  was  not  i)ayable  in  bank  is  not  material ;  it  was 
accei^ted  by  the  creditor  as  payment,  and  certainly  whether 
it  was  or  was  not  valuable   is  no  affair  of  appellant. 

Judgment  affirmed,  at  the  costs  of  appellant. 


No.  6991. 
Pms  ET  AL.  V.  Melser. 


Will.— P>vftate.—Pteadi»fir.— Until  a  will  has  been  probated,  \t  can 
neither  operate  to  vest  or  establish,  nor  be  used  as  e\idence  of,  a 
right  claimed  thereunder;  and  a  complaint  to  establish  title  there- 
under must  allege  that  such  will  has  been  probated  in  some  county 
in  this  State,  either  as  a  domestic  or  foreign  will. 

Same.^A  will,  when  properly  probated,  is  opemtive  from  the  date  of 
the  testator's  death. 

From  the  Shelby  Circuit  Court. 

A,  Major  and  S.  Major^  for  appellants. 

B.  F.  Love  J  T.  B.  Adams^  i.  T.  MicheTier  and  — .  — . 
Jfonnson^  for  appellee. 
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Woods,  J. — Judgment  was  rendered  in  favor  of  the  ap- 
pellee upon  his  demurrer  to  the  complaint,  the  appellants 
excepting  to  the  ruling  and  refusing  to  amend. 

The  complaint  alleges  that  Henry  Stuck,  of  Boone  county, 
Ky.,  preparatory  to  his  going  to  California,  made  his  will  on 
the  10th  of  December,  1849,  devising  to  two  of  his  daugh- 
ters and  his  wife  his  real  estate  in  Kentucky,  in  fee  simple,, 
and  devising  to  his  daughter,  ^'Angeline  Biggs,  and  her 
children,"  his  real  estate  in  Shelby  county,  Ind.,  a  part  of 
which  is  in  controversy  in  this  case. 

When  the  will  was  made,  Mrs.  Biggs  had  a  child  livings 
born  the  10th  of  November,  1849,  which  died  the  4th  of  De- 
cember, 1850.  The  will  was  probated  the  15th  of  Novem- 
ber, 1851,  in  Boone  county,  Ky.  On  the  20th  of  November,. 
1851,  a  child  was  bom,  which  died  the  23d  of  November,. 
1851.  Afterward  the  plaintiffs  were  bom.  Mrs.  Biggs  died 
in  July,  1877.  On  the  16th  of  September,  1857,  Mrs.  Biggs 
and  husband  conveyed  to  the  defendant,  Melser,  the  land  in 
controvei-sy.  In  January,  1850,  the  testator  left  Boone  coun- 
ty, Ky.,  for  Calif omia,  and  has  not  been  heard  from  since. 

The  plaintiffs  are  children  of  said  Angeline  Biggs,  born 
after  the  alleged  iJrobate  of  said  ^vill,  and  pi^esumably  after 
the  death  of  said  testator ;  and  the  prayer  of  their  complaint 
is,  *'that  the  couil  do  settle,  adjust  and  determine  the  several 
rights  of  said  plaintiffs  and  said  Melser  in  said  lands,  and 
decree  partition  thereof  accordingly  among  them  ;  and  that 
said  Melser  account  with  the  plaintiffs  for  the  rents,  profits^ 
and  use  of  said  lauds  since  March,  1857,  and  all  other  proi>er 
relief." 

In  support  of  their  claim  for  an  interest  in  said  lands,  tho 
counsel  of  ai)pellants  advance  two  propositions,  to  wit : 

1.  "That  Mrs.  Biggs  took  a  life-estate  in  the  land,, 
and,  upon  her  death,  her  children  then  alive  took  the  i-c- 
mainder  in  fee  as  tenants  in  common,  whether  bom  before 
or  after  testator's  death,  whether  the  testator  died  after  the 
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death  of  the  first  child,  who  died  4th  of  December,  1850^ 
and  before  the  quickening  of  the  second  child,  bom  20th  of 
November,  1851,  or  died  during  the  existence  of  either  the 
first  or  second  child." 

2.  **If  the  testator  died  while  the  child  that  was  alive 
when  the  will  was  made  was  in  existence,  or  if  the  testator 
died  while  the  child  that  was  bom  the  20th  of  November, 
1851,  was  in  ventre  sa  me^'e^  then  Mrs.  Biggs  and  all  her  chil- 
dren were  seized  as  tenants  in  common,  which  opened  up  and 
let  in  all  after-bom  children." 

We  do  not  find  it  necessaiy  to  follow  the  counsel  of  th© 
respective  parties  in  their  veiy  able  and  elabomte  arguments 
for  and  against  these  projDositions.  If  either  were  conceded 
to  the  appellants,  still,  upon  the  facts  stated,  they  had  no 
standing  in  com-t.  The  will,  under  which  they  claim,  is  not 
shown  to  have  been  probated  in  Shelby  county,  or  else- 
where in  this  State,  either  as  a  domestic  or  foreign  will,  and, 
until  such  probate  has  been  had,  a  will  can  neither  operate 
to  vest  or  establish,  nor  be  used  as  evidence  of,  a  right 
claimed  thereunder.  Naylor  v.  Moody ^  2  Blackf .  247  ;  S.  C. , 
3  Blackf.  92  ;  Rogers  v.  Stevens,  8  Ind.  464  ;  Thieband  v.  ^e- 
bastian,  10  Ind.  454 ;  Lucas  v.  Tucker^  17  Ind.  41 ;  ITerr 
V.  Moon^  9  Wheat.  565  ;  Hie  State,  exrel.  Splain,  v.  Joyce^ 
48  Ind.  310,  opinion  of  Buskirk,  C.  J. 

Once  properly  probated,  a  will  is,  of  course,  made  opera- 
tive by  relation  from  the  date  of  the  testator's  death. 

In  the  case  cited,  of  Kerr  v.  Moon,  9  Wheat.  565,  the 
devise  was  of  lands  in  Ohio,  but  the  will  had  been  executed 
and  probated  in  Kentucky.  Title  was  claimed  under  the 
will  only.  The  court  says :  **It  was  as  essential,  therefore, 
to  the  establishment  of  that  title,  to  allege  in  the  bill,  and 
to  prove  by  the  evidence,  or  by  the  admission  of  the  defend- 
ant, that  this  will  had  been  proved  and  recorded,  accordhig 
to  the  laws  of  Ohio,  as  to  set  forth  and  prove  the  existence 
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of  the  will  itself.  The  defect  in  the  title  of  the  respondents 
appears  upon  the  face  of  the  bill,"  etc. 

This  is  exactly  applicable  to  the  petition  of  the  appellants. 
The  demun'er  was  properly  sustained. 

Judgment  affirmed,  with  costs. 


No.  7643. 
The  State,  ex  bel.  Tinkler,  v.  Hammond  bt  al. 

Constable. — Action  on  Bond.— Pleading,  —  Complaint.— Accessory  Aver- 
ments for  full  Damages.— Nominal  Damages.— Although,  the  complaint  in 
an  action  on  a  constable's  bond  for  failure  to  collect  a  judgment  on  ex- 
ecution Is  insufficient,  as  a  demand  for  full  damages,  for  the  want  of  a 
direct  averment  that  the  execution  defendant  had  sufficient  property 
subject  to  execution  to  satisfy  the  same  or  some  part  thereof,  and  for 
not  averring  the  facts  constituting  tlie  return  thereon  of  "No  property 
found"  a  false  return,  and  for  not  averring  the  value  of  the  property 
charged  in  the  complaint  to  have  been  improperly  set  off  to  the  exe- 
cution defendant  as  exempt  from  execution,  yet  it  may,  nevertheless, 
be  sufficient  for  nominal  damages,  and  therefore  sufficient  on  a  general 
demuiTcr  thei^eto. 

Same.— Nor  can  these  omitted  averments  be  supplied  by  the  allegation, 
lliat,  by  the  delay  of  such  constable,  the  execution  defendant  was  ena- 
bled to  and  did  dispose  of  all  his  property  subject  to  execution. 

Sany:.  — Evidence.— Jiecovery.  — Practice.— The  stibstantial  rights  of  a 
plaintiff  can  not  be  held  to  have  been  abridged  by  any  ruling  of  the 
trial  court  upon  the  evidence,  however  erroneous,  when  he  has,  never- 
theless, obtained  judgment  for  all  his  complaint  entitled  him  to  recover. 

From  the  Spencer  Circuit  Court. 

C.  B.  Mason,  R.  S,  Hicks  and  W.  W.  Medcalfy  for  ap- 
pellant. 

C  L,  Wedding,  for  appellees. 

NiBLACK,  C.  J. — This  was  a  suit  by  the  State,  on  the 
relation  of  James  Tinkler,  against  Perry  A.  Hammond,  as 
principal,  and  John  A.  Wilbem  and  George  Wandel,  as 
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sureties,  ou  a  constable's  bond.  The  complaint  consisted  of 
two  paragraphs.  The  breach  assigned  in  the  first  paragraph 
was  that  an  execution  was  issued  from  the  docket  of  one 
Charles  S.  Finch,  a  justice  of  the  peace  of  Hammond  town- 
ship, in  Spencer  county,  in  favor  of  the  relator  and  against 
Henry  Rue,  John  K.  Ribkey  and  George  T.  Beard,  upon  a 
judgment  previously  rendered,  in  which  the  relator  was 
plaintiff  and  the  said  Heniy  Rue  was  defendant,  for  $194.52 
and  costs,  and  upon  which  the  said  Ribkey  and  Beard  had 
become  replevin  bail,  and  delivered  to  said  Hammond,  as 
constable  of  said  township,  which  execution  commanded  the 
said  Hammond  to  make  said  sum  of  money  and  costs  out  of 
the  goods  and  chattels  of  said  Rue,  Ribkey  and  Beard  ;  that 
the  said  Hammond  wholly  failed,  neglected  and  refused  to 
make  said  sum  of  money  and  costs  as  commanded,  but 
falsely  and  fraudulently  returned  said  execution,  **No  prop- 
erty found"  whereon  to  levy,  fii-st  setting  apart  to  the 
execution  defendants  all  their  property  as  exempt  from  exe- 
cution, without  any  proper  schedule,  and  without  any 
demand  to  have  their  property  so  set  apart  to  them  ;  that, 
after  said  execution  was  issued  and  delivered  to  him,  the 
said  Hammond  wholly  failed,  neglected  and  refused  to  levy 
the  same  for  a  period  of  sixty  days,  whereby  the  execution 
defendants  were  enabled  to  dispose,  and  did  dispose,  of  all 
their  property  subject  to  execution ;  by  reason  of  which  fail- 
ure and  neglect  and  refusal,  the  i-elator  was  unable  to  collect 
the  amount  due  on  said  execution,  to  his  damage  in  the  sum 
of  $300.00. 

The  second  paragraph  was  similar  to  the  first,  except  that 
it  averred  that  Hammond  returned  the  execution  «<No  prop- 
erty found,"  with  a  pretended  schedule  of  the  property  of 
the  execution  defendant  Rue,  which  was  fatally  defective, 
alleging  several  particulars  in  which  it  was  so  defective, 
whereby  the  relator  lost  his  recourse  on  his  assignor,  the 
said  Charles  T.  Nelson. 
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Separate  demurrers  were  filed  to  each  paragraph  of  the 
complaint,  and  overruled  as  to  both  paragraphs. 

There  was  a  finding  and  judgment  for  one  dollar,  in  faTor 
of  the  plaintiff. 

The  plaintiff  made  an  unsuccessful  motion  for  a  new  trial, 
and^  as  the  appellant  here  has  assigned  error  upon  the  over* 
ruluig  of  that  motion.  The  appellees  have  assigned  cros^ 
en-or  upon  the  overruling  of  their  demurrer  to  both  para* 
graphs  of  the  complaint. 

in  support  of  their  cross  eiTor,  the  appellees  argue  that 
both  paragraphs  of  the  complaint  were  bad  for  not  averring, 
in  some  direct  form,  that  the  execution  defendants  had  suf- 
ficient property  subject  to  execution  to  satisfy  the  execution 
issued  and  delivered  to  Hammond,  or  some  part  thereof,  and 
for  not  averring  the  facts  which  constituted  the  return  of 
**No  property  found"  a  false  return ;  also,  for  not  averring 
the  value  of  the  property  charged  to  have  been  improperly 
set  off  to  the  execution  defendants  as  exempt  from  execution. 

For  want  of  ^ome  one  of  the  averments  thus  enumerated, 
both  paragraphs  were  obviously  insuflScient  as  demands  for 
full  damages.  None  of  these  omitted  averments  were,  in- 
ferentially  or  otherwise,  supplied  by  the  allegation  that,  by 
the  delay  of  the  constable,  the  execution  defendants  were 
enabled  to  dispose,  and  did  dispose,  of  all  their  property 
subject  to  execution,  as  the  value  of  the  property  so  alleged 
to  have  been  disposed  of  was  not  stated. 

But,  notwithstanding  our  conclusion  that  both  paragraphs 
of  the  complaint  were  bad  for  full  damages,  we  think  they 
were  both  good  for  merely  nominal  damages,  and  that,  being 
good  for  some  amount  of  damages,  the  court  did  right  in 
overruling  the  demun'er  to  both  of  them.  Foxy.  Wrayy 
56  Ind.  423  ;  Tern-ell  v.  Tlie  State,  ex  rel.  Boot,  68  Ind.  155  ; 
TerreU  v.  Tlie  State,  ex  rel.Ghnibbs,  66  Ind.  570 ;  The  State, 
ex  rel.  Alford,  v.  Blanch,  70  Ind.  204. 

In  support  of  the  error  assigned  by  the  appellant,  ques- 
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tioDS  are  made  upon  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  of  the  court,  and  upon  the  admission  of  cer- 
tain evidence  offered  by  the  appellees.  But,  as  the  com- 
plaint was  only  good  for  nominal  damages,  and  as  the  re- 
lator obtained  judgment  for  as  much  as  the  allegations  of 
the  complaint  entitled  him  to  recover,  he  has  no  reason  to 
complain  of  any  ruling  upon  the  evidence,  because  the  sup- 
posed tendency  of  such  ruling  was  to  pi-event  him  fi'om  re- 
covering a  larger  sum. 

The  substantial  rights  of  a  party  plaintiff  can  not  be  held 
to  have  been  abridged  by  any  ruling  upon  the  evidence, 
however  erroneous  in  the  abstract,  when  he  has  nevertheless- 
obtained  judgment  for  all  his  complaint  entitled  him  to  re- 
cover. 

The  judgment  is  affirmed,  mth  costs. 


No.  7271. 
Lash  v.  Rendell. 


Pleadino.— ParttoZ  ^wsww.— Each  para^aph  of  answer  must  fuHy 
answer  the  entire  complaint,  or  so  much  thereof  as  It  pui'ports  to 
an8\s'er. 

Receipt.— ParoZ  Evidence.— An  oriliYiaiy  receipt  may  be  explained,  con- 
trolled, qualified  or  even  contradicted  by  parol  evidence ;  and  receipts 
of  judgments  on  the  record  stand  upon  the  same  footing. 

Estoppel.— Every  estoppel  must  be  certain  to  eveiy  intent,  and  not  be 
taken  by  arg^mient  or  inference. 

^A}iE.— Application  of,— The  doctrine  of  estoppel  can  have  no  application > 
where  eveiything  in  relation  to  the  transaction  is  equally  well  known, 
to  both  parties. 

From  the  Noble  Circuit  Court. 

A.  A.  Chapiriy  for  appellant. 
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HowK,  J. — On  the  7th  day  of  February,  1872,  by  the 
consideration  of  the  court  of  common  pleas  of  Noble  county, 
the  appellant,  Sarah  Lash,  recovered  a  judgment  against 
one  Philip  Lash,  then  and  before  that  time  her  husband,  dis- 
solving the  contract  of  marriage  previously  existing  between 
them,  and  for  alimony  in  the  sum  of  five  hundred  dollars, 
and  for  the  costs  of  suit.  By  the  tcnns  of  said  judgment, 
the  said  amount  of  alimony,  if  sufficient  surety  should  be 
given,  was  made  payable  in  instalments  of  one  hundred 
dollars  each,  the  first  at  the  date  of  said  judgment,  and  the 
others  respectively  in  one,  two,  three  and  four  years  from 
fiaid  date,  with  interest  from  the  date  of  said  judgment.  At 
the  rendition  of  said  judgment,  Philip  Lash  was  the  owner 
in  fee  simple  of  the  real  estate  in  Noble  county  described  as 
the  west  half  of  the  north-east  quarter  of  section  twenty- 
seven,  in  township  thirty-five  north,  of  range  eleven  east, 
upon  which  the  said  judgment  for  alimony  at  once  became  a 
lien. 

Afterward,  on  or  about  March  13th,  1872,  the  said  Philip 
Lash  sold  and  conveyed  said  real  estate  to  the  appellee, 
•George  W.  Rendell,  who  was  still  the  owner  thereof,  and  who, 
as  a  part  of  the  consideration  of  said  conveyance,  assumed 
the  payment  of  said  judgment  for  alimony.  On  March  17th, 
1873,  the  said  Philip  Lash  died  intestate,  and  one  James  N. 
Childs  was  appointed  as  his  administrator,  and  had  adminis- 
tered  his   estate.     The  estate   of  said  decedent  had  been 

• 

finally  settled,  and  after  the  payment  of  the  claims  filed 
against  said  estate,  and  said  administrator  had  been  finally 
discharged,  no  assets  hjid  been  left  for  distribution,  and 
none  had  been  received  by  his  hell's  at  law.  There  was  still 
due  the  appellant,  and  unpaid  on  said  judgment  for  alimony, 
the  sum  of  $176.41,  of  principal  and  interest,  at  the  com- 
mencement of  this  suit. 

Upon  the  foregoing  facts,  alleged  in  her  complaint,  the 
.appellant  asked  that  the  appellee  might  be  required  to  show 
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<;ause  why  said  judgment  should  not  be  enforced  against 
said  real  estate,  and  that  the  court  would  order  an  execution 
to  be  issued  for  that  puq^ose,  and  for  all  other  proper  relief  • 

On  the  trial  of  the  x;ause,  the  court  made  a  general  finding 
in  favor  of  the  appellee,  the  defendant  below.  Thereupon 
the  appellant  moved  the  court  for  a  new  trial ;  and,  after 
argument,  the  court  being  satisfied  that  it  had  erred  in  its 
computation  of  the  amounts  of  interest  on  the  instalments 
of  the  judgment  for  alimony,  and  in  deducting  payments,, 
and  that  there  should  have  been  a  finding  for  the  appellant, 
on  her  said  judgment,  in  the  sum  of  thirty-nine  dollars  and 
twenty  cents,  then  unpaid,  which  said  sum  was  a  lien  on  the 
real  estate  described  in  said  complaint,  and  should  be 
enforced  against  said  realty  in  the  appellee's  hands,  the 
court  then  and  there  said  to  the  appellee  that  unless  he 
should  consent  that  a  judgment  should  be  rendered  in  the 
appellant's  favor,  for  said  sum  of  $39.20.  and  for  her  costs, 
and  that  said  real  estate  should  be  subjected  to  the  payment 
thereof,  the  appellant's  motion  for  a  new  trial  should  be 
sustained,  and  such  new  trial  should  be  granted.  There- 
upon, the  appellee  having  accepted  and  consented  to  the 
court's  proposition,  the  appellant's  motion  for  a  new  trial 
was  overruled,  and  to  this  decision  she  excepted ;  and  the 
court  then  rendered  judgment  in  her  favor  for  said  sum  of 
$39.20  and  for  her  costs  of  suit,  and  that  the  same  should 
be  enforced  against  said  real  estate. 

The  appellant  has  here  assigned  as  errors  the  decisions  of 
the  court  below  in  overruling  her  demun-er  to  the  first  para- 
gi-aph  of  appellee's  answer,  and  in  overruling  her  motion  for 
a  new  trial. 

We  n:)te  the  fact  in  the  outset,  that  the  api^ellee's  counsel 
have  failed  to  furnish  this  court  with  any  brief  or  argument 
in  support  of  the  decisions  of  the  trial  court,  and  that  we 
have  been  compelled  to  ^  depend  entirely  upon  the  recoyd 
and  the  elaborate  brief  of  the  appellaift's  counsel  for  such 
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information  as  we  have  in  regard  to  the  grounds  upon  which 
the  court  rested  its  decisions. 

In  the  first  paragraph  of  his  answer  the  appellee  alleged, 
in  substance,  that  the  appellant  ought  not  to  be  allowed  to 
plead  the  mattei*s  and  things  in  her  complaint  stated,  because 
he  said  that  on  February  25th,  1873,  the  judgment  defend- 
ant, Philip  Lash,  paid  on  said  judgment  the  sum  of  $226.02  ; 
that  aftenvard,  on  March  9th,  1876,  the  appellee  went  to 
the  office  of  the  clerk  of  the  court  below  for  the  purpose  of 
paying  off  and  discharging  said  judgment,  knowing  it  to  be 
a  lien  upon  the  real  estate  purchased  by  him  of  said  Philip 
Lash,  and  described  in  appellant's  complaint,  and  having  in 
his  hands  a  sufficient  amount  of  the  unpaid  purchase-money 
therefor  to  pay  off  and  satisfy  said  judgment,  and  to  relieve 
and  discharge  his  said  realty  from  the  lien  thereof ;  that  he 
then  and  there  proposed  to  the  clerk  of  said  court  to  pay 
said  judgment,  or  any  balance  thereof  then  remaining  of 
record  unpaid  ;  that  the  said  clerk  and  the  appellant  thereupon 
examined  the  record  of  said  judgment,  with  the  credits  and 
previous  payments  thereon,  as  evidenced  by  said  record ; 
that  they  found  the  following  credits  and  receipts  for  pay- 
ments upon  said  judgment,  properly  receipted  thereon  in  the 
following  manner ;  1st.  A  payment  of  $113.00,  endorsed  on 
an  execution  issued  for  the  first  instalment,  on  September 
16th,  1872,  the  receipt  being  dated  November  6th,  1872 ; 
2d.  A  receipt  for  $226.02,  dated  February  25th,  1873,  given 
by  the  appellant  to  Philip  Lash ;  3d.  A  payment  of  $100.00, 
endorsed  on  an  execution  issued  March  5th,  1873,  for  the 
second  instalment,  which  receipt  had  no  date,  but,  from  the 
date  of  the  return  of  the  execution,  was  made  prior  to 
August  9th,  1873 ;  that  thereupon  the  clerk  of  said  court 
computed  and  found  the  amount  due  and  unpaid  on  said 
judgment,  on  said  9th 'day  of  March,  1876,  to  be  $74.65; 
that  the  appellee  thereupon  fully  paid  the  said  sum  of 
$74.65,  so  found  due  and  unpaid  on  said  judgment;  that 
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afterward,  on  the  day  of  March,  1876,  the  appellee 

paid,  a8  he  lawfully  might  do^  to  James  N.  Childs,  the 
administrator  of  said  Philip  Lash's  estate,  all  the  balance 
of  over  $334.00  of  the  unpaid  purchase-money  of  said  real 
estate,  which  was  more  than  sufficient  to  pay  the  amount  then 
claimed,  in  appellant's  complaint,  to  be  due  and  unimid  on 
her  said  judgment ;  that,  but  for  said  receipts  of  payments 
and  credits  upon  said  judgment,  the  ap^^ellee  would  have 
iuUy  paid  any  balance  due  and  unpaid  on  said  judgment ; 
.  that  said  receipts  and  credits  were  made  by  the  api^ellant, 
and  her  attorneys  and  lawful  agents  thereto ;  that,  if  said 
<;redit3  and  payments  were  in  any  manner  not  correct,  the 
«rror  therein,  if  any,  was  wholly  unknown  to  appellee ;  that 
at  the  date  of  his  final  payment,  on  March  9th,  1876,  he  did 
not  know  but  that  the  said  credits  and  payments  were  cor- 
rect, and,  if  they  were  en'oneous  or  incorrect,  he  was  misled 
and  deceived  thereby,  without  any  fault  or  negligence  on  his 
part ;  that,  since  his  said  paj^ment  to  the  adniinistrator  of 
said  Philip  Lash's  estate,  he  had  never  had  any  funds  or 
moneys  in  his  hands,  due  said  decedent's  estate  as  purchase- 
money  on  said  real  estate  so  purchased  by  him  of  said  dece- 
dent ;  that  when  he  made  said  final  payment,  on  March  9th, 
1876,  he  made  it  in  good  faith,  fully  believing  that  his  pay- 
ment of  said  sum  of  $74.65  was  a  full  and  complete  payment 
and  discharge  of  said  judgment,  and  of  any  balance  then 
lawfully  remaining  due  and  unpaid  thereon.  Wherefore 
the  appellee  pi-ayed  judgment,  if  the  appellant  ought  to  be 
peiTOitted,  against  her  own  acts  and  those  of  her  agents,  as 
hereinbefore  stated,  to  allege  and  aver  the  several  matters 
and  things  in  her  complaint  contained. 

In  whatever  light  this  first  paragraph  of  the  appellee's  an- 
swer may  be  viewed,  we  are  clearly  of  the  opinion  that  it 
did  not  state  facts  sufficient  to  constitute  any  valid  or  legal 
defence  to  the  appellant's  cause  of  action,  and  that  her  de- 
murrer to  said  paragraph  of  answer  ought  to  have  been  sus- 
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tained.  If  it  should  be  i^garded  as  a  special  plea  of  pay- 
ment, it  was  clearly  bad  for  the  reason  that,  while  it  pur- 
ported, on  its  face,  to  be  an  answer  to  the  entire  comi)laint^ 
it  was,  in  fact,  an  answer  to  only  a  part  of  the  complaint. 
It  is  well  settled  by  the  decisions  of  this  court,  that  each 
paragraph  of  answer  must  fully  answer  the  entire  comi>laiat, 
or  so  much  thereof  as  it  purports  to  answer,  or  it  must  be 
held  bad  on  a  demurrer  thereto  for  the  want  of  sufficient 
facts.  Beid  v.  Huston,  55  Ind.  173;  Smith  v.  Little,  67 
Ind.  549 ;  Frazee  v.  Frazee,  70  Ind.  411. 

If,  however,  the  facts  alleged  in  said  first  paragraph  of  an- 
swer wei'e  pleaded  as  an  estoppel  of  the  appellant,  the  para- 
graph was  clearly  insufficient  on  the  demuii'er  thereto  for 
the  want  of  facts.  The  paragraph  set  up  ceitain  I'eceipts, 
alleged  to  have  been  given  by  the  appellant  and  by  her  attor- 
ney, for  money  paid,  or  claimed  to  have  been  paid,  on  the 
judgment  described  in  her  complaint.  It  may  be  laid  down 
as  a  rule,  we  think,  under  the  decisions  of  this  couit,  that  a 
receipt  for  money  paid  is  not  conclusive,  and  will  not  work 
an  estoppel.  It  has  been  repeatedly  decided  by  this  courts 
that  a  receipt  may  be  explained,  controlled,  qualified  or 
even  contradicted  by  parol  evidence.  Henry  v.  Hemy,  11 
Ind.  236 ;  Mooi^  v.  Koity,  11  Ind.  341 ;  Kinitz  v.  Craigy 
53  Ind.  561 ;  Paukt/  v.  Weisart,  59  Ind.  241 ;  Beedle  v.  The 
State,  62  Ind.  26.  In  Lapping  v.  Duffy,  65  Ind.  229,  this 
court  held,  **that,  as  the  law  does  not  provide  for  the  receij^t- 
ing  of  judgments  upon  the  record,  or  the  effect  of  such  re- 
ceipts, they  stand  upon  no  other  ground  than  oi-dinary  re- 
ceipts, and  are  subject  to  be  explained  or  contradicted,  as 
against  purchasers  without  notice."  It  would  seem,  there- 
fore, that  such  receipts  as  those  set  up  in  the  first  paragra|>h 
of  answer,  in  the  case  at  bar,  could  hardly  be  regarded  a« 
constituting  a  good  plea  of  estoppel.  *< Every  estoppel,  be- 
cause it  concludeth  a  man  to  allege  the  truth,  must  be  cer- 
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tain  to  every  intent,  and  not  to  be  taken  by  argument  or  in- 
ference.'"    Co.  Lit.  352,  b. 

But  the  law  is  settled,  we  think,  that  the  doctrine  of  es- 
toppel can  have  no  application  where  everything  in  relation 
to  the  transaction  is  equally  well  known  to  both  parties. 
Fletcher-  v.  Holmes^  25  Ind.  458.  In  the  case  now  before 
us,  the  appellant  alleged  in  her  complaint,  that,  shortly  after 
the  rendition  of  her  judgment,  the  appellee  became  the  pur- 
chaser of  the  real  estate  described,  subject  to  the  lien  of  her 
judgment  for  alimony,  and  assumed  the  payment  thereof  as 
a  part  of  the  purchase-money  for  said  real  estate.  This  al- 
legation was  not  controverted,  in  any  manner,  in  or  by  the 
first  pai-agi-aph  of  answer,  and,  therefore,  under  section  74  of 
the  code,  it  must  **be  taken  as  true"  in  determining  the  suf- 
ficiency of  said  paragi'aph  of  answer.  If  the  appellee  became 
the  payor  of  the  appellant's  judgment,  as  we  must  assume 
that  he  did,  we  can  not  see  how  he  could  have  been  misled 
by  the  receipts  given,  or  upon  what  ground  it  can  be  claimed 
that  those  receipts  should  estop  the  appellant  from  collect- 
ing the  judgment  from  the  real  estate  on  which  it  was  a  lien, 
when  the  appellee,  as  the  owner*  of  the  real  estate,  had  as- 
'  sumed  the  payment  of  her  judgment.  Besides,  it  may  be 
fairly  inferred,  we  think,  from  the  allegations  of  the  first 
paragi-aph  of  answer,  that  duplicate  receipts  had  been  given 
for  one  of  the  instalments  of  the  judgment,  one  by  the  ap- 
pellant to  Philip  Lash,  and  the  other  by  her  attorney  to  the 
sheriff. 

We  conclude,  as  we  began,  with  the  expression  of  our 
opinion,  that  the  first  paragraph  of  the  answer  was  clearly 
bad,  and  that  the  appellant's  demurrer  thereto  for  the  want 
of  facts  was  well  taken,  and  ought  to  have  been  sustained. 

The  judgment  is.  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  demurrer 
to  the  fii*st  paragraph  of  answer,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 
Vol.  72 31 
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Irwin  ei  al,  v.  Smith  et  al. 
No.  6047. 

Irwin  et  al.  v.  Smith  et  al. 

New  TBiAh.— Practice.— The  overruling  of  a  demurrer  to  a  complaint  is 
not  a  proper  cause  for  a  new  trial. 

Same.— Pleading,— A  motion  for  a  new  trial  is  sufficiently  specific,  if  it 
534!  clearly  directs  the  court's  attention  to  the  points  upon  which  the  party 

^claims  erroneous  rulings  were  made«  and  indicates,  with  reasonable 
tertainty,  the  particular  niling  of  which  complaint  is  made. 

Same.— Caiue«.— It  is  sufficient  to  assign  as  a  cause  for  a  new  trial  that 
the  court  eiTed  in  giving  and  refusing  instructions,  without  specifically 
naming  the  particular  instructions. 

lNSTRucTiON8.~Btf{  of  Excepttotu.-Proeike.-InstnkCtions  can  only  be 
made  part  of  a  bill  of  exceptions,  and  thereby  brought  into  a  record, 
by  copying  the  same  into  the  body  of  the  bill,  or  by  appropriately  des- 
ignating the  instructions,  and  at  the  proper  place  in  the  bill  writing  the 
words,  *<here  insert.*^  It  is  not  sufficient  to  merely  attach  the  instnic- 
tions.to  the  bill  of  exceptions. 

COKTRAQT,— Construction.  — Grading  BaUroad.— For  construction  of  a 
written  contract  for  the  grading  of  a  railroad-bed,  including  specifica- 
tions for  grubbing,  excavations,  etc.,  see  opinion. 

From  the  Marion  Superior  Court, 

J.  Buchanan  and  C.  D.  Wldteheady  for  appellants. 
C.  Baker,  O.  B.  Hard,  T.  A.  Hendncks,  J.  E.  McDon- 
aid  and  J.  M.  Butler^  for  appellees. 

Scott,  J. — The  appellants  sued  the  appellees  for  a  balance 
due  for  work  and  labor  perfonned  in  constructing  the  grade 
for  the  Indianapolis,  Bloomington  and  Western  Railway. 
Issues  and  trial  in  the  court  below  at  special  term  resulted 
in  a  verdict  for 'the  appellants  in  the  sum  of  $11,549.28. 
The  appellees  moved  for  a  new  trial.  The  motion  was  over- 
ruled and  exception  reserved.  Judgment  was  rendered  at 
special  term,  and  the  appellees  appealed  to  general  terra, 
where  the  judgment  of  special  teym  was  reversed,  and  from 
this  judgment  of  reversal  this  appeal  is  prosecuted.  The 
jud^ent  of  general  term  may  be  found  in  1  Wilson  Rep. 
544: 

The  only  questions  presented  to  this  court  are  those  which 
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aiise  out  of  the  oveiTuling  of  the  motion  for  a  new  ti'ial.  In 
the  motion  for  a  new  trial  the  appellees  assigned  the  follow- 
ing causes :  '^ 

1.  The  court  erred  in  overruling  defendants'  demurrer  to 
plaintiffs'  complaint; 

2.  The  verdict  and  special  findings  are  not  sustained  by 
sufficient  evidence ; 

3.  The  verdict  and  special  findings  are  contrary  to  the 
evidence ; 

4.  The  verdict  and  special  findings  are  contrary  to  law ; 

5.  For  error  of  law  occurring  at  the  trial,  in  this,  to  wit : 
( 1. )   The  court  erred  in  refusing  to  permit  the  defendants 

to  introduce  competent,  relevant  and  material  evidence 
offered  by  defendants ; 

(2.)  The  court  erred  in  permitting  the  plaintiffs,  over 
the  objection  and  exception  of  defendants,  to  introduce  in- 
comi)etent,  irrelevant,  immaterial  and  illegal  evidence  to  the 
jury; 

( 3. )  The  court  erred  in  giving  the  jury  the  instructions 
given  by  the  court  on  its  own  motion,  which  instructions^ 
were  at  the  time  excepted  to  by  defendants ; 

(4.)  The  court  erred  in  modifying  and  changing  certain 
instructions  asked  by  the  defendants,  to  which  modifications 
and  changes  of  said  instructions  the  defendants  at  the  time 
excepted,  as  is  shown  by  bill  of  exceptions ; 

(5.)  The  court  en-ed  in  refusing  to  give  instructions 
asked  by  the  defendants  to  be  given  to  the  jury,  the  refusal 
to  give  which  said  instructions  was  at  the  time  excepted  to 
by  defendants ; 

(6.)  The  court  erred  in  giving  contradictory  instructions 
to  the  jury. 

The  overruling  of  a  demurrer  to  a  complaint  is  not  a 
proper  cause  for  a  new  trial. 

The  fifth  cause  for  a  new  trial,  together  with  the  various 
fiubdivisionsy  presents  no  question  for  this  coml,  nor  did  it 
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pre^nt  any  question  to  the  coaH  below,  either  at  special  or 
general  term.  Waggoner  v,  Litton ,  37  Ind.  357  ;  Wright  v. 
Potter,  38  Ind.  61 ;  Eden  v.  Lingenfelter,  39  Ind.  19 ;  Hard- 
ing V.  Wliitney,  40  Ind.  379 ;  AUey  v.  Oavin,  40  Ind.  446 ; 
Marley  v.  Noblett^  42  Ind.  85  ;  Musselman  v.  Musselman^  44 
Ind.  106  ;  Douglass  v.  Blankenship^  50' Ind.  160 ;  Rogers  y. 
Rogers,  46  Ind.  1 ;  Grant  v.  WestfaUy  hi  Ind.  121 ;  Alexan- 
der  V.  The  North  Western  Christian  University^  bl  Ind.  466 ; 
Tyler  v.  BowluSy  54  Ind.  333 ;  Watt  y.DeHaven,  55  Ind.  128 ; 
Vawter  v.  OiUiland,  55  Ind.  278  ;  Wilson  v.  Vance^  55  Ind. 
584 ;  Patterson  v.  The  Indianapolis  and  Broumsburgh  Plank 
Road  Co.,  56  Ind.  20 ;  Schlicht  v.  The  State,  56  Ind.  173. 

The  evidence  is  in  the  record,  and  the  caoses  assigned  for 
a  new  trial  were  sufficient  to  present  the  question  whether 
the  verdict  of  the  jury  was  right  upon  the  evidence. 

The  work  was  done  in  pursuance  of  a  written  contract, 
and  the  reversal  or  affirmance  of  the  judgment  depends 
upon  the  meaning  and  interpretation  of  this  contract.  We 
set  out  that  portion  of  the  contract  which  will  present  the 
ground  on  which  the  case  must  be  decided : 

* 'Clearing  and  oRUBBiNa.  * 

'*The  ground  set  apart  for  the  railroad  is  to  be  cleared  to 
the  boundary  line  of  the  company's  land,  as  the  same  may 
be  designated  by  the  engineer,"  etc. 

**Gradino. 

**The  road-bed  will  be  graded  for  a  single  tmck  (except 
at  points  where  sidings  or  turnouts  may  be  required),  and 
>vill  be  generally  14  feet  in  width  in  embankments,  and  20 
feet  in  width  in  excavations,  with  slopes  on  the  sides  of  one 
and  one-half  base  to  one  foot  perpendicular.     »     »     » 

**A11  materials  will  be  measured  in  excavation  only, 
whether  taken  from  cuts  upon  the  line,  or  from  ditches  and 


NOVEMBER  TERM,  1880.  485 

Irwin  et  al,  v.  Smith  et  aL 

borrowing  pits  to  form  embankments ;  and  no  allowance  of 
haul  will  be  made,  unless  the  material  excavated  is  required 
to  be  taken  beyond  the  limits  of  the  section  upon  which  it 
is  found.     *     * 

**The  party  of  the  first  part  (the  appellants)  will  gradu- 
ate and  carefully  prepare  in  a  good  and  workman-like  man- 
ner, for  the  reception  of  the  superstructure  on  railways,  all 
that  part  of  the  line  of  the  Indianapolis,  Bloomington  and 
Western  Railway  included  in  sections,"  etc.,  ♦^including  the 
grubbing  and  clearing  on  all  the  above  named  sections,"  etc., 
**in  the  manner  and  on  the  conditions  hereinafter  mentioned, 
and  according  to  the  specifications  hei'eunto  annexed.  The 
earth  shall  be  excavated  and  moved,  and  embankments  raised, 
in  such  manner  as  to  make  a  uniform  and  I'egular  sui*face, 
conforming  to  the  inclination  or  level  indicated  by  the  level 
and  field-notes  of  the  said  engineer;  that  the  excavation 
shall  be  twenty  (20)  feet  wide  on  the  graduated  line  or 
surface  of  the  road,  with  turnouts  at  such  points  .as  the 
engineer  shall  dii*ect,  and  a  side  drain  of  such  slope,  and 
dimensions  as  may  be  directed  by  the  engineer,  shall  be 
formed  on  each  side  of  the  road ;  that  the  earth  from  the 
excavations  shall  form  the  embankments  as  far  as  the  engin- 
eer of  said  railway  shall  direct,  and  the  surplus  earth  shall  be 
distributed  so  as  to  widen  out  the  embankments  uniformly, 
or  formed  into  spoil  banks  at  such  places  as  the  engineer  of 
said  railway  shall  direct,  with  evenness  and  regularity,  with 
a  suitable  descent  to  carry  off  the  water  from  the  railroad  ; 
and  when  directed  by  the  engineer,  convenient  drains  shall 
be  constructed  through  the  spoil  banks  to  carry  off  the 
water.     »     »     ♦ 

* 'Where  the  excavations  do  not  furnish  materials  suflicient 
to  make  the  embankments,  the  deficiency  shall  be  made  up 
by  widening  the  excavations  uniformly,  or  by  borrowing 
from  such  points  as  the  engineer  shall  designate,  which  shall 
be  estimated  and  allowed  as  excavation.     »     *     * 
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^^That  excavations  and  embankments  for  road  crossings 
shall  be  made  of  such  dimensions  and  form  as  shall  be  des- 
ignated by  the  engineer,  and  estimated  and  paid  for  at  the 
same  price  per  yard  as  other  work  on  these  sections.      *      * 

'*And  the  said  party  of  the  second  part  does  hereby  cov- 
enant and  agree  to  pay  to  the  said  party  of  the  first  part,  in 
manner  hereinafter  mentioned,  for  the  work  agreed  by  this 
contract  to  be  done,  as  follows : 

«'For  earth  excavation  and  grubbing  and  clearing,  15  cents 
per  cubic  yard ;  and  for  embankments,  including  the  grub- 
bing and  clearing,  24  cents  per  cubic  yard,"  etc.     • 

We  think  it  clear  from  this  contract  that  all  excavations, 
whether  from  the  widening  of  the  cuts  or  from  ditches  or 
borrowing  pits,  must  be  treated  precisely  alike,  and  both 
must  be  estimated  and  allowed,  if  either  the  one  or  the  other 
is ;  for  both  kinds  of  excavation — ^that  taken  from  widening 
the  main  road-bed,  and  that  taken  from  borrowing  pits 
rest  upon  the  same  words  in  the  contract  for  estimation  and 
allowance. 

That  the  earth  taken  from  the  widening  of  the  main  road- 
bed,.and  put  into  the  embankment,  was  to  be  i^aid  for  at  the 
rate  of  39  cents  per  cubic  yard,  is  conceded  by  counsel,  and 
that  it  was  so  estimated,  allowed  and  paid  for  is  shown  by 
the  evidence  and  special  findings  of  the  jury;  and  as  the 
excavations  taken  from  borrowing  pits  were  to  have  been  es- 
timated and  allowed  in  the  same  way,  and  under  the  same 
clause  of  the  contract,  we  are  compelled  to  hold  that  the 
appellants  were  entitled  to  be  paid  for  these  excavations  the 
same*  price  as  if  they  had  been  taken  from  the  widening  of 
the  cuts  in  the  main  line  of  the  road. 

From  the  special  findings  of  the  jury,  which,  in  our  opin- 
ion, were  entirely  justified  by  the  evidence,  we  are  informed 
that  the  api>ellants,  under  their  contract  with  appellees, 
excavated  235,645  cubic  yards  of  earth ;  that  206,708  cubic 
yards  were  put  into  the  embankment,  which  at  39  cents  per 
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cubic  yard,  amount  to  the  sum  of  $80,616.12 

That  the  suri)lus  excavation,  28,937  cubic  yards, 

at  15  cents  per  cubic  yai*d,  amounts  to        -        $4,340.55 
Add  items  conceded        -         -         -         -        -        791.60 


Total $85,748.27 

Deduct  payments  as  found  by  the  jury        -  73,747.63 

Balance $12,000.74 

Verdict $11,549.28 

It  is  the  opinion  of  the*court  that  the  verdict  is  fully  8ui>- 
ported  by  the  evidence,  and  that  the  court  in  general  term 
erred  in  reversing  the  judgment  at  special  term. 

The  judgment  of  the  general  tei*m  is  i*eversed,  at  the  costs 
of  appellees,  with  instructions  to  the  court  in  general  term 
to  affirm  the  judgment  at  special  term. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — In  the  opinion  of  the  court,  delivered  by 
Scott,  J.,  it  was  said  that  the  motion  for  a  new  trial  did 
not  present  any  question  upon  the  instructions.  The  lan- 
guage of  the  opinion  upon  this  point  is  as  follows :  *^The 
fifth  cause  for  a  new  trial,  together  with  the  various  subdi- 
visions, pi-esents  no  question  for  this  court,  nor  did  it 
present  any  question  to  the  court  below,  either  at  special  or 
general  tenu."  The  cause  for  a  new  trial,  to  which  refer- 
ence is  made  in  the  preceding  quotation,  was  in  appellees' 
motion  thus  stated :  **5.  For  errore  of  law  occurring  at  the 
trial,  in  this,  to  wit :  The  court  erred  in  giving  the  jury  the 
instructions  given  by  the  court  on  its  own  motion,  which 
instructions  were  at  the  time  excepted  to  by  the  defendants  ; 
The  court  erred  in  modifying  and  changing  certain  insti*uctions 
asked  by  the  defendants,  to  which  modification  and  changes 
of  said  instructions  the  defendant  at  the  time  excepted,  as  is 
shown  by  bill  of  exceptions ;  the  court  erred  in  refusing  to 
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give  instructions  asked  by  defendants,  the  refusal  to  give 
which  said  instructions  was  excepted  to  by  the  defendants  at 
the  time.  The  court  erred  in  giving  contradictory  in.struc- 
tions  to  the  jury."  Each  of  these  subdivisions  is  appropri- 
ately numbered.  We  think  the  doctrine  declared  in  that 
pait  of  the  opinion  which  we  have  quoted  is  in  conflict  with 
many  cases,  and  is  erroneous. 

A  motion  for  a  new  trial  is  sufficiently  si>ecific,  if  it  clearly 
directs  the  court's  attention  to  the  points  upon  which  the 
paity  claims  erroneous  rulings  were  made,  and  indicates, 
with  reasonable  certainty,  the  particular  ruling  of  which 
complaint  is  made.  In  the  cases  cited  l^elow,  it  was  ex- 
pressly held,  overruling  some  earlier  cases,  that  it  was  suffi- 
cient to  assign,  as  a  cause  for  a  new  trial,  that  the  court 
erred  in  giving  and  refusing  instructions,  without  specifically 
naming  the  particular  instructions.  Bartholomew  v.  Langs- 
dale,  35  Ind.  278;  Dawson  v.  Coffman,  28  Ind.  220; 
Waggoner  v.  Liston,  37  Ind.  357.  These  cases  have  since 
been  followed,  and  we  think  they  exprcss  the  correct  rule. 

While  we  are  clear  that  the  opinion  must  be  modified  in 
the  particular  indicated,  we  do  not  think  the  petition  for  a  re- 
hearing ought  to  be  granted.  The  granting  of  the  {>etition 
would  avail  nothing,  for,  in  our  opinion,  the  instructions  are 
not  a  part  of  the  record.  They  are  not  incoii)orated  into  the 
i-ecord  in  the  manner  required  by  law.  The  statute  pro- 
vides, that  "It  shall  not  be  necessary  to  copy  a  written  in- 
strument or  any  documentary  evidence  into  a  bill  of  ex- 
ceptions ;  but  it  shall  be  sufficient  to  refer  to  such  evidence, 
if  its  appropriate  place  be  designated  by  the  words,  'here 
insert.'  "  It  has  often  been  held  that  insti-uments  are  not 
to  be  deemed  part  of  the  record  unless  incoiporated  into  the 
bill  of  exceptions,  either  by  copying  at  length  in  the  body 
of  the  bill,  or  by  adopting  the  course  pointed  out  by  the 
statute.  Keder  v.  Myers,  41  fiid.  543  ;  Sidener  v.  Davis, 
69  Ind.  336  ;  Tlie  Aurora,  etc.,  Co.  v.  Johnson,  46  Ind.  315  ; 
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The  Stale,  ex  rel.,  v.  The  Peini,  etc.,  R.  li.  Co.,  44  Ind. 
350 ;  Burdickw.  Hunt,  43  Ind,  381 ;  Haitnan  v.  Tlie  State, 
22  Ind,  331. 

We  could  not,  without  overthrowing  many  cases  and  dis- 
turbing a  long  settled  rule  of  practice,  hold  that  histructions 
may  be  brought  into  the  record,  which  are  neither  copied  in 
the  body  of  the  bill  nor  appropriately  designated,  nor  the 
proper  place  for  their  insertion  indicated,  by  the  words  **hei'e 
insert,"  by  being  merely  attached  to  the  bill  of  exceptions. 

The  law  as  it  stood  prior  to  the  adoption  of  the  code  re- 
ijuired  that  the  instrument  should  be  copied  into  the  body  of 
the  bill.  This  doctrine  was  declared  as  early  as  Huff  w. Gil- 
bert, 4  Blackf .  19.  In  Speara  v.  Clark,  6  Blackf .  167,  the  bill 
contained  the  words,*  *  insert  said  note  and  said  endorsements,'  * 
and  it  was  held  not  to  be  sufficient.  In  Tlie  Board,  etc.,  v. 
Embree,  7  Blackf.  461,  it  was  held  that  a  judge  ought  not  to 
sign  a  bill  which  contains  a  provision  for  the  insertion  of 
papers,  but  that  they  should  be  copied  into  the  bill.  In 
Doe  V.  Makepeace,  8  Blackf.  575,  two  of  the  above  named 
cases  were  referred  to  as  being  con-ectly  decided.  In  Mills 
v.  Simnionds,  10  Ind.  464,  it  is  held  that,  under  the  practice 
prevailing  prior  to  the  adoption  of  the  code,  the  instruments 
could  only  be  made  part  of  the  record  by  being  copied  into 
the  bill.  The  code  provides  a  more  liberal  rule,  but  it  does  . 
not  relax  the  old  rule  any  farther  than  to  allow  instruments  to 
be  copied  into  the  record  by  the  clerk  in  cases  where  they 
are  properly  referred  to,  and  the  proper  place  for  their  in- 
sertion designated  by  the  words  *'here  insert." 

The  right  to  have  instruments  embodied  in  the  bill  with- 
out being  actually  copied  therein,  before  the  bill  is  signed, 
depends  entirely  upon  this  statutory  provision.  If  it  were 
not  for  this  provision,  they  could  be  brought  into  the  record 
( when  the  attempt  to  get  them  into  the  record  is  by  way  of 
a  bill  of  exceptions)  only  by  being  copied  at  full  length  into 
the  bill  before  the  signature  of  the  judge  was  affixed.     The 


490  SUPBEME  COURT  OF  INDIANA, 

Irwin  et  oL  v.  Smith  et  al. 

statute  expressly  provides  the  method  in  which  instromenta 
may  be  canied  into  the  record  without  being  actually  copied^ 
and  we  have  no  authority  to  declare  that  it  may  be  done  in 
any  other.  Thei'e  is  no  room  for  construction,  for  the  lan- 
guage of  the  statute  is  plain.  The  instrument  must  either 
be  copied,  or  it  must  be  designated,  and  the  place  for  its  in- 
sertion indicated  by  the  words  "here  insert." 

There  are,  at  least,  two  substantial  reasons  for  such  a  rule 
as  that  declared  by  statute.  The  first  is,  that  it  assures  a 
connect  record,  prevents  the  mere  entries  of  the  clerk  from 
forming  an  essential  part  of  the  record,  and  accurately  ex- 
hibits the  rulings  of  the  court  and  the  grounds  upon  which 
such  rulings  were  based.  If  attorneys  wei-e  left  free  to 
choose  a  method  for  themselves  in  each  particular  case, 
there  would  be  no  general  rule  by  which  the  accuracy  of  the 
transcript  filed  in  this  court  could  be  tested.  The  second 
reason  is,  that  such  a  rule  secures  uniformity  of  practice, 
prevents  confusion,  and  places  each  instrument  in  its  appro- 
priate place,  and  prevents  instruments  and  documents  from 
appearing  as  exhibits  in  awkward  and  out-of-the-way  places. 
Unless  there  is  some  uniform,  fixed  general  rule 'upon  this 
subject,  great  confusion  would  arise,  and  courts  would  b© 
perplexed  by  questions  in  each  particular  case,  as  to  whether 
instructions  or  other  written  instruments  were  in  the  record. 

A  general,  uniform  rule,  applying  not  to  some  but  to  all 
cases,  will  relieve  from  embarrassment,  simplify  the  proced- 
ure, lighten  the  labor  of  court  and  counsel,  and  secure  at- 
tention to  the  real  merits  of  the  controversy. 

There  is  no  hardship  in  requiring  strict  compliance  with 
the  provisions  of  the  code,  for,  if  it  is  not  desirable  to  copy 
the  instructions  into  the  body  of  the  bill,  all  that  need  be 
done  is  to  appropriately  designate  the  instructions,  and  at 
the  proper  place  write  the  words,  **here  insert."  A  simpler 
method,  and  one  imposing  less  labor  upon  the  attorney, 
could  not  well  be  devised.     Simple  as  it  is,  we  are  fully  sat- 
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isfied,  upon  careful  deliberation,  that  it  is  the  only  one 
which  will  secure  accurate,  methodical,  concise  and  orderly 
records. 

We  are  now,  of  course,  speaking  only  of  cases  where  in- 
structions are  attempted  to  be  brought  into  the  record  by 
means  of  a  bill  of  exceptions,  and  nothing  herein  said  is  in- 
tended to  apply  to  any  of  the  other  methods  of  making  in- 
structions a  part  of  the  record. 

Petition  overruled. 


No.  7172. 

LmviLLE  ET  AL.  V.  Leininger,  Township  Trustee.        \m_^ 

Public  Officer.— Lfafri^tty  of,  dijfers  from  Ordinary  Truatees.—Misap'- 
propriation  of  Funds.— The  rule  applicable  to  ordinary  trustees,  iuclud- 
ing  agents,  bailees  and  the  lilce,  where  they  have  misappropiiated  the-  ^ 
funds  intrasted  to  them.  Is  not  applicable  to  a  public  officer  who  give»^ 
bond  to  secure  a  fuU  accounting  for  the  funds  which  may  come  into  his- 
hands  as  such  officer. 

Township  Trustee.— iVb<  a  Bailee.^LidbUUy  of, — A  township  trustee  is- 
not  a  mere  bailee  of  the  money  which  comes  into  his  hands  as  sucb 
officer,  and  exonerated  by  the  exercise  of  ordinary  cai*e  >vith  reference 
thereto;  but  his  liability  is  lixed  by  his  bond,  and  the  amount  of  money 
he  receives  measures  such  liability. 

Same.— TYtte  to  3fo»ey .—Tlie  legal  technical  title  to  the  money  which 
comes  into  the  hands  of  a  public  officer,  for  which  bond  is  given,  is  in 
himself.  * 

Same.— i>e/aw?t.— i?e«or«  to  J5ond.— Where  a  township  trustee  is  in  de- 
fault for  funds  received  by  him,  as  such  trustee,  resort  must  be  had 
to  his  bond,  if  his  individual  responsibility  is  insufficient.  Such  funds 
can  not  be  followed  in  the  hands  of  third  parties,  as  in  the  case  of  ordi- 
naiy  tnistees. 

From  the  Whitley  Circuit  Court. 

M.  Sickafoose  and  W.  Olds,  for  appellants. 

T.  R.  MarshaU  and  W.  F.  MaNagny,  for  appellee. 
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Woods,  J. — The  appellee,  as  trustee  of  Columbia  town- 
ship, filed  his  complaint  against  Josiah  B.  McDonald,  exec- 
utor of  the  last  will  of  George  Deer,  deceased,  and  thirty- 
two  others,  showing  that  the  plaintiff  was,  and  since  the 
10th  day  of  October,  1876,  had  been,  the  duly  elected,  qual- 
fied  and  acting  trustee  of  said  township ;  that,  on  the  2d 
Tuesday  of  October,  1870,  said  George  Deer  was  elected 
trustee  of  said  township,  and  gave  bond  and  duly  qualified 
as  such,  and  served  for  two  yeare,  and  was,  in  October, 
1872,  re-elected,  and,  having  given  bond  and  qualified,  en- 
tered upon  the  duties  of  his  said  office  for  the  second  term. 
From  this  point,  the  averments  of  the  complaint  are  sub- 
stantially as  follows,  viz. :  That,  when  first  elected  trustee, 
said  Deer  was  poor,  owning  only  about  $90  worth  of  per- 
sonalty and  $390  worth  of  real  estate,  encumbered  for  an 
amount  unknown  to  the  plaintiff;  that,  during  his  official 
term,  said  Deer  received  large  sums  of  money  belonging  to 
the  tuition,  special  school,  road,  township  and  dog  funds  of 
said  township,  and,  unmindful  of  the  trust  reposed  in  him, 
wrongfully  and  unlawfully  invested  large  amounts  of  said 
trust  funds  in  his  own  private  business,  and  continued  to  use 
the  same  in  his  said  business  from  the  time  they  came  into  his 
hands  until  his  death,  to  wit,  in  the  business  of  making 
wagons,  etc.,  and  in  the  purchase  of  the  pei-sonal  property 
that  he  had  on  hands  at  the  time  of  his  death,  a  bill  of  par- 
ticulars of  which  is  filed  with  and  made  a  part  of  the  com- 
plaint as  "Exhibit  A;"  that  he  unlawfully  loaned  said 
funds  to  divers  persons,  and  took  notes  therefor  payable  to 
himself,  but  of  whom,  and  for  what  amounts,  is  not  fully 
known  to  the  plaintiff,  except  as  shown  in  <* Exhibit  C," 
filed  herewith  and  made  a  part  hereof ;  that  the  business  of 
said  Deer  during  said  time  was  unprofitable,  and  did  not  af- 
ford any  great  income,  scarcely  enough  to  maintain  him  and 
his  family,  and  said  trust  funds  were  used  by  him  as  afore- 
said, and  were  converted  and  put  into  the  property  named 
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as  his  assets  by  his  executor ;  that,  on  the  6th  day  of  Au- 
gust, 1874,  said  Deer  died  intestate,  and  said  McDonald  was 
dujiy  appointed  and  qualified,  and  is  now  acting  as  executor 
of  the  will ;  that,  at  his  death,  said  Deer  was  seized  of  one 
lot  and  house,  in  which  he  had  unlawfully  invested  a  part  of 
said  funds,  for  particulars  of  which  see  **Exhibit  D,*'  filed 
with  and  made  a  part  hereof ;  that  nearly  all  of  the  notes , 
chases  in  action  and  moneys  on  hand  at  his  death,  were  a 
part  of  said  funds,  a  bill  of  particulars  of  which,  marked 
^^Exhibit  E,"  is  filed  with  and  made  a  part  hereof;  that 
said  executor  inventoried  and  sold  said  •propeity,  collected 
the  accounts,  notes  and  choses  in  action,  and  took  possession 
of  said  money,  which  were,  in  fact,  the  money  and  proiD- 
erty  of  said  township,  so  unlawfully  converted  and  used  hy 
said  Deer  as  aforesaid,  and  has  large  amounts  of  money  on 
hand  and  loaned  out,  and  awaiting  the  order  of  this  court, 
a  bill  of  particulars  of  which  marked  •^Exhibit  G"  is 
filed  with  and  made  a  part  hereof,  which  are  the  property 
of  said  township,  and  the  proceeds  of  said  funds  so  used 
by  said  Deer;  that  said  Deer,  at  his  death,  was  largely 
indebted  to  the  other  defendants,  who  are  made  parties 
to  answer  as  to  their  interest  in  the  premises,  and  was 
indebted  to  said  township  in  the  sum  of  $5,419.16,  of 
which  there  still  remains  about  $2,200  unpaid.  Where- 
fore the  plaintiff  prays  that  the  balance  due  said  township 
be  made  a  preferred  claim  against  the  estate  of  said  Deer„ 
and  the  executor  ordered  to  pay  over  to  the  plaintiff  all  the 
moneys  on  hand  collected  from  said  accounts  and  notes,  and 
by  the  sale  of  said  property,  upon  said  indebtedness  to  said 
township,  and  pay  over,  as  fast  as  he  collects  the  same,  all 
further  sums  received  by  him  until  the  claim  of  said  town- 
ship is  paid  in  full,  and  for  all  other  proper  relief. 

The  appellant  LinviUe  and  some  of  his  co-defendants 
filed  a  demurrer  to  this  complaint,  on  the  ground  that  it  did 
not  state  facts  sufiicient,  which  demurrer  the  court  oven*uled> 
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and  said  defendants  excepted.  Linville  alone  aj^aled,  but 
none  of  his  co-defendants  have  declined  to  join  in  the  appeal. 

The  demuiTer  should  have  been  sustained.  We  do  not 
overlook  the  well  established  principle  of  equity  jurispru- 
dence, within  which  there  was  an  evident  attempt  to  frame 
this  complaint,  namely,  **That  whenever  the  trustee  has 
been  guilty  of  a  breach  of  the  trust,  and  has  transferred  the 
property,  by  sale  or  otherwise,  to  any  third  person,  the  cestui 
que  tnist  has  a  full  right  to  follow  such  property  into  the 
hands  of  such  third  person,  unless  he  stands  in  the  predica- 
ment of  a  bona  fde  purchaser,  for  a  valuable  consideration, 
without  notice.  And  if  the  trustee  has  invested  the  trust 
property,  or  its  proceeds,  in  any  other  property  into  which 
it  can  be  distinctly  traced,  the  cestui  que  trust  has  his  election 
either  to  follow  the  same  into  the  new  investment,  or  to 
hold  the  trustee  personally  liable  for  the  breach  of  the 
trust."  And  where  a  part  of  the  funds  of  the  cestui  que 
iimst  have  been  mixed  up  with  other  funds  exclusively  be- 
longing to  the  trustee  in  the  new  purchase  or  investment, 
^^there  may  be  ground  to  hold  the  trust  funds  in  charge  pro 
ianto  therein." 

These  are  extracts  from  the  opinion  of  Justice  Story  in 
OKvei*  V.  Piatt,  3  How.  333,  ( Zinn  Leading  Cases  on  Trusts, 
18)  wherein  numerous  authorities  are  cited.  But  the  doc- 
trine so  announced  as  applicable  to  ordinary  trustees,  includ- 
ing agents,  bailees  and  the  like,  is  not  applicable  to  public 
officers  who  give  bond  to  secure  a  just  and  full  accounting 
for  the  moneys  which  come  into  their  management  and  con- 
trol. 

A  township  trustee  is  I'cquired  to  <*  execute  a  bond  condi- 
tioned as  in  ordinary  official  bonds,  with  at  least  two  free- 
hold sureties,  in  a  penalty  of  not  less  than  double  the 
amount  of  money  which  may  come  into  his  hands  at  any 
time  during  his  term  by  virtue  of  his  office."  1 R.  S.  1876, 
p.  900,  sec.  5.     In  Halbeft  v.  The  State^ex  re/.,  22  Ind. 
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125,  WoRDBN,  J.,  speaking  for  the  court  says:  *<It  is 
ivell  established  that  a  public  officer  who  is  required  to  give 
bond  for  the  proper  payment  of  moneys  that  may  come  into 
his  hands  as  such  officer,  is  not  a  mere  bailee  of  the  money, 
exonerated  by  the  exercise  of  ordinary  care  and  diligence ; 
but  that  his  liability  is  fixed  by  his  bond,  and  that  the  fact 
that  the  money  was  stolen  from  him  without  his  fault,  does 
not  release  him  from  his  obligation  to  make  such  payment.'' 

In  Morbeck  v.  Tfie  State^  ex  rd.,  28  Ind.  86,  this  case 
was  approved  and  the  doctrine  applied  to  the  case  of  a 
township  trustee ;  and  in  Rock  v.  Stinger ^  36  Ind.  346,  the 
«ame  judge,  speaking  for  the  court,  after  reaffirming  the 
doctrine  and  its  applicability  to  a  township  trustee,  says  : 
^*Under  these  circumstances,  as  the  trustee  is  not  a  mere 
bailee,  it  would  seem  that  the  legal  technical  title  to  the 
money  in  his  hands  is  in  himself.  Suppose  a  township 
trustee  should  die  with  moneys  received  by  him  as  such,  in 
his  hands ;  can  it  be  claimed  that  the  money,  even  if  the 
specific  bills  or  coin  received  by  him  officially  could  be  iden- 
tified, would  go  to  his  successor  and  not  his  administi*ator? 
We  think  it  quite  clear,  in  the  case  supposed,  that  the  money 
would  go  to  the  administrator,  because  simply  the  title  was 
in  the  trustee.  This  view  is  fully  sustained  by  authority. 
In  the  case  of  Inhabitants  of  Colerain  v.  BeU^  9  Met.  499, 
it  was  held  that  *the,  specific  money  received  by  a  collector, 
in  the  collection  of  taxes,  is  his  money,  and  not  that  of  the 
town.'  " 

But,  say  counsel  for  the  appellee,  in  substance,  this  officer 
was  a  trustee,  so  named  in  the  law,  and  the  duties  of  a 
trustee  are  imposed  on  him,  and,  consequently,  the  law  of 
trusteeship  must  apply  to  his  transactions.  There  is  no 
question  that  in  the  general  management  of  his  office,  and  in 
the  discharge  of  its  duties,  he  is  responsible  as  such,  and 
may  well  be  called  a  trustee  ;  but,  in  reference  to  the  public 
money  which  comes  into  his  hands,  it  is  not  so.     That,  at 
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the  moment  of  receipt,  becomes  his  own.  The  amomit  ho 
receives  measures  the  amomit  for  which  he  is  liable  on 
his  bond,  and  the  amount  which  he  can  oflScially  expend ; 
and  he  must  manage  his  ti-ust  with  reference»thereto,  holding 
himself  ready  to  apply  that  sum,  if  necessary,  to  the  public 
uses  under  his  supervision,  according  to  law ;  but  with  refer- 
ence to  any  particular  or  specific  money,  no  matter  whence 
received,  he  owes  the  public  no  duty,  and  the  j^ublic  can 
make  no  demand  therefor. 

This  conclusion  necessarily  results  from  the  doctnne 
enunciated  in  the  cases  referred  to,  supra ^  and  the  extraor- 
dinary liability  imposed  on  public  officials  and  their  bonds* 
men,  beyond  any  which  is  enforced  against  an  ordinary  trus- 
tee, or  private  agent,  or  bailee,  can  be  maintained  consist- 
ently on  no  other  theory. 

It  being  conceded  that  the  public  officer,  under  bonds  to 
account  therefor,  is  not  a  bailee  or  trustee,  but  the  o^vner  of 
the  moneys  which  come  into  his  hands  by  virtue  of  his  of- 
fice, there  is  no  room  for  an  application  of  the  equitable 
principle  which  the  appellee  endeavored  to  invoke,  for  that 
principle  applies  only  in  case  of  trusts  and  to  the  subject- 
matter  of  the  trust.  Repeating  the  expression  used  in  Hal" 
bei't  V.  Tlie  State^  mpra^  the  •'liability"  of  an  officer  who 
is  requii-ed  to  give  bond  '*is  fixed  by  his  bond,""  and  in  case 
of  default  resort  must  be  had  to  that  bond,  if  the  individu- 
al responsibility  of  the  officer  Is  not  adequate.  There  is  no 
principle  of  equity  or  rule  of  law  or  statute  by  which  the 
preference  asked  for  can  be  allowed. 

Judgment  reversed,  with  instructions  to  sustain  the  demur- 
rer to  the  complaint. 
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No.  7670. 
Rooker  v.  Parsley. 

New  Trial.— lyttprcTOe  Court,— Practice, — ^The  general  rule  is,  that  the  Su- 
preme Court  will  not  review  the  action  of  the  trial  court  in  granting  a         ^2       497I 
new  trial.    It  is  only  where  it  is  plainly  apparent  that  substantial  Injus-         '^Q       ^iQ 
tice  has  beeii  done,  that  such  action  of  the  trial  court  will  be  disturbed. 

Evidence.— Proo/  of  Statements  of  Deceased  Witness.— It  is  competent  to 
prove  statements  made  by  a  deceased  witness  upon  a  former  tilal;  and  ^ 

prima  fade  evidence  of  the  death  of  such  witness  is  a  sufficient  basis  on 
which  to  introduice  pi-oof  of  such  statements  in  a  subsequent  trial. 

From  the  Hamilton  Circuit  Court. 

A.  F.  ShirtSj  G.  Shirts  and  W.  H,  Feriig^  for  appellant. 

Elliott,  J. — ^This  case  was  twice  tried.  The  apjiellant 
prevailed  upon  the  first  trial,  and  the  court  granted  the  ap- 
pellee a  new  trial.  Upon  this  riding  is  based  one  of  the  as^ 
signments  of  error. 

The  general  rule  is,  that  appellate  courts  will  not  review 
the  action  of  a  trial  court  in  granting  a  new  trial.  It  is  only 
where  it  is  made  to  appear,  and  that  very  clearly  and  plain- 
ly, that  substantial  injustice  was  certainly  done,  that  the 
ruling  will  be  disturbed.  A  party  asking  the  reversal  of  a 
cause,  upon  the  ground  that  a  new  trial  was  erroneously 
awarded,  must  present  an  unusually  strong  case.  This  is 
not  such  a  case  as  will  authorize  an  interference  by  an  ap- 
pellate coui-t. 

The  appellee  succeeded  upon  the  second  trial.  Appellant 
moved  for  a  new  trial ;  his  motion  was  denied,  and  this  ap- 
peal brings  the  question  of  the  correctness  of  that  ruling 
before  the  court.  '- 

Appellant  offered  to  prove,  during  the  progress  of  the 
trial,  statements  made  by  James  L.  Beck,  who  had  testified 
as  a  witness  upon  the  former  trial.  The  statements  of 
which  appellant  made  offer  of  proof  were  made  by  Beck  in 
the  course  of  his  testimony.  The  court  refused  to  permit 
Vol.  72.-32 
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the  evidence  offered  to  be  introduced,  and,  as  the  counsel  for 
appellee  has  not  furnished  us  with  a  brief,  we  can  have  only 
such  infoiTOation  of  the  grounds  upon  which  the  court  based 
its  rulings  as  we  are  able  to  glean  from  the  record  itself. 
As  we  gather  it  from  the  objection  stated  by  appellee,  the 
proffered  evidence  was  excluded  upon  the  ground  that  it  was 
hearsay.  The  appellant  proved  by  two  witnesses  that  they 
had  attended  a  funeral ;  that  they  were  sent  to  do  the  under- 
taker's  work  at  the  interment  of  a  man  named  James  L. 
Beck,  that  they  placed  a  dead  man  in  a  hearse,  and  con- 
veyed him  to  the  grave,  and  -that  the  man  whose  funeral 
they  had  attended  was  by  those  acquainted  with  him  in  his 
lifetime  said  to  be  James  L.  Beck,  but  that  they,  the  wit- 
nesses, had  never  known  him.  These  witnesses  also  described 
the  personal  appearance  of  the  dead  man  ;  described  also  the 
town  and  house  wherein  he  had  lived  and  from  which  he 
was  buried.  After  these  witnesses  had  testified,  appellant 
offered  himself  as  a  witness,  and  his  counsel  proposed  to 
prove  by  him  that  Beck  had  for  many  years  lived  in  the 
house  described  by  the  witnesses,  and  that  no  other  man 
had  lived  there  for  seveml  years.  The  court  refused  to  per- 
mit the  evidence  to  be  given.  Appellant  also  requested 
leave  to  make  further  offer,  but  this  the  court  refused  to 
allow  him  to  do.  The  record  recites,  "The  defendant  by 
counsel  desired  to  make  a  further  offer,  and  the  court  re- 
fused to  wait  for  the  defendant's  counsel  to  make  any 
further  offer  on  the  gi'ound  that  the  offer  had  already  been 
made.'*  There  is,  in  our  opinion,  suflScient  evidence  of  the 
death  of  Beck  to  entitle  the  defendant  to  give  evidence  of 
his  statements  upon  the  former  trial.  The  evidence  made  a 
prima  facie  case  for  the  appellant  upon  the  question  as  to 
the  death  of  Beck,  and  that  was  all  that  was  required. 
That  it  did  not  make  a  conclusive  case  was,  as  we  must  infer 
from  the  record,  because  the  court  wrongly  denied  the  ap- 
pellant the  right  to  make  the  proof  by  his  own  testimony. 
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which  he  proposed  to  do.  The  court  seems  to  have  acted 
upon  the  theory  that  the  question  of  Beck's  death  was  en- 
tirely immaterial,  and  in  this  the  court  was  plainly  in  error. 
Beck's  death  was  material,  because  upon  that  question  de- 
pended the  right  of  appellant  to  give  evidence  of  statements 
made  by  him  upon  the  former  trial.  The  court  was  alto- 
gether wrong  in  holding,  as  the  record  indicates  it  did  hold, 
that  the  appellant  had  no  right  to  prove  what  Beck  had  tes- 
tified to  upon  the  previous  trial  of  the  cause.  It  is  well 
settled  that  it  is  competent  to  prove  statements  made  by  a 
deceased  witness  upon  a  former  trial.  Whart.  Ev.,  sec.  177  ; 
1  Greenl.  Ev.,  sec.  164 ;  Tlie  IndzanapoliSj  etc.^  R.  R, Co,  v. 
8toutj  53  Ind.  143.  For  the  error  in  excluding  this  evi- 
dence the  judgment  must  be  reversed. 

The  judgment  is  reversed  ;  cause  remanded  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial. 


No.  7284. 
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Ditches  and  Drains.— ^«e<9me7it  of  Benefits, —County  Commissioners, — 
Finding. --Collateral  Attaek.—Statute  Construed.— Under  the  act  of  March 
10th,  187^,  1 R.  S.  1876,  p.  418,  concerning  ditches  and  drains,  one  who  is 
not  a  memher  of  an  association  organized  under  said  act  can  not.  on  an 
appeal  from  the  assessment  of  l>eneftts  and  injuries,  attack  the  validity  of 
such  assessment  on  the  ground  that  the  petition  presented  to  the  boiU'd  of 
commissioners,  asking  the  appointment  of  appraiser,  was  not  signed  by 
the  requisite  number  of  land-owners;  the  finding  of  such  board,  in  such 
case,  that  a  proper  petition  had  been  presented;  and  appraisers  ap- 
pointed tliereunder,  unappealed  from,  is  final  and  conclusive,  and  can 
not  be  attacked  collaterally.  • 

Same. — Duty  of  Commissioners, — Petition, — Appraisers, — In  such  case, when 
the  board  of  commissioners  have  found  that  a  proper  petition,  properly 
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sigued,  has  been  presented,  and  has  made  the  order  for  tlie  appointment 
of  appraisers,  its  jurisdiction  thei-eln  was  at  an  end. 
Samz.— Appeal.— Although  said  act  of  March  10th,  1873,  does  not  in 
terms  provide  for  an  appeal  from  the  finding  and  order  of  the  county  boattl 
on  such  petition  for  the  appointment  of  appi-aisers,  yet  an  appeal  n|ay 
be  taken  therefrom  by  ^'any  one  aggrieved, ^^  under  section  31  of  the 
act  in  i*elation  to  county  boards,  1  R.  SS.  1876,  p.  357. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkiwr^  for  appellant. 

T.  B.  Redding,  J.  H.  MeUett  and  E.  H.  Bundy,  ioc 
appellee. 

HowK,  J. — ^This  was  an  appeal  to  the  circuit  court  of 
Henry  county,  by  William  Hume,  the  appellant  also  in  this 
court,  as  the  owner  in  fee  simple  of  certain  paix^ls  of  real 
estate,  particularly  described  in  said  county,  from  certain  as- 
sessments of  benefits,  assessed  and  charged  against  the  said 
parcels  of  real  estate,  on  account  of  the  construction  of  a 
certain  ditch  or  dmin  by  the  appellee.  On  the  trial  of  the 
matters  arising  on  said  appeal,  by  a  jury  in  the  circuit 
court,  a  verdict  was  returned  for  the  appellee,  in  effect  af- 
firming the  assessments  appealed  from.  The  appellant's 
motion  for  a  new  trial  having  been  overruled,  and  his  excep- 
tion entered  to  the  ruling,  the  court  rendei'ed  judgment  on 
the  verdict. 

In  this  court  the  appellant  has  assigned  as  errors  the  fol- 
lowing decisions  of  the  circuit  court : 

1 .  In  overruling  his  motion  for  a  new  trial ; 

2.  In  not  reversing  the  assessments  on  the  papers  before 
the  court,  and  in  affirming  said  assessments ;  and, 

3.  In  rendering  judgment  against  him  for  the  appellee's 
costs. 

On  the  trial  pf  the  cause,  in  support  of  the  eighth  and 
ninth  "specifications  of  the  gi*ounds  of  complaint,"  the  ap- 
l>ellant  offered  to  prove,  by  different  witnesses  and  other 
evidence,  that  a  majority  of  the  resident  land-ownei-s  of 
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Henry  county,  including  members  of  the  association,  inter- 
ested in  the  proposed  work  of  the  appellee,  had  not  signed 
the  petition  to  the  board  of  commissioners  of  said  county 
for  the  appointment  of  the  appraisers  who  made  the  assess- 
ments appealed  from.  The  court  excluded  all  the  offered 
evidence,  tending  to  prove  the  alleged  fact,  on  the  ground 
that  the  decision  of  the  board  of  commissioners  on  that 
question  was  final  and  conclusive  on  the  parties,  and  no  evi- 
dence tending  to  contradict  that  decision  was  competent  and 
admissible.  The  appellant's  counsel  earnestly  insists,  that 
the  decision  of  the  circuit  court,  in  excluding  the  evidence 
offered  for  the  pui*pose  indicated,  is  eiToneous;  and  it  is 
upon  this  supposed  error,  that  the  appellant  chiefly  relies 
for  the  revei^al  of  the  judgment  below. 

The  appellee  was  a  corporation,  organized  under  the  pro- 
visions of  the  act  of  March  10th,  1873,  **to  authorize  and 
encourage  the  construction  of  levees,  dikes,  drains  and 
ditches,  and  the  reclamation  of  wet  and  overflowed  lands, 
by  incorporated  associations,"  etc.  1  R.  S.  1876,  p.  418. 
It  was  incorporated  for  the  purpose  of  constructing  a  drain 
or  ditch  wholly  within  the  limits  of  Heniy  county.  In  sec- 
tion 13  of  said  act  it  is  provided  that  the  board  of  directora 
of  such  a  corporation  may  apply  to  the  board  of  commis- 
sioners of  the  county  in  which  the  proposed  work  extended, 
and  shall  present  to  said  board  of  commissioners  a  petition, 
signed  by  a  majority  of  the  resident  land-owners,  including 
membera  of  the  corporation,  of  the  county,  interested  in 
the  proposed  work,  praying  for  the  appointment  of  apprais- 
ers ;  and,  on  proof  that  a  majority  of  such  land-owners  are 
petitioners  therefor,  it  shall  be.  the  duty  of  the  board  of 
county  commissioners  to  appoint  in  such  county  three  ap- 
praisera,  not  members  of  the  association,  or  in  any  way  in- 
terested in  the  proposed  work,  to  appraise  the  benefits  and 
injuries  which  will  result  from  the  proposed  work  to  the 
lands  in  such  county  affected  thereby.    1  R.  S.  1876,  p.  420. 
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Under  the  provisions  of  said  section  13,  the  appellee's 
board  of  directors  applied  and  presented  to  the  board  of 
commissioners  of  Henry  county,  at  its  December  term,  1876, 
a  petition  purporting  to  be  signed  by  a  majority  of  the  resi- 
dent land-owners,  including  members  of  the  corporation,  of 
said  county,  interested  in  the  appellee's  proposed  work, 
praying  for  the  appointment  of  appraisers.  On  proof  then 
made  by  the  testimony  of  competent  witnesses,  the  said 
board  of  commissioners  were  satisfied,  and  found  that  the 
appellee  was  a  legally  organized  coi'poration,  under  the  laws 
of  this  State,  and  that  a  majority  of  the  land-owners  to  be 
affected  by  the  proposed  work  were  signers  of  said  i^etition^ 
and  that  the  facts  recited  therein  were  true  ;  and  thereupon 
the  said  board  ordered  that  three  named  persons  be  ap- 
pointed appraisers  to  assess  benefits  and  injuries,  as  provided 
in  said  section  of  the  statute. 

The  assessment  of  benefits  and  injuries  was  recorded  oo 
the  22d  day  of  June,  1877,  in  the  recorder's  oflSce  of  Henry 
county,  and  on  the  11th  day  of  July,  1877,  the  appellant, 
who  was  not  a  member  of  the  association,  took  this  appeiil 
from  the  assessments  of  benefits  to  his  real  estate  to  the 
court  below. 

In  section  21  of  said  act,  among  other  provisions  relating  to 
appeals  from  such  assessments,  is  the  following :  **If  the  party 
thus  appealing  is  not  a  member  of  the  association,  he  may 
insist  in  such  appeal  upon  any  legal  objection  to  the  assess- 
ment, or  any  part  of  it."  1  R.  S.  1876,  p.  424.  In  com- 
menting on  this  provision  of  the  statute,  the  appellant's 
counsel  says:  "Hume  is  not  a  member  of  the  association. 
The  fact  that  the  company  has  not  procured  the  requisite 
number  of  land-owners  to  sign  the  petition,  and  that  the 
board  of  commissioners,  by  reason  of  that  fact,  had  no  juris- 
diction in  the  premises,  is  certainly  a  legal  objection  to  the 
assessment." 

We  can  not  construe  or  inteqii-et  the  statutory  provision 
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last  quoted  as  counsel  seem  to  understaud  it.  In  appealing 
from  the  assessment  of  benefits  to  the  circuit  court,  Hume 
did  not,  in  any  manner,  appeal  from  the  order  of  the  board 
of  commissioners  appointing  the  appraisers,  who  made  those 
assessments.  When  the  board  of  commissioners  made  its 
finding,  that  a  majority  of  the  land-owners,  to  be  affected 
by  the  appellee's  proposed  work,  were  signers  of  the  petition 
presented  by  its  board  of  directors,  and  made  an  order  for 
the  appointment  of  appraisers,  that  was  all  that  the  county 
board  was  authorized  or  required  to  do  in  the  jDremises,  and 
it  was  the  end  of  the  board's  jurisdiction  of  the  subject- 
matter.  The  appraisers  were  not  required  by  the  statute  to 
return  their  "schedules  of  assessment,"  when  completed  and 
perfected,  to  the  board  of  commissioners  of  the  county  ;  but 
they  were  required  to  deliver  such  schedules  to  the  appellee's 
clerk,  whose  duty  it  was  to  file  the  same  for  record  in  the 
recorder's  oflSce  of  the  county.  We  may  well  conclude, 
therefore,  as  we  do,  that  this  appeal  was  not,  in  any  proper 
sense,  an  appeal  from  the  finding  and  order  of  the  county 
board  on  the  petition  presented  by  the  appellee's  board  of 
directors,  for  the  appointment  of  appraisers.  It  is  true  that 
the  act  of  March  10th,  1873,  does  not  in  terms  provide  for 
an  appeal  from  the  finding  and  order  of  the  county  board, 
on  such  petition,  for  the  appointment  of  appraisers  ;  but  it 
is  equally  true,  we  think,  that  Hume,  or  *'any  person  ag- 
grieved," was  entitled  to  an  appeal,  and  might  have  appealed, 
from  the  finding  and  order  of  the  county  board  to  the  circuit' 
court  of  the  county,  under  sec.  31  of  the  act  of  June  17th, 
1852,  providing  for  the  organization  of  county  boards,  etc., 
which  section  declares  that,  "From  all  decisions  of  such  com- 
missioners there  shall  be  allowed  an  appeal  to  the  circuit  or 
common  pleas  court,  by  any  person  aggrieved."  1  R.  S. 
1876,  p.  357. 

By  the  express  terms  of  section  13  of  the  ditching  act  of 
March  10th,  1873,  the  board  of  comniissioners  of  Henry 


504  J  SUPREME  COURT  OF  INDIANA, 


Hume  V.  The  Little  Flat  Rock  Di-alning  Association. 

county  were  clothed  with  ample  jurisdiction  to  hear  and 
determine  the  question  whether  or  not  a  majority  of  the 
land-owners,  to  be  affected  by  the  appellee's  proposed  work, 
were  signers  of  the  petition  presented  by  its  board  of  direc- 
tors, and,  having  found  in  the  affirmative  on  this  question » to 
make  an  order  for  the  appointment  of  appraisers  to  assess 
benefits  and  injuries.  This  being  so,  the  finding  and  order 
of  the  county  board,  on  the  question  involved  in  its  decision, 
not  having  been  appealed  from,  must  be  held  to  be  final  and 
conclusive,  and  binding,  even  though  erroneous,  and  can 
not  be  attacked  collaterally,  by  evidence  or  otherwise.  This 
doctrine  has  been  i*ecognized  and  acted  upon  in  numerous 
decisions  of  this  court,  and  it  must  now  be  regarded,  we 
think,  as  settled  law  in  this  State.  The  EvansviUe^  elc.y 
R.  R.  Co.  V.  Tlie  City  o/EvansviUe,  15  Ind.  396  ;  Sitelson 
V.  Tfie  State  J  ex  rel.  J  16  Ind.  29;  SpauJdingY,  Baldwiiiy 
31  Ind.  376  ;  Dequindre  v.  WiUiamSy  31  Ind.  444 ;  Ney  v. 
Swinney^  36  Ind.  454 ;  Gavin  v.  Ghraydon^  41  Ind.  559 ; 
Cuny  V.  Miller y  42  Ind.  320;  Tlie  Board,  etc.,  of  Clay 
Co.  V.  Markle,  46  Ind.  96 ;  Markle  v.  Tlie  Board,  etc.,  of 
Clay  Co.,  55  Ind.  185;  FaiHa  v.  Reynolds,  70  Ind.  359; 
The  Board,  etc.,  of  Lavrrence  Co.  v.  Hall,  70  Ind.  469. 

Applying  the  doctrine  of  these  cases  to  the  question  under 
consideration,  in  the  case  at  bar,  we  are  led  to  the  con- 
clusion, and  so  decide,  that  the  court  below  did  not  en*  in 
excluding  from  the  jury  the  evidence  offered  by  the  appel- 
lant, for  the  purpose  of  proving  that  a  majority  of  the  resi- 
dent land-owners,  interested  in  the  proposed  work  of  the 
appellee,  had  not  signed  the  petition  to  the  board  of  com- 
missioners of  Henry  county,  for  the  appointment  of  the 
appraisers  who  made  the  assessments  appealed  from. 

Some  minor  objections  to  the  proceedings  on  the  trial 
have  been  pointed  out  by  the  appellant's  counsel,  but  they 
have  not  been  discussed  or  pressed  Avith  confidence  or 
earnestness  by  counsel  in  his  able  and  exhaustive  brief  of 
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this  cause.  The  point  we  have  decided  is  the  controlling 
point  in  this  case;  and  the  other  objections  pointed  out, 
even  if  well  taken  (but  we  do  not  think  they  were),  would 
aot  afford  any  sufficient  ground  for  the  reversal  of  the  judg- 
ment. 

We  find  no  error  in  the  recoi'd. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  6707. 
Brown  et  al.  v,  Rawlings  et  al. 

Fraudulent  Conveyance.  —  Orantee.  —Notice,  —  ConsidmUion,  —The 
grantee  in  a  fraudulent  conveyance,  who  has  paid  a  valuable  consider- 
ation, can  not  be  affected  thereby,  unless  he  had  notice  of  the  fraudu- 
lent purpose  of  the  grantor. 

Samk,— Husband  and  Wife.— Conveyance.— Inchoate  Interest  of  TFJfc— The 
relinquishment  by  a  wife  of  her  inchoate  interest  in  the  lands  of  her 
husband  is  a  sufficient  consideration  to  support  a  conveyance  to  her 
of  pait  of  the  lands  of  her  husband. 

SxiiLE.— Agreement.— An  agreement  by  a  husband  to  convey  certain  land 
to  his  wife  in  consideration  that  she  would  relinquish  her  inchoate 
interest  in  his  lands,  which  she  did,  is  valid  though  not  in  writing. 

Same. — Moral  Obligation.  —  Consideration.  —  Such  agi*eement  is  founded 
on  a  valuable  consideration,  and  creates  a  moral  obligation,  which  tlie 
husband  had  a  right  to  discharge. 

Statute  of  Fravus.— Waiver.— Moral  Obligation.— Agreement.— In  cases 
where  there  is  an  existing  moral  obligation,  the  debtor  may  waive  the 
provisions  of  the  statute  of  frauds,  and  execute  the  agreement  although 
it  may  be  within  the  statute. 

From  the  Howard  Circuit  Court. 

C.  E.  Hendry^  D.  H.  Bennett  and  .N.  R.  Linaday^  for 
appellants. 
J.  O'Bnen  and  M.  OamguSj  for  appellees. 
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Elliott,  J. — ^The  appellees  sought  to  have  a  conveyance- 
to  the  appellant  Emily  J.  Brown  set  aside  upon  the  gi*ound 
of  fraud.  Two  objections  are  urged  against  the  complaint. 
It  is  first  objected  that  the  complaint  does  not  show  that  the 
grantor  did  not  have  other  property  subject  to  execution  at 
the  time  the  conveyance  was  made ;  but  the  objection  is 
without  foundation,  for  the  allegations  of  the  complaint  are 
full  and  explicit  upon  this  point.  It  is  next  objected  that  the 
complaint  does  not  show  that  the  conveyance  was  without 
consideration.  We  think  it  does,  but,  if  it  did  not,  it  very 
fully  alleges  that  the  grantor's  fraudulent  intent  was  fully 
shared  by  the  gi-antee,  and  this,  of  itself,  would  make  the 
complaint  sufficient  as  against  the  objection  pressed  by  the 
appellants. 

The  case  was  tried  by  a  jury,  and  a  special  verdict  re- 
turned. Upon  this  verdict,  judgment  was  entered  in  favor 
of  the  appellees.  Appellants,  by  motion  in  the  court  below, 
and  here  by  their  assignment  of  errors^  insist  that  they 
were  entitled  to  judgment  on  the  verdict. 

The  verdict  is  divided  into  pai'agraphs  appropriately  num- 
bered. Paragi'aphs  numbered  from  one  to  three  inclusive 
find  the  amounts  dile  upon  the  respective  claims  of  the  ap- 
pellees. Paragraph  number  four  finds  that  conveyances 
were  made  by  Harvey  Brown  and  Emily  J.  Brown  to  Jonah 
G.  Brown  on  the  18th  day  of  February,  1875.  Number 
five  finds  that  no  actual  consideration  was  paid  by  Jonah  G* 
Brown  ;  that,  on  the  27th  day  of  the  same  month,  Jonah  G. 
Brown  conveyed  to  Emily  J.  Brown  ;  that  no  consideration 
passed,  and  that  the  land  was  of  the  value  of  $4,000.  In 
pai-agraph  six  is  stated  the  amount  of  HaiTcy  Bro>\'Ti's  in- 
debtedness, which  is  placed  at  $11,705,  and  it  is  also  stated 
that  all  the  estate  left  him  in  Indiana,  after  conveying  to 
Jonah  G.  Brown,  was  a  certain  tract  therein  described,  of 
the  value  of  $840,  and  that  it  was  mortgaged  to  secure  an 
indebtedness  of  $1,509.     It  is  also  stated  in  said  paragraph 
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that,  when  Harvey  Brown  conveyed  to  Jonah  G.  Bro\vn,  he 
had  personal,  property  of  the  value  of  $960 ;  that  it  was  after- 
ward mortgaged  for  $295.73,  and  that  the  mortgage  is  still 
in  force.  The  seventh  finds  that,  when  the  action  was  com- 
menced, and  when  the  conveyance  to  Jonah  G.  Brown  was 
made,  Harvey  Brown  did  not  have  property  in  Howard 
county,  Indiana,  subject  to  execution,  to  satisfy  his  de1>ts. 
The  eighth  finds  that  Harvey  Brown,  by  the  deeds  of  con- 
veyance made  to  Jonah  G.  Brown,  did  hinder  and  delay  the 
creditors  of  the  said  Harvey.  •  The  ninth  finds  that  Emily 
J.  Brown  received  from  her  father's  estate  $250  in  money> 
and  a  horse  valued  at  $40;  that  her  husband,  Harvey 
Brown,  received  $165  of  the  money,  and  that  certain  real 
estate  was  bought  with  it,  and  a  deed  taken  in  the  name  of 
the  said  HaiTey  Brown,  with  his  wife's  knowledge ;  that 
Brown  and  family  resided  thereon  for  several  years,  from 
1847  to  1854,  when  it  was  sold,  and  Brown  and  wife  joined 
in  a  conveyance  to  the  purchaser;  that  Harvey  Brown 
bought  another  tract  of  land  and  took  title  in  his  own  name» 
with  his  wife's  knowledge.  Then  follows  a  history  of  real 
estate  transactions  of  Hai-vey  Brown  down  to  1875.  The 
tenth  paragraph  is  as  follows:  **We  do  further  find  and 
say,  that  the  conveyance  from  HaiTey  Brown  and  Emily  J. 
Brown,  on  the  18th  day  of  February,  1875,  to  Jonah  G. 
Brown,  and  by  Jonah  G.  Brown  and  wife  to  Emily  J.  Brown,, 
on  February  27th,  1875,  was  made  upon  and  in  pursuance 
of  a  contract  and  agi'eement  made  and  entered  into  before 
that  time,  September  25th,  1874,  by  and  between  the  said 
Harvey  Brown  and  Emily  J.  Brown,  to  the  effect  that  she, 
the  said  Emily,  should  join  with  her  said  husband  and  con- 
vey all  his  other  property  away,  thereby  relinquishing  her 
contingent  interest  therein  for  the  benefit  of  his,  said  Har- 
vey's, creditors,  he,  the  said  Harvey,  would  have  the  one 
hundred  acres  embraced  in  the  deed  to  Jonah  G.  Brown,  in- 
cluding a  part  of  two  lots  in  the  town  of  Jerome,  conveyed 
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to  her,  and  uiK)a  this  agreement  the  land  mentioned  in  the 
complaint  was  conveyed  to  Jonah  G.  Brown,  and  by  him  and 
his  wife  conveyed  to  Emily  J.  Brown,  and  for  no  other  rea- 
son or  consideration."  The  11th  is  as  follows :  **And  we  do 
further  find  that,  after  the  making  of  said  contract  and 
agi-eement  by  and  between  said  Harvey  Brown  and  Emily 
J.  Brown,  she  did,  in  pm-suance  thereof,  unite  with  her  said 
husband  and  convey  away  all  of  the  aforesaid  real  estate  not 
conveyed  to  her,  for  the  benefit  of  his  creditors ;  that  it  was 
all  in  Howard  county,  Indiana,  except  the  forty-acre  tract  in 
Paulding  county,  Ohio,  and  that  the  land  thus  conveyed  in 
Howard  county  was  of  the  value  of  about  $1,020,  and  that 
in  Ohio  about  the  value  of  $500." 

There  is  no  finding  establishing  any  participation  in  the 
alleged  fraudulent  act  or  intent  of  Hai-vey  Brown,  by  Emily 
J.  Brown.  The  verdict  does  find  that  the  conveyance  did, 
in  fact,  hinder  and  delay  the  creditors  of  Harvey  Brown,  but 
does  not,  in  terms,  find  that  the  conveyances  were  executed 
with  a  fraudulent  intent,  or  to  carry  into  execution  a  fraud- 
ulent purpose.  If,  however,  the  verdict  did  find  that  the 
gi-antor  was  guilty  of  fraud,  yet  the  grantee,  if  she  paid  a 
valuable  consideration,  would  not  be  affected,  unless  she 
had  notice  of  the  fraudulent  puipose  of  the  grantor.  The 
question  in  this  case,  therefore,  resolves  itself  into  this: 
Was  Emily  J.  Brown  a  purchaser  for  a  valuable  considera- 
tion? If  she  was,  she  is  entitled  to  judgment  on  the  special 
vei-dict ;  for  it  does  not  appear  that  she  had  notice  of  or  par- 
ticipated in  her  gi'antor's  alleged  fraud.  If  she  was  not, 
judgment  was  rightly  given  the  appellees  ;  for  all  the  facts 
essential  to  the  right  of  creditors  to  set  aside  a  voluntaiy 
conveyance  are  found  by  the  jury. 

The  contention  of  appellants'  counsel  is  that  the  relin- 
quishment of  the  wife's  inchoate  interest  in  the  lands  of 
her  husband  was  a  sufficient  consideration  to  support  a  con- 
veyance to  her  of  part  of  the  lands  of  the  husband.     The 
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doctrine,  that  the  relinquishment  of  the  wife's  inchoate  in- 
terest will  constitute  a  valuable  consideration,  is  declared  in 
Holloivell  V.  Simonson^  21  Ind.  398.  It  was  there  said: 
'*We  understand  it  to  be  well  settled,  upon  ample  au- 
thority, that  a  relinquishment  of  dower  by  the  wife,  the 
husband  being  then  alive,  is  a  good  and  valuable  considera- 
tion for  a  conveyance  by  the  husband,  or  procured  by  him, 
to  the  wife,  of  property  which  may  be  considered  but  a  fair 
equivalent;  and  that  the  same  vnW  be  viewed  as  valid  or 
not,  as  it  may  be  shown  to  bo  fair  or  fraudulent,  and  the 
comparative  value  of  the  respective  estates  and  interests 
may  be  taken  into  consideration.  Levinz,  146  ;  McCann  v. 
Letchei^y  8  B.  Mon.  326  ;  Ward  v.  Shallet,  2  Vesey  Sen.  16." 
The  reason  of  the  rule  is  well  exhibited  by  the  court  in  Bvi- 
lard  v.  BriggSy  7  Pick.  533 :  '*It  is  undoubtedly  clear,  that  a 
mei'e  voluntary  settlement  made  by  a  husband  upon  his  wife, 
during  the  marriage,  he  being  in  debt,  is  void  against  cred- 
itors ;  but  it  is  equally  clear,  that  a  conveyance  made  in  trust 
for  the  wife,  after  marriage,  upon  the  transfer  to  him  by  the 
wife  of  an  equivalent  out  of  her  property,  will  be  established, 
both  in  equity  and  in  law ;  and  it  ought  to  be  so,  for  the 
case  supposes,  that  whatever  is  taken  from  the  funds  of  the 
husband,  whereby  he  might  satisfy  his  creditors,  is  replaced 
by  an  equal  amount  from  the  funds  of  the  wife,  which  his 
creditors  could  not  othenvise  reach."  This  doctrine  is  welt 
sustained  by  authority.  In  Ntms  y.  Bigelow^  45  N.  H.  34^, 
the  question  is  fully  and  ably  discussed.  It  was  there  said : 
*'This  right  of  dower  is  deemed  valuable  in  her  who  owns  it, 
and  is  estimated  in  proportion  to  the  worth  of  the  whole  es- 
tate, and  is  properly  the  subject  of  bargain  and  conveyance 
by  fine  in  England,  and  by  deed  with  us."  Needham  v.. 
Sanger,  17  Pick.  500  ;  Low  v.  Garter y  21  N.  H.  433 ;  Mot- 
Uy  V.  Sawyer^  38  Me,  68. 

The  doctrine  is  equitable  and  just.     Nothing  is  taken  from 
the  creditor,  and  nothing  given  to  the  wife,  that  is  not  right- 
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fully  hers.  If  the  conveyance  made  to  her  is  set  aside,  then 
she  loses  both  the  property  conveyed  to  her  and  the  inchoate 
interest  which  she  had  in  the  lands  of  her  husband.  This 
result  ought  not  to  be  allowed,  where  it  is  in  the  power  of 
courts  entrusted  ^vith  equity  jurisdiction  to  prevent  it. 

There  may  of  course  be  cases  where  the  amount  of  prop- 
erty conveyed  to  the  wife  is  so  grossly  disproiX)ii:ioned  to 
the  probable  value  of  her  inchoate  interest  as  to  work  a 
fraud  upon  the  creditors  of  the  husband.  This  is  not  such 
a  case.  The  complaint  does  not  attack  the  conveyances 
ujDon  any  such  gi*ound ;  the  theoiy  upon  which  appellees 
proceed  is  altogether  a  different  one.  Their  complaint  at- 
tacks the  conveyances  upon  two  grounds :  1.  That  the  con- 
veyances were  without  consideration ;  2.  That  there  was  a 
fraudulent  design  to  defi*aud  creditors.  The  verdict  is 
against  them  upon  both  grounds,  for  it  is  well  settled  that 
the  verdict  is  presumed  to  state  all  the  facts  which  have 
been  proved. 

Appellees  have  assigned  cross  piTors  upon  the  action  of 
the  court  in  ovennling  a  demurrer  to  the  second  paragi'aph  of 
l^niily  J.  Brown's  answer.  The  answer  presents  the  same 
-questions  as  those  arising  upon  the  vei'dict,  to  which  we  have 
Already  given  sufficient  consideration.  It  shows  the  agree- 
ment of  her  husband,  Harvey  Brown,  to  convey  the  lands  to 
her  in  consideration  that  she  would  relinquish  her  inchoate 
interest  in  his  lands ;  that  she  did  execute  such  relinquish- 
ment, and  that  the  conveyances  were  made  to  her  in  exe- 
cution of  said  agreement.  The  agreement  to  convey  to  Mrs. 
Brown  was  valid,  although  not  in  writing.  The  contract 
was  founded  on  a  valuable  consideration,  and  created  a 
moral  obligation,  which  the  debtor  had  a  right  to  discharge. 
Where  there  is  an  existing  moral  obligation,  the  debtor  may 
waive  the  benefit  of  the  statute.  Goff  v.  Rogei^s^  71  Ind. 
459. 

Judgment  reversed,  at  costs  of  appellees. 
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Shipley  et  ah  v.  Shook  e<  al. 
No.  7367. 

Shiplet  et  al.  V.  Shook  et  al. 

Real  Estate,  Action  to  Recover.— TOte.— In  actions  for  the  reoov- 
evy  of  real  estate,  the  plaintiff  must  recover,  if  at  all,  on  the  strength 
of  his  own  title. 

Evidence. — Sherijps  Sale, — Proof  Necessary  in  Action  against  Party  other 
tJian  Execution  Defendant, — In  an  action  by  a  purchaser  at  a  sheriff's 
sale,  against  the  execution  defendant,  it  is  sufficient  to  warrant  a  re- 
covery to  show  the  judgment,  the  execution,  the  sale  and  sheriff's 
deed;  but,  when  it  is  against  a  party  other  than  the  execution  defend- 
ant,  it  must  be  shown,  in  addition,  that  the  execution  defendant  had 
title  in  the  premises  to  which  the  judgment  lien  attached. 

Same.— Proof  of  TiUe  in  BemoU  Grantors.— Froot  of  title  in  remote 
grantors,  respectively,  is  necessary  to  render  the  conveyance  of  a  sub- 
sequent grantee  effectual  as  evidence  of  title. 

Same.— FaiZure  to  Admit  Evidenccy  token  not  AvaUdble  as  ^rror.— Where 
the  evidence  offered  and  excluded  by  the  trial  court  would  not  have 
supplied  a  fatal  defect  in  the  evidence  upon  which  the  plaintiff  re- 
lied for  a  recovery,  no  substantial  injury  was  done  by  its  rejection. 

From  the  Franklin  Circuit  Court. 

T.  H.  Smithy  for  appellants. 

H.  Berry y  Jr.,  F.  Berry  and  W.  H.  Bracken,  for  appel- 


NiBLACK,  C.  J. — This  was  an  action  for  the  recovery  of 
real  estate.  Murray  Shipley,  William  H.  Hoover,  James 
R.  Pumphrey  and  Adelbert  R.  Daisey,  complained  that  they 
were  the  owners  in  fee  simple,  and  entitled  to  the  immediate 
possession,  of  the  undivided  two-third  parts  of  lots  Nos.  63 
and  64  in  Allen's  plat  of  the  town  of  Brookville,  and  that 
Alexander  Shook  was  in  the  possession  of  those  lots,  without 
right,  and  that  Mary,  H.  Kimble  and  Henry  C.  Kimble,  who 
were  made  defendants  to  answer  as  to  their  interests,  claimed 
to  be  the  owners  in  fee  simple  of  said  lots.  Shook  answered 
in  two  paragraphs  : 

1.  In  general  denial ; 

2.  That  he  was  in  possession  of  the  lots  as  the  tenant  of 
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his  co-defendanty  Maiy  H.  Kimble,  who  was  the  owner 
thereof  in  her  own  right. 

Mrs.  Kimble  answered  that  she  was,  by  the  said  Shook  a» 
her  tenant,  in  possession  of  the  lots,  mider  an  equitable  title 
adverse  to  the  plaintiffs,  concluding  with  averments  which 
rendered  her  answer  a  substantial  denial  of  the  complaint. 
Henry  C.  Edmble  answered  that  the  only  claim  he  asserted 
to  the  lots  was  an  inchoate  interest  in  them  as  the  husband 
of  his  co-defendant,  Mary  H.  Kimble. 

After  issue,  the  court,  to  which  the  cause  was  submitted 
for  trial,  made  a  finding  for  the  defendants,  and,  after  deny- 
ing a  motion  for  a  new  trial,  rendered  judgment  accordingly. 
The  only  questions  made  here  are  such  as  arose  upon,  or  a» 
were  connected  with,  the  evidence. 

At  the  trial,  the  plaintiffs  introduced  in  evidence  a  judg- 
ment which  they  had  obtained  against  one  Herman  Link,  in 
the  Franklin  Circuit  Court  at  its  November  term,  1875; 
also  an  execution  which  had  been  issued  on  such  judgment^ 
with  the  return  thereon,  showing  that  it  had  been  levied  on 
the  lots  in  controversy,  and  that  said  lots  had  been  bid  off 
by,  and  sold  to,  the  plaintiff ;  also  a  sheriff's  deed,  executed 
in  pursuance  of  such  sale,  convejring  the  same  lots  to  the 
plaintiffs. 

Herman  Link,  the  judgment  defendant,  was  then  intro- 
duced as  a  witness  by  the  plaintiffs,  and  testified  that  he  was 
acquainted  with  the  lots  in  dispute ;  that  he  owned  those  lots ; 
that  he  bought  the  one  the  house  stands  on  of  one  Joseph 
M.  Jones,  but  the  conveyance  to  it  was  made  to  him  by 
Samuel  Logan  and  wife,  who  were  the  father-in-law  and 
mother-in-law  of  Jones;  that  the  other  lot  was  conveyed 
to  him  by  one  William  M.  McCarty ;  that  he  had  not  the 
deeds  from  Logan  and  wife  and  McCarty  then  in  his  pos- 
session, they  having  been  taken  away  from  him  from  his 
store  where  he  had  kept  them ;  that  he  had  fii-st  missed 
those    deeds  several  years  previously,  and  did  not  know 
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where  they  then  were ;  that  he  had  read  those  deeds  many 
a  time;  that  he  had  made  search  for  those  deeds  at  his 
house  where  he  kept  all  his  papers,  and  also  at  his  store, 
but  could  not  find  them ;  that  those  deeds  were  warranty 
deeds  and  like  deeds  people  always  make ;  that  he  had  paid 
some  consideration  for  the  lots,  but  could  not  then  recollect 
what  it  was  ;  that  the  Logan  deed  was  made,  he  thought,  in 
1856,  and  the  McCarty  deed  perhaps  two  years  later ;  that, 
when  Logan  and  wife  made  him  a  deed,  they. told  him  it 
was  a  deed  for  the  property  he  had  bought  of  Jones,  and 
Jones  told  him  the  same  thing ;  that  he  could  not  tell  a 
word  that  was  in  the  McCarty  deed,  and  did  not  know  what 
words  were  necessary  to  constitute  a  deed  ;  that  Logan  and 
wife  told  him  the  paper  they  gave  him  was  a  deed,  and  it 
was  like  other  deeds,  but  he  repeated  that  he  did  not  know 
what  words  are  necessary  to  make  a  deed.  Thomas  H. 
Smith,  one  of  the  attorneys  for  the  plaintiff,  testified  that 
he  had,  on  their  behalf,  demanded  the  possession  of  the  lots 
in  suit  of  the  defendant  Shook,  before  the  commencement 
of  the  action,  and  Shook,  who  was  also  introduced  as  a  wit- 
ness for  the  plaintiffs,  admitted  that  such  a  demand  had 
been  made  of  him. 

This  was  all  the  evidence  given  by  the  plaintiffs  in  sup- 
port of  their  claim  to  the  lots  sued  for  in  this  action. 

In  answer  to  objections  urged  by  the  appellants  to  certam 
rulings  of  the  court,  upon  the  suflSciency  as  well  as  the  ad- 
missibility of  some  of  the  evidence  offered  by  the  appellees, 
it  is  maintained  by  the  appellees,  that  the  evidence  set  out 
as  above  did  not  make  a  case  entitling  the  appellants  to  re- 
cover in  this  action,  and  that  hence  it  is  not  material  to  in- 
quire whether  the  defence  set  up  by  the  appellees  was  sus- 
tained by  either  proper  or  sufficient  evidence. 

It  is  an  ancient  and  invariable  rule,  that,  in  actions  of  this 
kind,  the  plaintiff  must  recover,  if  at  all,  on  the  strength 
of  his  own  title. 

Vol.  72.-33 
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It  is  also  well  settled  that,  in  an  action  by  a  purchaser  at 
a  sheriff's  sale  against  the  execution  defendant,  it  is  suflB- 
cieM  to  show  the  judgment,  the  execution,  the  sale,  and  the 
sheriff's  deed  ;  but,  where  the  action  is  against  a  party  other 
"^than  the  execution  defendant,  it  must  be  shown,  in  addition, 
that  the  execution  defendant  had  title  in  the  premises  to 
which  the  judgment  lien  attached.  Tyler  on  Ejectment,  177  ; 
OarperUei*  v.  DoCj  2  Ind.  465.     . 

It  wajs,  coi\sequently,  incumbent  on  the  appellants  in  this 

•  case  to  show,  in  addition  to  the  judgment,  execution,  sale, 

and  sheriff's  deed,  that  Link  had  title  to  the  lots  on  which 

the  judgment  lien  became  operative.     This  the  evidence 

^clearly  failed  to  do. 

ilt  was  not  enough  to  give  evidence  of  conveyances  to 
Link  by  Logan  and  wife  and  by  McCarty.  Proof  of  title 
in  the  grantors  respectively  was  also  necessary  to  render 
those  conveyances  effectual  as  evidence  of  title  in  Link. 
Huddleston  v.  Ingeh,  47  Ind.  498. 

As  has  been  seen,  nothing  Avas  introduced  even  by  the 
appellants  tending  to  prove  either  title,  or  claim  of  title,  in 
Logan  or  his  wife,  in  the  one  case,  or  in  McCarty  in  the 
other.  As  to  that  material  point  in  the  evidence  necessary 
to  enable  the  appellants  to  maintain  their  action,  there  was  a 
total  failure  of  proof.  We  are  therefore  of  the  opinion 
that  the  finding  of  the  court  below  was  right  on  the  evi- 
dence. 

The  appellants  complain  that  some  evidence  offei'ed  by 
them  was  improperly  excluded.  The  evidence  thus  offered 
and  excluded  had,  however,  no  relation  to  that  branch  of 
the  appellants'  case  upon  which  there  was  a  failure  of  proof, 
as  above  indicated.  If,  therefore,  the  proffered  evidence 
had  been  admitted,  it  would  not  have  supplied  the  fatal 
defect  in  the  evidence  upon  Avhich  the  appellants  relied  for 
a  recovery,  and  hence  no  substantial  injury  was,  in  any 
«vent,  inflicted  upon  the  appellants  by  its  rejection. 

The  judgment  is  affiiTned,  with  costs. 
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No.  7509. 
Blackman  v.  Halves. 

Highway. ^Location  of.— Public  UtUUy.—So  person  has  the  right  to 
open  and  maintain  a  highway  over  t]]£  land  of  another  without  liis 
consent,  wliere  such  highway  has  been  found  not  to  be  of  public  utility. 

8AME. — Eminent  Domain.^  When  Invoked,— The  right  of  eminent  domain 
can  only  be  invoiced  for  the  compulsory  taking,  or  the  enforced  appro- 
priation, of  private  property,  when  some  public  exigency  requh-es 
the  exercise  of  that  sovereign  riglit. 

Same. — Wlien  a  highway  petitioned  for  has  been  found  not  to  be  needed 
for  public  use.  public  exigency  does  not  require  that  it  shall  be  opened 
and  maintained. 

Sauk,— Constitutional  Lavo. —So  much  of  section  24  of  the  act  in  rela- 
tion to  highways,  1  R.  S.  1876,  p.  533,  as  implies  that,  after  a  contem- 
plated highway,  or  a  change  in  a  highway,  has  been  found  not  to  be  of 
public  utility,  itlnay  nevertlieless  be  opened  or  made  and  maintained  by 
the  petitioner  therefor,  at  his  own  expense,  is  unconstitutional  and 
void. 

From  the  Warrick  Circuit  Court. 

C,  Denby  and  D,  B.  Kumlei^y  for  appellant. 
J.  8.  Moore  and  G.  L,  Beinfiard,  for  appellee. 

N1BLACK9  C.  J. — This  was  a  proceeding  commenced  be- 
fore the  board  of  commissioners  of  the  county  of  Warrick, 
upon  the  petition  of  Heniy  Bluckman  and  seventeen  or 
eighteen  other  pei^sons  of  the  neighborhood,  under  section 
15  of  the  act  concerning  highways,  1  R.  S.  1876,  p.  531, 
prajring  for  a  change  in  the  location  of  a  highway  in -that 
county.  Viewers  were  appointed,  who  reported  in  favor  of 
the  public  utility  of  the  change  petitioned  for. 

Frederick  Halves  and  others  remonstrated  against  the 
public  utility  of  the  proposed  change,  and  reviewers  were 
appointed,  who  reported  against  its  public  utility. 

Blackman,  the  petitioner  most  interested  in  the  subject- 
matter  in  controversy,  then  proposed  to  open  and  maintain 
the  piece  of  new  road,  which  the  change  petitioned  for  would 
make  necessary,  at  his  own  expense.  Halves  thereupon  fur- 
ther remonstrated,  and  asked  that  the  damages  he  was  likely 
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to  sustain  might  be  assessed.  Other  reviewei-s  were  ap- 
pointed, who  assessed  his  damages  at  the  sum  of  $1,500.00. 

Blackman  appealed  to  the  circuit  court,  where  the  cause 
was  tried  by  a  juiy.  The  juiy  returned  a  verdict  that  the 
contemplated  change  in  the  highway  w<}uld  not  be  of  public 
utility,  and  assessing  damages  in  favor  of  Halves  at  the  sum 
of  1464.  Blackman  then  renewed  his  proposition  to  open  and 
maintain  the  piece  of  new  road,  to  be  made  necessary  by  the 
change,  at  his  own  expense,  and  moved  the  court  that  judg- 
ment accoi*dingly  be  rendered  in  his  favor,  but  his  motion 
was  overruled. 

Afterward  Blackman  moved  for  a  new  trial,  raising 
questions  upon  the  evidence  and  upon  certain  instructions, 
some  of  which  were  given  and  others  refused  by  the  court,, 
but  that  motion  was  also  oven*uled,  and  judgment  was  rcn- 
dered,  refusing  to  grant  the  change  of  highway  prayed  for 
in  the  petition,  and  agatnst  Blackman  for  costs. 

The  first  question  with  which  we  are  confronted  in  this  case 
is,  had  the  appellant,  after  the  jury  had  returned  a  verdict 
that  the  proposed  change  in  the  highway  would  not  l)e  a. 
work  of  public  utility,  the  right  to  demand  an  order  of  court 
gi*anting  him  {permission  to  make  and  maintain  such  pro- 
posed  change  at  hid  own  expense? 

The  24th  section  of  the  act  concerning  highways,  mpray 
provides,  that,  **If  a  majority  of  the  viewers  last  named  re- 
port against  the  public  utility  of  such  highway,  the  same 
shall  not  be  established,  unless  the  petitioners  will  open  and 
maintain  the  same  at  their  own  expense.'' 

This  provision,  we  assume,  has  reference  as  well  to  cases 
in  which  a  jury  may  have  returned  a  verdict  against  the  pub- 
lic utility  of  the  proposed  highway  as  to  cases  where  viewers 
have  i-eported  against  such  public  utility. 

In  the  case  of  Wild  v.  Deig^  43  Ind.  455,  it  was  held  by 
this  court,  upon  undoubted  weight  of  authority,  that  no  cit- 
izen of  the  State  had  the  right  to  have  a  private  way  opened 
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and  maintained,  even  at  his  own  expense,  over  land  owned 
by  another  person,  against  the  consent  of  the  owner.  The 
principles  governing  the  private  rights  of  land-owners, 
recognized  in  that  case,  lead  to  what  appears  to  us  to  be 
the  inevitable  conclusion,  that  no  person  has  the  right  to 
open  and  maintain  a  highway  over  the  land  of  another  with- 
out his  consent,  where  such  highway  has  been  found  not  to 
be  of  public  utility.  The  right  of  eminent  domain  can  only  be 
invoked  for  the  compulsory  taking  or  the  enforced  appropri- 
ation of  private  property  when  some  public  exigency  requires 
the  exercise  of  that  sovereign  right.  When  a  highway,  peti- 
tioned for,  has  been  found  not  to  be  needed  for  public  use, 
it  can  not  be  said  that  any  public  exigency  requires  that  it 
«hall  be  opened  and  maintained. 

In  the  case  of  Tfie  Water  Works  Co.^  etc^y.  BurkhaYt^  41 
Ind.  364,  it  was  said  that  '*The  right  of  eminent  domain,  that 
is,  the  ultimate  right  of  the  sovereign  power  to  appropriate,  not 
only  the  public  property,  but  the  private  property  of  all  the 
citizens  within  the  territorial  sovereignty,  to  public  purposes, 
is  inherent  in  the  government ;  without  this  power,  the  State 
•could  not  establish  and  open  a  highway  of  any  kind."  But 
it  was  also  said  in  the  same  connection,  that  this  right  of 
•eminent  domain  can  only  be  exercised,  when  a  public  neces- 
sity for  it  has  been  declared  by  the  Legislature,  or  by  some 
proceeding  instituted  under  legislative  authority. 

We  are,  consequently,  constrained  to  hold  that  so  much 
of  section  24,  quoted  as  above,  as  would  seem  to  imply  that, 
after  a  contemplated  highway,  or  change  in  a  highway,  has 
been  found  not  to  be  a  work  of  public  utility,  it  may  never- 
theless be  opened  or  made  and  maintained  by  the  petitionei'S 
at  their  own  expense,  is  inoperative-  and  void,  as  being  in 
derogation  of  the  constitutional  rights  of  those  whose  lands 
might  thereby  be  taken  and  appropriated,  when  not  needed 
for  public  purposes.  * 

Questions  are  raised  upon  the  evidence  relating  to  the 
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public  utility  of  the  desii*ed  change,  but  we  see  nothing  in 
respect  to  that  branch  of  the  evidence,  of  which  the  appellant 
has  reason  to  complain.  There  was  evidence  tending  to  show 
that  such  change  was  not  demanded  by  any  public  necessity » 
and  hence  enough  to  sustain  the  verdict  upon  that  issue. 
Questions  are  also  made  upon  ceilain  evidence  introduced, 
and  upon  an  instruction  given,  touching  the  amount  of  dam- 
ages to  which  the  appellee  would  have  been  entitled  in  case  the 
change  had  been  ordered  to  be  made. 

The  view  we  have  taken  of  this  case,  as  to  the  want  of 
power  in  the  court  below  to  order  the  change,  renders  the 
question  of  damages  wholly  immaterial.  We  need  not, 
thei'efore,  inquire  whether  or  not,  in  the  abstract  sense,  the 
court  ruled  correctly  on  the  question  of  damages. 

The  judgment  is  affirmed,  with  costs. 


|i.??|J|,  No.  7m 

McCORMICK   ET  AL.    V,    ThE   WaLTER  A.  WoOD  M.  AND  R. 
M.  Co.  ET  AL. 

Sheriff's  Sai,e.— Personal  Property. —BeceipL— Bid  Void  Unless  Money 
is  Paid, — When  a  sheriff  offei'S  personal  property  for  sale  on  an  execu- 
tion, and  a  bid  therefor  is  i-eceived  and  accepted  by  the  sheriff,  and  a 
receipt  given  by  lihn  for  the  amount  of  such  bid.  when  in  fact  no 
n^ney  was  paid,  such  receipt  Is  void. 

Same. — Agent, — Power  to  Receipt  Execution. — A  sheriff  Is  a  special  agent, 
and  has  no  power  to  execute  a  i-eceipt  for  tlie  money  bid  on  sale  of 
property  on  execution,  without  receiving  the  same. 

Same,— Execution.-^udgmeHt.—Revivor.—Jieplevin  BaiL^  An  action  may 
be  maintained  by  a  judgment  plaintiff  against  an  execution  defendant 
and  his  replevin  ball,  to  correct  an  execution,  on  which  a  sale  of  per- 
sonal property  has  been  made,  b}**  erasing  therefrom  the  receipt  there- 
on, and  to  expunge  such  receipt  from  the  records  of  the  court,  and  to 
revive  the  judgment  on  which  the  execution  issued,  Where  the  bid  on. 
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guch  property  had  not  been  paid,  or  title  thei'eto  or  possession 
thei-eof  acquired  by  the  purchaser,  and  where  neltlier  the  judgment 
debtor  nor  his  cepleviu  bail  has  suffered  any  loss  by  reason  of  such 
sale. 

Attorney.— ^ti^or%  to  Receipt  JudgmenU— Statute  Constnied. —Under 
section  772  of  2  R.  S.  1876,  p.  306,  the  attorney  of  a  judgment  plaintiff 
lias  no  authority  to  receive  anything  else  but  money  on  his  client'* 
judgment,  and  can  not,  except  upon  payment  of  money,  receipt  the 
judgment  or  execution  issued  thei-eon. 

Same.— i?ecc(p«  of,  Wten  not  Binding  on  CZfenf.— Under  said  section,  a  re- 
ceipt executed  by  an  attorney  on  a  judgment  or  execution,  when  no» 
money  Is  received,  is  not  binding  on  his  client. 

From  the  White  Circuit  Court. 

D.  Tw*pie^  H.  D.  Pierce  awA  J,  H.  Wallace^  for  appel- 
lants. 
A.  W.  Reynolds  and  E.  W.  Sellei^Sy  for  appellees. 

HowK,  J.— ^In  this  action  the  appellees,  The  Walter  A* 
Wood* Mowing  and  Reaping  Machine  Company  and  Henry 
P.  Owens,  were  the  plaintiffs  below,  and  the  appellants,  John 
P.  McCormick  and  Spencer  C.  Hart,  were  the  defendants. 
The  appellants'  demurrer  to  the  complaint,  for  the  alleged 
insufficiency  of  the  facts  therein  to  constitute  a  cause  of 
action,  was  oveiTuled  by  the  court,  and  to  this  ruling  they 
excepted ;  and,  refusing  to  answer  further,  the  court  ren- 
dered judgment  against  them,  in  favor  of  the  appellees,  for 
the  relief  prayed  for  in  their  complaint,  and  from  this  judg- 
ment this  appeal  is  now  here  prosecuted. 

The  appellants  have  assigned  errors  in  this  court  which 
call  in  question  the  sufficiency  of  the  facts  stated  in  appel- 
lees' complaint  to  constitute  a  cause  of  action,  and  this  is 
the  only  question  in  this  case  presented  for  our  decision. 

In  their  complaint  the  appellees  alleged,  in  substance,  that 
on  the  27th  day  of  October,  1874,  the  appellee,  the  said 
machine  company,  by  the  consideration  of  the  court  below^ 
recovered  a  judgment  against  the  appellant  McCormick,  for 
the  sum  of  $235.50,  and  the  cost  of  suit;  that  afterward^ 
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on  the  day  of ,  187-,  the  appellant  Spencer 

C.  Hart  acknowledged  himself  replevin  bail  for  the  stay  of 
execution  on  said  judgment ;  that  afterward,  on  August  3d, 
1877,  an  execution  was  issued  on  said  judgment,  and  deliv- 
ered to  the  sheriff  of  White  county ;  that  on  October  3d, 
1877,  the  said  sheriff  levied  said  execution  on  eighty  acres 
of  com,  growing  on  the  north  half  of  the  southwest  quarter 
of  section  1,  township  25  north,  of  range  5  west,  in  said 
county,  as  the  property  of  said  McCormick ;  that,  on  Octo- 
ber 19th,  1877,  after  having  advertised  said  com  for  sale 
according  to  law,  the  said  sheriff  sold  the  same,  at  public 
auction,  to  the  appellee  Owens,  for  the  sum  of  $179.75,  that 
being  the  highest  and  best  bid  made  therefor ;  that  the  said 
sheriff  receipted  to  said  Owens,  on  said  execution,  for  the 
amount  of  his  bid,  and  Matlock  and  Owen^,  the  attorneys 
for  said  machine  company,  receipted  to  the  sheriff  upon  said 
writ  for  the  amount  of  said  bid ;  that  the  amount  of  said 
Owens'  bid  was  not  paid  to  the  sheriff  at  the  time  he  exe- 
cuted his  receipt  therefor,  nor  at  any  other  time ;  that  the 
sheriff  did  not  pay  said  sum  of  money  to  said  Matlock  and 
Owens,  at  the  time  they  executed  their  receipt  therefor  on 
said  writ,  nor  at  any  ather  time. 

The  appellees  further  allege  in  their  complaint,  at  great 
length  and  with  much  particularity,  that  the  said  Owens 
never  acquired  any  title  to  or  possession  of  the  growing 
corn,  purchased  by  him  at  the  sheriff's  sale  thereof,  and  the 
reasons  therefor ;  and  that  the  sheriff  had  not  sold  said  com 
for  money,  and  had  not  received  any  money  on  account  of 
such  sale ;  and  that  neither  the  machine  company  nor  its  at- 
torneys had  ever  received  any  money  on  said  judgment  or 
execution  from  the  sheriff's  sale  of  said  growing  com. 

The  appellees  prayed  judgment,  that  the  execution  upon 
which  the  said  sale  was  made  might  be  corrected  by  erasing 
therefrom  the  receipts  thereon,  and  that  the  said  receipts 
might  be  expunged  from  the  records  of  the  court,  and  from 
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the  record  of  said  execution  on  the  execution  docket  of  the 
court,  and  tha{  the  judgment  might  be  revived  as  to  the  said 
«um  of  $179.75,  and  for  all  proper  relief. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  overruling  the  appellants'  demurrer  to  the  appellees'  com- 
plaint. It  will  be  observed  that  this  is  a  suit  by  the  judg- 
ment plaintiff  against  the  judgment  defendant  and  his  re- 
plevin bail.  It  does  not  appear  that  either  of  the  appellants 
was  in  any  manner  injured  or  damnified,  or  subjected  to  loss 
of  any  kind,  by  the  levy  upon  and  sale  by  the  sheriff  of  the 
growing  com,  or  by  any  act  of  the  judgment  plaintiff  or  of 
its  attorneys.  It  is  clear,  we  think,  from  the  allegations  of 
the  complaint  taken  as  true,  as  they  must  be,  as  the  case 
comes  before  us,  that  the  judgment  below,  setting  aside  and 
holding  for  naught  the  receipts  entered  on  said  execution, 
and  allowing  the  judgment  plaintiff  to  have  execution  on  its 
judgment  for  said  sum  of  $179.75,  did  not,  and  could  not, 
place  the  appellants,  or  either  of  them,  in  any  worse  posi- 
tion than  they  occupied  at  and  before  the  said  sheriff's  sale 
of  said  growing  corn ;  nor  does  it  appear  that  they,  or  either 
of  them,  were  subjected  to  or  suffered  loss  of  any  kind  by. 
reason  of  said  sheriff's  sale. 

In  Chapman  v.  Harwoodj  8  Blackf.  82,  it  appeared  that 
a  sheriff  had  sold  real  estate  under  an  execution,  but  the 
purchaser  had  failed  to  pay  the  purchase-money ;  and  it  was 
held  that,  *«if  the  sheriff  had  even  conveyed  the  land  with- 
out receiving  the  purchase-money,  the  conveyance  would 
have  been  void,  because  he  had  no  authority  to  sell  except 
for  cash.  He  is  a  special  agent,  and  can  not  exceed  the 
powers  which  the  law  gives  him."  If  we  apply  this  doctrine 
to  the  sheriff's  sale  of  the  growing  com,  in  the  case  at  bar, 
and  we  can  conceive  of  no  good  reason  why  it  should  not 
be  held  applicable  to  sheriff's  sales  of  personal  property 
and  chattels  real,  it  will  be  readily  seen  that,  under  the  alle- 
gations of  the  complaint,  the  sheriff's  sale  of  the  com  to 
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Owens  was  void,  *« because  he  had  no  authority  to  sell  ex- 
cept for  cash,"  and  Owens  never,  at  any  time,  paid  the 
amount  of  his  bid  to  the  sheriff.  It  would  seem,  therefore, 
'that  the  sheriff's  receipt  to  Owens  for  the  sum  of  $179.75, 
the  amount  of  his  bid,  when  in  fact  he  had  never  paid  said 
money,  was  absolutely  void,  because  the  sheriff  was  a  special 
agent,  and  the  execution  of  such  receipt,  without  receiving 
the  money,  was  in  excess  of  his  powers  under  the  law. 

Under  the  provisions  of  section  772  of  the  code,  the  at- 
torneys of  the  judgment  plaintiff  had  authority  *'to  receive 
money"  on  the  judgment,  '*and  upon  the  payment  thereo^^ 
and  not  otherwise,  to  *  *  *  *  acknowledge  satisfac- 
tion of  the  judgment."  2  R.  S.  1876,  pp.  305,  306.  It  is 
very  clear,  we  think,  that  the  attorneys  of  the  judgment 
plaintiff  had  authority  to  receive  money,  and  nothing  else 
under  the  law,  on  their  client's  judgment,  and  upon  the  pay- 
ment to  them  of  money,  and  not  otherwise,  to  receipt  the 
judgment,  or  execution  issued  thereon,  for  the  amount  of 
such  payment  in  money.  It  was  alleged,  however,  in  the 
complaint  in  this  case,  and  the  allegation  is  admitted  by  the 
appellants  to  be  true,  as  the  case  is  presented  here,  that  the 
money  receipted  for  by  the  attorneys  of  the  judgment  plain- 
tiff was  never,  in  fact,  paid  to  said  attorneys ;  and,  there- 
fore, it  follows  that,  under  the  statute,  they  had  no  author- 
ity to  execute  said  receipt,  and  it  was  not,  and  is  not,  bind- 
ing on  their  client.  In  Millei'  v.  Edmoiiston^  8  Blackf .  291, 
it  was  held  by  this  court,  Dewey,  J.,  delivering  the  opinion, 
that  an  attorney  at  law  **can  not  bind  his  principal  by  any 
an'angement  short  of  an  actual  collection  of  the  money." 
To  the  same  effect  are  the  following  cases ;  Wakeman  v. 
Jones y  1  Ind.  517;  Kirk  v.  Hiatty  2  Ind.  322;  Jows  v. 
Ramorriy  3  Ind.  327 ;  Russell  v.  Zhmmmondy  6  Ind.  216. 

The  appellees'  complaint  was  suflScient,  we  think,  to  with- 
stand the  demurrer  thereto  for  the  want  of  sufficient  facts, 


NOVEMBER  TERM,  1880.  523 

Buell  V.  The  State. 

and  no  other  question  is  presented  for  the  decision  of  this 
court,  in  the  brief  of  the  appellants'  counsel. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


No.  8761. 
BuEix  V.  The  State.  ^  ^ 

Liquor  JjXW,— Intoxicating  Liquor,— -Information.^Pleading,'— In  a  pros- 
ecution by  information  for  the  sale  of  intoxicating  liquor  to  one  at  the 
time  intoxicated,  it  is  not  necessary  to  describe  in  such  information  the 
particular  kind  of  intoxicating  liquor  sold. 

SAMK.—Quantity.—JSvidence.—ln  such  cases,  it  is  necessary  to  prove  tliat 
the  quantity  of  liquor  sold  was  less  than  a  quart. 

Courts.  —  Judicial  Knowledge.  —  Signature  of  Officer.  —  Presumption.  -— 
Cotu-ts  take  judicial  knowledge  of  the  signatures  of  their  officers ;  and 
where  the  signature  affixed  to  the  jurat  in  an  affidavit  on  which  an  infor- 
mation is  based  was  "Rufus  P.  Wells,  C.  P.  C.  C,"  the  Supreme  Court 
wUl  presume  that  the  court  in  which  such  information  was  filed  knew 
sucli  signature  to  be  that  of  its  clerk. 

Same.— Where  the  contrary  does  not  appear,  the  presumption  is  in  favor 
of  the  action  of  the  trial  court,  that  the  person  before  whom  an  oath 
purported  to  have  been  taken  in  such  affidavit  had  authority  to  ad- 
minister oaths. 

From  the  Porter  Circuit  Court. 

T.  J.  Merrifield  and  E.  D.  Orumpackevy  for  appellant. 
D.  P.  Baldmn^  Attorney  General,  J.  W.  Youche^  Pros- 
ecuting Attorney,  and  W.  W.  ThomtoUy  for  the  State. 

Elliott,  J. — The  appellant  was  prosecuted  and  convicted 
*upon  an  information  charging  him  with  a  violation  of  the 
liquor  law,  by  selling  less  than  a  quart  of  intoxicating  liquor 
to  a  man  who  was  at  the  time  in  a  state  of  intoxication. 

The  appellant  insists  that  the  information  is  defective 
because  it  does  not   describe  the  kind  of  liquor  which  it 
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<;harges  him  with  having  unlawfully  sold.  The  charge  is 
that  the  appellant  did  unlawfully  sell  a  less  quantity  than  a 
quart,  to  wit,  one  gill,  of  intoxicating  liquor.  The  case  of 
The  State  v.  Hannum^  53  Ind.  335,  is  decisive  of  the  jires- 
ent.  It  was  there  held  that  it  was  not  necessary  to  describe 
the  particular  kind  of  intoxicating  liquor  sold.  Berry  v. 
Tlie  State,  67  Ind.  222  ;  The  State  v.  Snydei^,  66  Ind.  203. 

It  is  also  insisted  that  the  affidavit  upon  which  the  infor- 
mation is  based  is  not  sufficient,  because  it  did  not  appear  to 
have  been  sworn  to  before  an  officer  authorized  to  administer 
oaths.     The  jurat  is  as  follows : 

'*  Subscribed  and  sworn  to  before  me  this  14th  day  of 
October,  1879.  Rurus  P.  Wells,  C  P.  C.  C." 

It  is  objected  that  it  does  not  appear  that  Rufus  P- 
IVells  was  the  clerk  of  the  Porter  Circuit  Court,  and  that 
the  letters  C.  P.  C.  C,  appended  to  his  name,  are  with- 
out meaning.  In  Brooster  v.  Tlie  State,  15  Ind.  190,  it 
was  held,  that,  where  the  contrary  did  not  appear,  it  would 
be  presumed  in  favor  of  the  action  of  the  court  below,  that 
the  person  by  whom  the  oath  purported  to  have  been  admin- 
istered did  have  authority  to  administer  oaths.  Courts  take 
judicial  knowledge  of  the  signatures  of  their  officers,  and  we 
may  well  presume  that  the  Porter  Circuit  Court  knew  the 
^signature  of  Rufus  P.  Wells  to  be  that  of  its  clerk. 

Counsel  earnestly  contend  that  there  is  no  evidence  con- 
necting appellant  with  the  offence  charged.  We  think  oth- 
erwise. The  evidence  is,  indeed,  very  conflicting,  but,  under 
settled  rules,  we  would  not  be  warranted  in  setting  aside  the 
verdict  of  the  jury,  who  had  far  better  opportunities  of  judg- 
ing of  the  credibility  of  the  witnesses  than  we  have. 

It  is  also  insisted  that  there  is  no  evidence  showing  any 
sale  to  Jeremiah  Leahey.  The  evidence  shows  a  sale  to  a 
person  whom  the  witnesses  call  Jerry  Leahey,  and  Jerry 
Xieahey  and  Jeremiah  Leahey  are,  we  think,  shown  to  be 
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two  n^mes  for  one  and  the  same  person,  Jeremiah  being  the- 
trae  name,  and  Jerry  the  familiar  abbreviation. 

There  is  no  evidence  showing  the  quantity  of  liquor  sold» 
It  is  settled  by  many  decisions,  that  in  such  cases  as  the 
present  the  State  must  show  that  the  quantity  of  liquor  sold 
was  less  than  a  quart.  We  could  not,  without  violating  fa- 
miliar rules,  now  hold  otherwise.  The  State  v.  Zeitler,  63 
Ind.  441;  Bosenbaum  y.  The  State,  4  Ind.  599;  Cool  v. 
Tfie  State,  16  Ind.  355 ;  Haver  v.  The  State,  17  Ind.  455 ; 
Walker  v.  The  State,  23  Ind.  61 ;  The  State  v.  Mondy,  24  . 
Ind.  268  ;  ManveUe  v.  The  State,  58  Ind.  63 ;  Orupe  v.  The 
State,  67  Ind.  327. 

Judgment  reversed. 


No.  6408. 

Glenn  v.  Porter. 


Promissory  "Sckt^.— Attorney^ s  Fees, —Pleading. ^In  an  action  upon  a 
promissory  note,  providing  for  attorney's  fees,  it  is  not  error  to  in- 
clude the  value  thereof  in  the  amount  of  recovery,  although  the  com- 
plaint contained  no  allegation  as  to  tlieir  value,  and  made  no  specific 
claim  for  their  recovery. 

Same.— J^xA(6it.— Where  there  is  an  inconsistency  hetween  the  allega- 
tions of  a  pleading  and  the  contents  of  an  exhibit,  properly  filed  there- 
^v-ith,  the  latter  controls. 

SAME.--J?ndor«ci»«ni.--i?«iaencc.—Far(ancc.— Where  the  complaint  al- 
leged that  the  endorsement  was  made  by  M.  &  S.,  but  in  the  exhibit 
thereto  the  endorsement  was  shown  to  be  by  M.  S.,  an  objection  to  the 
admission*  in  evidence  of  an  endorsement  by  M.  S.  can  not  be  sus- 
tained, based  only  on  the  ground  of  a  variance  between  the  allegations 
of  the  complaint  and  the  note  offered  in  evidence. 

SAUiE.-'Amount  o/.~It  is  not  error  to  admit  in  evidence  the  note  sued  on 
because  the  amount  thereof  is  written  ^^four  hund  and  two  and  -ff^  dol- 
lars." 
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From  the  Harrison  Circuit  Court. 

W.  T.  Jonesy  8.  J.  Wright, TToZ/e,  A.  Stevens  and 

L.Jordan,  for  appellant. 

B.  P.  Douglass,  S.  M.  Stockslager,  W.  N.  Tracewell 
and  B.  J.  Tracewell,  for  appellee. 

Elliott,  J. — tissue  was  joined  upon  a  complaint  for  the 
recovery  of  the  principal  and  interest  due  upon  a  promissory 
note  executed  by  the  appellant,  and  held  by  the  appellee. 
Trial  by  jury,  verdict  and  judgment  in  favor  of  appellee. 

The  appellant,  in  support  of  his  prayer  for  reversal,  urges 
that  the  court  erred  in  rendering  judgment  for  attorney's 
fees.  The  counsel  argue  that,  as  the  complaint  contains  no 
allegation  as  to  the  value  of  the  attorney's  fees,  it  was  error 
to  include  them  in  the  amount  of  recovery.  The  decisions 
of  this  court  settle  this  question  against  appellant.  In  Hdh- 
erts  V.  Comer,  41  Ind.  475,  it  was  ex^jressly  held  that  a 
judgment  would  not  be  reversed  where  attorney's  fees  were 
allowed,  although  there  was  no  allegation  in  the  complaint 
stating  their  value,  or  making  any  specific  claim  for  their 
recovery.  In  Smiley  v.  Meir,  47  Ind.  559,  it  was  held  that, 
where  the  note  fixed  the  amount  of  the  fees,  and  was  set  out 
with  the  complaint,  no  other  evidence  of  the  value  of  the 
fees  than  that  furnished  by  the  note,  was  necessary.  In 
that  case  there  was  no  specific  allegation  of  the  value  of  the 
fees  made,  nor  any  direct  claim  made  for  their  recovery, 
but  the  note  set  out  in  the  complaint  contained  a  clause  fix- 
ing the  rate.  In  Philips  v.  Cox,  61  Ind.  345,  the  holding 
was,  that  there  was  no  error  in  permitting  a  complaint  to 
be  amended  so  as  to  claim  attorney's  fees,  because,  as  was 
there  said,  such  an  amendment  is  mere  matter  of  form. 

Complaint  is  made  of  the  ruling  admitting  the  endorse- 
ment in  evidence.  The  counsel  contend  that  there  was  error 
in  admitting  this  indorsement  because  the  complaint  avers 
that  the  indorsement  to  appellee  was  made  by  Miles  &  Spald- 
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iiig,  and  the  indorsement  given  in  evidence  is  by  Miles  Spald- 
ing. It  is  true  that  the  body  of  the  complaint  charges  that 
the  indorsement  was  made  by  Miles  &  Spalding,  and  it  is 
4ilso  true  that  the  payees  of  the  note  are  described  p.s  Miles 
&  Spalding,  but  in  the  exhibit  to  the  complaint  the  indorse- 
ment is  set  out  and  the  name  of  the  indorser  is  there  writ- 
ten Miles  Spalding.  Had  the  objection  been  made  below 
that  the  indorsement  was  made  by  one  only  of  the  payees, 
A  very  different  question  from  that  presented  by  the  objec- 
tion as  made  would  have'  arisen ;  but  we  can  consider  the 
objection  only  as  it  was  made  to  the  trial  court.  The  ob- 
jection appellant  interposed  was,  as  the  record  recites,  *'for 
the  reason  that  the  complaint  alleged  that  the  payees  of  the 
notes,  Miles  &  Spalding,  had,  by  their  written  indorsement, 
assigned  the  note  to  plaintiff,  while  the  indorsement  now 
offered  read  Miles  Spalding."  The  objection,  therefore, 
rested  on  a  single  ground,  and  on  that  alone  the  question 
must  be  determined.  The  indorsement  set  out  in  the  ex- 
hibit controlled  the  allegations  in  the  body  of  the  complaint, 
for  it  has  been  often  held  that  where  there  is  an  inconsist- 
ency between  the  allegations  of  the  pleading  and  the  con- 
tents of  the  instrument  set  forth,  the  latter  must  control. 
The  indorsement  offered  in  evidence  was  that  set  out  in  the 
exhibit,  and  the  appellant's  objection  therefore  fails.  There 
is  nothing  in  the  opinion  pronounced  by  this  court  when  the 
case  was  here  before,  which  at  all  conflicts  %vith  the  view  now 
expressed.     Glenn  v.  Porter,  49  Ind.  500. 

The  appellant  ai-gues  that  the  court  erred  in  admitting  in 
evidence  the  note  sued  on,  because  the  amount  of  the  note 
is -written  in  these  words  and  figures,  '*four  hund  and 
two  and  -fAr  dollai*s. ' '  There  would  be  little  of  merit  in  this  ar- 
gument, even  if  the  note  contained  no  other  statement  of 
the  amount  than  that  written  in  the  body,  and  there  is  none 
at  all  when  it  is  seen  by  bare  inspection  that  there  are  fig- 
ures  unmistakably  exhibiting  the   amount.     If,  however, 
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there  were  no  such  figures,  we  should  be  unwilling  to  i-evei-se 
because  the  three  last  letters  of  the  word  * 'hundred'*  are 
lacking. 

The  appellant's  claim,  that  there  was  such  misconduct  of 
the  jury  as  entitles  him  to  a  reversal,  is  not  well  founded. 
We  have  not  been  shown  by  counsel,  any  fact  tendiiig  to 
prove  that  the  acts  complained  of  in  any  way  prejudiced  hU 
cause,  nor  in  looking  through  the  evidence  have  we  ourselves- 
discovered  any.     Pratt  v.  Tfie  State^  56  Ind.  179. 

Judgment  affirmed. 

Petition  for  a  rehearing  overruled. 


No.  7567. 
Glidewell  v.  Snydee  bt  al. 

GUABBIAM  AND  W AKD.—Jieport. —Exceptions,  ^Pleading. --PracUce. — 
Demurrer. — ^Where  an  exception  to  a  guaixlian's  report  charges  tliat  six 
per  cent,  interest  only  has  been  accounted  for,  and  that  ten  per  cent, 
should  be  charged,  a  question  of  law,  and  not  of  fact,  is  presented 
thereby,  and  the  exception  is  not  the  subject  of  demurrer. 

SAXi^Step-Father.— Where  an  exception  to  a  guardian^s  report  niaking- 
an  allowance  to  a  step-father  for  boarding  and  clothing  tlie  ward 
avers,  ''that  H.  B.  is  the  step-father  of"  such  ward,  but  fails  to  aver 
that  he  was  such  step-father  at  the  time  he  furnished  saidi>oard  and 
clothing,  it  is  insufficient  on  demurrer. 

Same.— Approval.— When  a  guardian's  report  has  been  appix»ved  by  the 
court,  it  win  be  presumed  that  the  court  has  examined  and  approved 
the  several  items,  and  t!ie  report  ^>ill  be  treated  as  pritna  facie  correct. 

Same.— Step-Father.— Father,— Support  of  Child,— A  father,  or  step-father, 
may  be  allowed  compensation  for  the  support  of  a  child,  in  a  proper 
case,  out  of  said  child's  estate. 

Jury  Trial.— A  juiy  trial  is  not  a  matter  of  right  in  case  of  exceptions 
to  a  guardian's  report,  or  in  the  trial  of  any  matter  connected  with 
the  aduiitiistruiioii  of  the  tiust,  except  in  certain  cases  provided  for 
by  Statute.  '' 

From  the  Marion  Circuit  Court. 

m 

G.  C.  PeiTtn  and  B.  F.  -Davisy  for  appellant. 
M.  A.  Smith  J  J.  B.  Julian  and  J.  F.  Julian^  for  ai)- 
pellees. 
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Woods,  J. — The  appellant,  as  the  guardian  of  the  appel- 
lee Mary  A.  Snyder,  filed  in  the  court  below,  at  its  Septem- 
ber term,  1877,  a  report  of  his  doings  in  the  matter  of  said 
trust,  showing,  among  other  things,  that  his  said  ward, 
though  yet  a  minor,  had  intermarried  with  her  co-appellee 
(who  may,  perhaps,  be  presumed  to  be  of  lawful  age,  though 
it  is  not  so  alleged),  and  that  he  had  been  unable  to  accom- 
plish an  amicable  settlement  of  said  guai'dianship  with  his 
said  ward  and  her  husband. 

The  appellant,  by  this  report,  charged  himself  with  inter- 
est on  the  sums  in  his  hands  to  the  amount  of  $158.33,  and, 
among  the  items  of  credit  for  «« expenditures  in  her  behalf" 
made,  claimed  the  following:  ** Voucher  No.  8,  Henry 
Birt,  $274.40."  The  voucher  referred  to  does  not  appear 
in  the  record  except  as  an  item  of  the  evidence  adduced  on 
the  trial.  The  following  entry  of  record  was  made  on  the 
filing  of  this  report,  viz. :  *'And  the  court,  having  exam- 
ined said  report,  now  approves  the  same,  and  said  guardian 
is  continued  in  his  said  trust  as  to  his  said  ward,  Mary  A." 

Afterward,  at  an  adjourned  term  of  the  court  in  April, 
1878,  the  appellees  filed  exceptions  to  said  report,  which, 
omitting  formal  parts  and  the  part  concerning  interest;  were 
of  the  tenor  following,  viz.:  ''Second.  Your  petitioners 
would  further  represent  that  Henry  Birt  is  the  step-father 
of  this  ward,  your  petitioner,  Mary  A.  Snyder ;  that  voucher 
No.  8  filed  by  said  guardian  allows  said  Henry  Birt  two 
hundred  and  seventy-four  j^  dollars  ($274. 40). for  board- 
ing and  clothing  said  ward,*  without  right  and  contrary  to 
law.  Wherefore  your  petitioners  would  ask  that  said  guardian 
*  *  *  be  compelled  to  pay  to  this  ward  the  additional 
Slim  of  $274.40,  which  he  has  wrongfully  allowed  to  said 
Henry  Birt  for  boarding  and  clothing  his  said  ward,"  etc. 

The  appellant  filed  a  demurrer  to  the  exceptions  on  the 
alleged  ground  that  the  same  do  not  state  facts  sufficient  to 
constitute  any  good  or  sufficient  exception  to  the  said  report. 
Vol.  72.-34 
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This  demurrer,  being  addressed  jointly  to  both  exceptions,  it 
might  ordinarily  be  said,  was  properly  overruled,  if  either 
■exception  was  well  stated.  Counsel,  however,  on  each  side, 
have  argued  only  in  reference  to  the  second  exception,  on 
which  alone  an  issue  of  fact  was  formed  and  submitted  to 
the  jury  for  trial,  the  court,  in  the  submission  of  the  cause 
to  the  jury,  having  expressly  excepted  from  the  submission, 
and  reserved  to  itself,  the  question  raised  on  the  excej^tion 
concerning  interest.  It  may  be  observed  too  that  the  first 
exception  presents  no  issue  of  fact  concerning  the  item  of 
interest,  but,  simply  re-stating  the  figures  as  given  in  the 
repoit,  alleges  that  only  six  per  cent,  interest  has  been 
accounted  for,  while  ten  per  cent.,  it  is  claimed,  should  be 
charged.  No  avennent  is  made  that  the  guardian  received, 
or  by  proper  diligence  could  have  obtained,  more  than  the 
•«um  with  which  he  had  charged  himself,  nor  that  he  had 
oised  the  trust  funds  in  his  own  business,  nor  any  other  fact 
tending  to  show  that  he  should  be  held  to  account  for  more 
than  the  lawful  rate  of  interest.  This  exception  must  there- 
fore be  regarded  as  tendering  an  issue  of  law  upon  the  facts 
«tated  in  the  report  concerning  the  item  of  intei-est,  and,  so 
being  itself  of  the  nature  of  a  demuiTcr,  was  not  the  subject 
of  demurrer.  The  second  exception,  however,  was  an 
attempt  to  present  an  issue  of  fact,  and  under  the  circum- 
stances we  are  fairly  called  upon  to  consider  and  decide  upon 
its  sufficiency. 

The  only  fact  attempted  to  be  shown  by  this  pleading, 
which  was  not  shown  by  the  report  itself,  is  that  said  Birt 
•was  the  step-father  of  the  ward.  This  was  not  enough  to 
show  that  the  allowance  made  by  the  guardian  to  said  Birt 
for  her  board  and  clothing  was  •*  without  right  and  contrary 
to  law."  The  appellant's  report  had  been  approved  by  the 
<50urt,  and,  supported  as  it  was  by  the  presumption  that 
the  court  had  examined  and  approved  the  gi'ounds  and  consid- 
ieration  on  which  the  guardian  had  made  the  allowance  and 


NOVEMBER  TEEM,  1880.  531 

Glidewell  v.  Snyder  et  al, 

payments  which  are  complained  of,  the  report  was  to  be 
treated  as  ptnma  facie  correct.  27ie  State ^  ex  reL  Nave^  v. 
Wilson^  61  Ind.  96 ;  Goodwin  v.  Goodwin^  48  Ind.  584 ; 
The  State  v.  Brnitch,  12  Ind.  381 ;  Barnes  v.  Bartlett,  47 
Ind.  98. 

A  father  may  be  allowed  for  the  support  of  his  child  out 
of  the  child's  estate,  in  a  proper  case ;  and  the  mere  fact 
that  Birt  was  the  step-father  was  not  conclusive  against  his 
right  to  compensation  for  clothing  and  boarding  his  step- 
daughter. Haase  v.  Itoehrscheidy  6  Ind.  66 ;  The  State, 
€X  reL  Drulinery  v.  Clark,  16  Ind.  97  ;  Myersy,  The  State, 
ex  reL  AppUton,  45  Ind.  160 ;  Kinaey  v.  Tlie  State,  ex  reL 
Shirk,  71  Ind.  32. 

It  is  to  be  noted,  however,  that  it  is  not  shown  that  Birt 
was  the  step-father  at  the  time  he  furnished  the  board  and 
clothing  for  which  the  appellant  paid  him.  The  language 
of  the  exception  is,  '^that  Henry  Birt  is  the  step-father  of 
this  ward,"  which  means  no  more  than  that,  at  the  time  of 
filing  the  exception,  he  was  such  step-father. 

The  demurrer  should  have  been  sustained.  But,  the  same 
having  been  overruled,  the  appellant  filed  an  answer  in  gen- 
eral denial,  and  the  issue  so  formed  was  submitted  by  the 
court,  over  the  objection  of  the  appellant,  to  a  jury  for  trial. 

'Whether  a  jury  trial  was  proper,  is  the  next  question  urged 
on  our  attention,  and,  as  the  question  may  arise  again  in  this 
case  as  well  as  others,  it  is  proper  that  we  decide  it. 

Section  188  of  the  act  providing  for  the  settlement  of  de- 
cedents' estates  requires  that  **  Tibials  by  jury  shall  be  al- 
lowed at  the  request  of  any  party  in  all  cases  where  there 
is  an  issue  of  fact." 

Sections  13,  23  and  26  of  the  act  touching  the  relation  of 
guardian  and  ward  provide  that  ^uits  on  the  bond  of  a  guar- 
dian shall  be  govenied  by  the  law  regulating  suits  on  the 
bonds  of  executoi*s  and  administratoi's ;  that,  in  confirming 
the  sale  of  real  estate  by  a  guardian,  and  directing  a  convey- 
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ance,  the  court  shall  be  governed  by  the  law  concerning  sales 
and  conveyances  of  real  estate  by  executors  or  administra- 
tors, and  that  sureties  on  the  bond  of  a  guardian  may  be  dis- 
charged from  future  liability  therein  under  the  same  rules 
and  regulations  as  are  applicable  to  the  bondsmen  of  execu- 
tors and  administrators.  But,  other  than  these,  there  is  no 
provision  in  the  guardians'  act  for  a  jury  trial,  nor  any  pro- 
vision incoiporating  into  that  act  the  188th  section  of  the 
former  act.  Executors  and  administrators  can  be  removed 
only  by  the  court.  2  R.  S.  1876,  p.  502,  sees.  22-32.  But  a 
guai*dian  may  be  removed  by  the  court,  or  by  the  judge 
thereof  in  vacation.  2  R.  S.  1876,  p.  591,  sec.  11.  But  ai>- 
plications  for  removal  must  often  involve  the  formatioti  of 
issues  of  fact.  In  the  case  of  an  executor  or  administrator, 
a  jury  may  be  demanded  to  try  the  issue.  In  the  case  of  a 
guardian,  it  is  manifest  that  it  could  not  be  demanded  as  a 
matter  of  right,  and,  upon  a  hearing  by  the  judge  in  vacation » 
it  could  not  be  granted.  It  is  hardly  necessary  to  say  that 
section  20,  article  1,  of  the  constitution,  and  section  320  of 
the  code,  do  not  apply.  We  conclude,  therefoi-e,  that  a  jury 
trial  is  not  a  matter  of  right  in  case  of  exceptions  to  a  guar- 
dian's report,  or  in  the  trial  of  any  matter  connected  with 
the  administration  of  the  trust,  unless  there  be  some  statu- 
tory provision  therefor,  as  in  sections  13,  23  and  26,  before 
referred  to.  But  we  do  not  decide  that  the  court  of  its  own 
motion  may  not  submit  any  question  of  fact  in  such  matters 
to  a  jury,  and  take  their  verdict  thereon.  In  this  case,  how- 
ever, no  issue  of  fact  was  formed  which  could  properly  have 
been  submitted  to  a  jury,  and  the  verdict  rendered  furnished 
no  basis  for  a  judgment  between  the  parties. 

For  the  error  of  the  court  in  overruling  the  demurrer  to 
the  second  exception  to  the  report,  the  judgment  of  the 
circuit  court  is  reversed,  with  costs,  and  with  instructions  to 
sustain  the  demurrer  to  said  exception. 
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•     No.  7384. 
RuDDELL  V,  Fhalor  et  al. 

Promissory  'Sote.— Payable  in  Batik-^Wheti  Endorsee  takes  free  from 
Defences,— An  endoi*see,  lor  value,  before  maturity,  and  without  notice, 
of  a  promlssorj'  note,  negotiable  b}*  the  law  merchant,  talies  it  free  from 
all  equities  and  defences  existing  between  the  maker  and  paj'ee  thereof. 

Same. — Fraud. — Pleading. — Answer. — As  to  the  sufficiency  of  an  an- 
swer in  such  case,  alleging  fraud  in  the  procurement  of  such  note  by 
the  payee,  without  the  fault  or  negligence  of  the  maker,  see  opinion. 

SAME.^Negligence  of  Maker,— YThen  the  maker  of  a  note  governed  by  the 
law  merchant,  by  his  negligence  and  undue  confidence,  puts  it  in  the 
power  of  the  paj^ee  to  obtain  the  money  of  innocent  parties  on  his  name 
and  credit,  as  between  him  and  the  endorsee  thereof,  before  maturity, 
for  value,  and  without  notice,  such  maker  should  bear  the  loss  occa- 
sioned thereby. 

From  the  Wells  Circuit  Court. 

W.  W.  WooUeUy  J.  jS.  Dailey  and  L.  Mochy  for  appellant. 

HowK,  J. — ^This  was  a  suit*  by  the  appellant  against  the 
appellees,  upon  a  promissory  note,  of  which  the  following  is 
a  copy : 

"$500.00.  Lancaster  Tp.,  Wells  Co.,  Ind., 

'^February  1st,  1872. 
«*Six  months  after  date  (or  before,  if  made  out  of  the  sale 
of  Drake's  Horse  Hay-Fork  and  Hay-Carrier),  we  promise 
to  pay  to  James  B.  Drake,  or  order,  five  hmidred  doUai-s, 
payable  at  the  First  National  Bank  of  Indianapolis,  value 
received,  with  use,  without  any  relief  from  valuation  or  ap- 
pi^isement  laws ;  if  suit  shall  be  instituted  to  enforce  the 
payment  thereof,  I  agree  to  pay  a  reasonable  attorney's  fee. 
(Signed)  ''George  and  John  Fhalor, 

** Solomon  Fhalor. 
''Witness :  Chas.  Golden, 

"E.  W.  Bettes." 
Endorsed:  "J.  B.  Drake." 
^'September  22d,   1873.     For  value  received,  being   in 
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settlement  of  partnership  business,  I  hereby  assign  my  in- 
terest in  this  note  to  James  H.  Ruddell,  without  recourse. 
,     (Signed)  ''W.  W.  Woollen,  Sr." 

The  appellees,  the  defendants  below,  were  the  makei's  of 
the  note  in  suit,  and  it  was  alleged  in  the  complaint  that  the 
note  was  due  and  unpaid. 

The  cause,  having  been  put  at  issue,  was  tried  by  a  jury, 
and  a  genei*al  verdict  was  returned  for  the  appellees,  and 
^vith  their  general  verdict  the  jury  also  returned  their  special 
findings  on  particular  questions  of  fact,  submitted  to  them 
by  the  parties,  under  the  direction  of  the  court.  Over  sev- 
eral motions  of  the  appellant,  in  reference  to  the  answers  of 
the  jury  to  interrogatories,  and  his  motion  for  a  new  trial, 
and  his  exceptions  saved,  the  court  rendered  judgment  on  the 
general  verdict  against  the  appellant  for  the  appellees'  costs. 

In  this  court,  the  following  decisions  of  the  circuit  court 
have  been  assigned,  by  the  appellant,  as  en*ors  : 

1.  In  oven'uling  his  demun*er  to  the  second  paragraph  of 
the  appellees'  answer ;  and, 

2.  In  overruling  his  motion  for  a  new  trial. 

The  questions  arising  under  these  alleged  errors,  we  will 
consider  and  decide  in  the  order  of  their  assignment.  Before, 
however,  we  enter  upon  the  consideration  of  any  question 
presented  by  the  record  of  this  cause,  it  is  due  to  the 
learned  judge  of  the  trial  court  that  we  should  note  the  fact 
that  the  decisions  below  have  not  been  sustained  in  this 
court  by  the  appellees'  counsel,  by  any  brief,  ai-gument  or 
citation  of  authorities  ;  so  that,  if  we  should  arrive  at  a  differ- 
ent conclusion  from  that  of  the  circuit  court,  upon  the  ques- 
tions presented  for  decision,  it  may  properly  be  attributed,  to 
some  extent  at  least,  to  the  neglect  of  the  appellees  in  aban- 
doning the  case  on  and  after  its  appeal,  and  in  failing  to 
inform  us  of  the  gi*ounds  of  the  nilings  in  their  favor,  and 
to  sustain  those  rulings  by  argument  and  authority. 

1.   In  the  second  pai*agraph  of  their  answer,  the  appellees 
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alleged,  in  substance,  that,  oYi  the  1st  day  of  February,  1872^ 
two  persons,  then  to  appellees  entirely  unknown,  appeared 
at  the  appellees'  residence,  one  of  them  calling  himself 
James  B.  Drake,  and  representing  himself  to  be  the  patentee 
of  a  machine  or  contrivance  called  ** Drake's  Horse  Hay-Fork 
and  Hay-Carrier,"  and  the  other  calling  himself  Charles 
Golden  ;  that  the  said  persons  then  and  there  proposed  and 
offered  to  appoint  the  appellees  George  and  John  Fhalor 
their  agents  to  sell  said  contrivance  ;  that,  during  the  nego- 
tiations relating  to  such  contract,  nothing  was  said  between 
said  parties  about  a  note,  or  the  execution  of  a  promissory 
note,  by  the  appellees,  to  said  Drake,  or  to  any  other  per- 
son ;  that,  when  said  George  and  John  should  accept  such 
agency,  they  were  to  sell  said  machines,  and  account  to  said- 
Dnike,  and  were  to  divide  the  profits  with  said  Drake ;  that 
they  were  not  called  on  or  asked  to  sign  any  note  or  other 
obligation  to  pay  money ;  that  no  note  or  obligation  was 
either  read  or  shown  to  the  appellees,  and  if  they  signed  the 
note  in  suit,  or  other  obligation  to  pay  money,  they  did  so 
without  knowing  it,  and,  if  so,  the  said  note,  by  the  artifice 
and  trickery  of  said  Drake  and  Golden,  was  so  hidden  and 
disguised  as  that  they  could  not  discover  or  prevent,  by  the 
use  of  due  diligence.  Appellee  Solomon  said  that  he  was 
a  Pennsylvanian  by  birth,  and  was  educated  in  the  German 
language,'  and  did  not  well  understand  the  English  language 
when  spoken,  and  could  not  read  the  English  language,  and 
did  not,  and  could  not,  read  the  said  agreement  mentioned; 
that  said  Drake  pretended  to  read  said  agreement  to  him, 
but  that,  as  he  afterward  learned,  he  did  not  i-ead  it  cor- 
rectly ;  that  in  so  reading,  or  pretending  to  read  the  same, 
he  did  not  read  of  any  note,  or  of  any  reference  to  a  note  or 
obligation  to  pay  money,  and  the  appellee  Solomon  did  not 
know  that  said  agreement  made  any  mention  or  reference  to 
a  note  till  long  after  said  note  was  in  the  appellant's  hands  v 
and  that,  by  the  blandishments,  flattery  and  persuasion  of 
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said  Drake  and  Golden,  and  their  representations  that  large 
profits  could  be  made,  said  George  and  John  were  induced 
to  accept  the  appointment  of  such  agents,  and  then  and 
there,  upon  the  request  of  said  Drake  and  Golden,  said 
George  and  John  signed  a  paper  called  an  << agreement," 
accepting  such  agency,  and  on  request  said  Solomon  then 
signed  said  ^'agreement,"  as  witness  thereto,  and  for  no 
other  purpose,  which  paper  the  appellees  were  to  and  did 
keep  and  retain. 

And  the  appellees  said  that  said  Golden  and  Di*ake  repi*e- 
sented  to  them  that  it  would  be  necessary,  right  and  proper 
for  the  appellees  to  sign  said  agreement  in  duplicate — that 
was,  they  should  sign  another  paper  just  like  the  one  they 
were  to  and  did  keep,  in  order,  as  said  Drake  and  Golden 
rei^resented,  that  they  might  have  a  copy  to  keep  ;  that  the 
appellees  did  put  their  names  to  another  paper,  which  they 
in  good  faith  believed  was  an  exact  copy  of  the  agi'eement 
they  were  to  keep,  and  nothing  else ;  that  the  appellees  then 
(at  the  time  of  filing  their  answer)  feared  and  believed  that, 
instead  of  having  signed  a  copy  of  said  agreement,  they  had, 
through  the  artifice,  fraud  and  trickeiy  of  said  Drake  and 
Golden,  put  their  names  to  the  note  in  suit ;  but  the  appel- 
lees said  that,  if  they  did  sign  said  note,  they  did  so  unwit- 
tingly, without  intending  so  to  do,  and  were  so  procured  so 
to  do  by  said  artifice,  fraud  and  trickery,  so  adroitly  done 
and  performed  by  said  Drake  and  Golden  that  the  appel- 
lees could  not  detect  or  know  it ;  and  that,  if  they  did  so 
si^  said  note,  they  never,  at  any  time,  delivered  the  note 
sued  upon  to  said  Dnike  and  Golden,  or  to  any  other  person 
or  persons.     Wherefore,  etc. 

We  are  of  the  opinion  that  the  facts  stated  in  this  second 
paragraph  of  answer  were  not  suflicient  to  constitute  a  de- 
fence to  the  appellant's  action,  and  that  the  court  clearly 
eiTed  in  overruling  his  demuiTer  to  said  paragraph.  The 
note  in  suit  was  payable  at  a  bank  in  this  State,  and  was 
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therefore  negotiable  as  an  inland  bill  of  exchange.  The  ap- 
pellant was  the  owner  and  holder  of  the  note,  as  the  en- 
dorsee thereof  before  maturity,  for  value  and  without  notice. 
Under  the  law  merchant,  which  governs  the  negotiability  of 
inland  bills  of  exchange,  and  fixes  and  determines  the  rights 
and  liabilities  of  the  parties  thereto,  there  can  be  no  doubt, 
we  think,  that  the  appellant,  as  the  endorsee  of  the  note 
sued  upon  for  value,  before  maturity  and  without  notice, 
took  such  note  free  from  all  the  equities  and  defences  which 
might  have  existed  as  between  the  appellees,  as  the  makers, 
and  the  said  James  B.  Drake,  as  the  payee,  of  the  said  note. 
It  was  not  alleged  in  said  second  paragraph  of  answer,  that 
the  appellant,  at  the  time  he  became  the  owner,  as  endorsee, 
of  said  note,  had  notice  of  any  of  the  facts  set  forth  in 
f^id  paragraph  as  a  defence  to  this  action.  Possibly  the 
facts  stated  by  the  appellees,  in  said  paragraph  of  answer, 
would  have  constituted  a  good  defence  in  their  behalf,  if 
suit  had  been  brought  against  them  on  the  note  by  James  B. 
Drake,  the  payee  thereof;  but,  however  this  might  have 
been,  it  is  very  certain,  as  it  seems  to  us,  that  those  facts 
were  not  sufficient  to  constitute  a  valid  defence  in  appellees' 
favor  to  the  suit  of  the  appellant  on  said  note  as  the  endor- 
see thereof.  Murphy  v.  Lucas,  58  Ind.  360 ;  Cornell  v. 
Nebeker,  58  Lid.  425 ;  Bremmernian  v.  Jennings^  61  Ind. 
334 ;  Maxwell  v.  Moreharty  66  Ind.  301 ;  First  Nat.  Bank 
of  Lawrenceburgh  v.  Lotion,  67  Ind.  256;  Indiana  Nat. 
Bank  v.  Weckerly,  67  Ind.  345 ;  Marshall  v.  Drescher,  68 
Ind.  359  ;  McCoy  v.  Lockwood,  71  Ind.  319 ;  Zook  v.  /S'm- 
onson,  ante,  p.  83. 

It  will  be  seen,  from  the  summary  we  have  given  of  the 
facts  alleged  in  the  second  paragraph  of  answer,  that  an  ef- 
fort was  probably  made  to  show  thereby  that  the  note  in 
suit  had  been  obtained  from  the  appellees  without  fault  or 
negligence  on  their  part,  by  and  through  the  artifice,  fraud 
and  trickery  of  Drake,  the  payee  of  the  note.     But  we 
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think  that  the  paragraph  wholly  fails  to  state  or  show  anj 
such  case.  The  paragraph  was  the  joint  answer  of  the  three 
makers  of  the  note  sued  on,  and  while  it  was  alleged  that 
one  of  the  makers  had  been  educated  in  German,  and  could 
not  read  the  English  language,  yet  it  may  be  fairly  inferred 
from  the  silence  of  the  paragraph  on  the  subject,  that  the 
other  two  makers  of  the  note  had  been  educated  in  English^ 
and  could  readily  read  the  English  language.  It  seems  to 
us  that  the  appellees  were  grossly  negligent  in  confiding 
in  *«the  blandishments,  flattery  and  persuasion  of  said 
Drake  and  Golden,'*  who  were  ''entirely  unknown"  to  the 
appellees ;  and  it  may  be  fairly  inferred  from  the  allegations 
of  said  paragraph  of  answer,  that  they,  the  appellees,  were 
probably  induced  to  sign  the  papers  presented  to  them  by 
said  Drake  and  Golden,  without  proper  caution,  as  much  or 
more  by  ''their  representations  that  large  profits  could  be 
made,"  as  by  their  "artifice,  fraud  and  trickery."  The 
case  of  Nebeher  v.  Cutsinger^  48  Ind.  436,  is  in  point.  In 
that  case,  it  appeared  that  the  maker  of  a  note,  payable  at  a 
bank  in  this  State,  had  been  induced,  by  the  fraud  and 
trickery  of  the  payee,  to  sign  his  name  to  such  note,  when 
he,  in  good  faith,  believed  that  he  was  executing  a  paper  of 
an  entirely  different  kind,  and  had  no  intention  to  sign  a 
note  ;  and  it  was  held  that  the  maker  of  the  note  was  liable 
to  a  bona  fide  endorsee  thereof  for  value,  if  such  maker  was 
guilty  of  negligence  in  failing  to  use  reasonable  care  to  in- 
form  himself  of  the  contents  of  the  paper  so  signed  by  him. 
In  such  a  case  as  the  one  at  bar,  we  think  the  true  doctrine 
is,  that  the  makers  of  such  a  note  as  the  one  in  suit,  wha, 
by  their  carelessness  or  undue  confidence,  have  enabled  an- 
other to  obtain  the  money  of  an  innocent  person,  should  an- 
swer the  loss  they  have  occasioned. 

Upon  the  allegations  of  the  second  paragraph  of  the  ap- 
pellees' answer,  which,  no  doubt,  stated  their  defence  in  its 
strongest  and  most  favorable  light,  we  are  of  the  opinion 
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that  the  note  in  sirit  was  obtained  from  them  by  and  through 
their  gross  carelessness  and  undue  confidence  in  strangers ; 
that  they  thereby  put  it  in  the  power  of  Drake,  the  payee 
of  the  note,  on  the  faith  of  their  names  and  credit,  to  ob- 
tain the  money  of  innocent  persons ;  and  that,  as  between 
them  and  the  endorsees  of  their  note  before  maturity,  for 
ralue  and  without  notice,  they  should  be  required  to  answer 
and  bear  the  loss  occasioned,  or  materially  contributed  to, 
by  their  own  folly  and  negligence.  The  appellant's  demur- 
rer to  the  second  paragraph  of  answer  ought  to  have  been 
sustained,  and  to  overrule  it,  as  the  court  did,  was  clearly 
such  error,  we  think,  as  requires  the  reversal  of  the  judgment. 

Our  conclusion  in  regard  to  the  insufficiency  of  this  sec- 
ond paragraph  of  answer  renders  it  unnecessary  for  us  to 
consider  now  the  questions  arising  under  the  alleged  error  of 
the  court  in  overruling  the  motion  for  a  new  trial.  The  evi- 
dence is  in  the  record,  and,  without  considering  it  at  length, 
we  may  properly  say  that,  in  our  opinion,  it  utterly  fails  to 
sustain  the  general  verdict  of  the  jury ;  and  for  this  cause  a 
new  trial  ought  to  have  been  granted.  We  need  hardly  say, 
we  think,  that  the  point  in  judgment  in  the  case  of  Zook  v. 
Simonsoriy  supra y  is  not  involved  in  or  presented  by  the 
record  of  this  cause. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  demurrer 
to  the  amended  second  [third?]  paragraph  of  answer,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 
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CRrrCHELL   ET   AL.    V.    BrOWN   ET  AL.,   Ex'RS.  """ 

Construction  ok  Will.— In  construing  a  wiU,  an  Its  provisions  imtsr 
be  considered  together  so  far  as  practicable;  and,  where  two  of  Its  pro- 
visions are  inconsistent  with  each  other,  the  one  last  made  must  pre- 
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vail,  the  subsequent  words  being  considered  to  denote  a  subsequent 
intention.  For  tlie  construction  of  a  paiticular  will»  see  the  body  of  the 
opinion. 
Dismissal  of  Appeal.— IVoc^^. — ^A  motion  to  dismiss  an  appeal  upon 
the  ground  that  no  bond  has  been  filed  by  appellant,  made  after  the 
cause  has  been  considered  and  decided  on  its  merits,  comes  too  late, 
and  will  not  be  entertained. 

From  the  Floyd  Circuit  Court. 

F.  H.  Collier  and  J,  H.  Stotseriburg^  for  appellants. 
^.  Dowling^  for  appellees. 

NiBLACK,  C.  J. — ^With  some  condensation  in  the  mere 
phraseology,  the  complaint  in  this  case  may  be  stated  as 
follows : 

Mary  Ayers  Critehell  and  Robert  S.  Critehell,  her  hus- 
"band,  and  John  W.  Moody  complain  of  Jesse  J.  Brown  and 
5ilas  C.  Day,  executors  of  the  last  vnW  of  Mary  A.  Lapsley, 
deceased,  and  say,  that  the  said  Mary  A.  Critehell  and  John 
W.  Moody  are  the  children  and  only  heirs  at  law  of  Catha- 
Tine  Silliman  Moody,  formerly  Catharine  Silliman  Hillyer, 
who  died  intestate  on  the  25th  day  of  April,  1850 ;  that,  on 
the  29th  day  of  December,  1840,  one  Elias  Ayers,  a  resident 
of  Floyd  county,  in  this  State,  made  and  published  his  hol- 
ographic last  will  and  testament,  whereby,  amongst  other 
bequests,  he  bequeathed  to  the  said  Catharine  Silliman  Hill- 
yer, who  was  his  niece,  one  thousand  dollars,  to  be  paid,  at 
least,  at  the  death  of  her  aunt,  the  said  Mary  A.  Lapsley, 
who  was  then  the  wife  of  the  said  Elias  Ayei-s,  and  known 
by  the  name  of  Mary  A.  Ayers,  and  as  much  sooner  as,  in 
the  judgment  of  his  executrix,  might  be  deemed  best  after 
the  said  Catharine  became  of  age,  leaving  it  discretionary 
with  his  said  executrix  to  make  such  further  provision  for 
her,  the  said  Cathaiine,  to  the  amount  of  five  thousand  dol- 
lars, or  even  more,  as  she,  the  executrix,  might  think  best, 
and  as  the  good  conduct  of  the  said  Catharine  might  merit ; 
that,  further  on,  by  the  third  item  of  his  said  will,  the  said 
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Elias  Ayers  devised  and  bequeathed  to  his  said  wife,  then 
the  said  Mary  A.  Ayers,  who  was  the  aunt  of  the  said  Cath- 
arine, all  the  rest  and  residue  of  his  estate,  both  real  and 
personal,  after  the  payment  of  his  debts,  and  after  the  pay- 
ment of  certain  other  specific  legacies  named  in  said  wijl ; 
that  the  said  Elias  Ayers  further  provided  in  said  third  item 
of  his  will,  that,  in  order  to  avoid  all  dispute  and  controversy 
amongst  friends  or  relatives,  he  wished  it  distinctly  under- 
stood that  the  provisions  of  his  said  will  were  made  after 
long  and  serious  reflection,  and  were  the  result  of  his  best 
judgment,  and  that  he  wished  all  of  its  provisions  carried 
into  full  and  complete  effect,  to  the  exclusion  of  friends  and 
relatives  not  therein  named. 

And,  by  the  same  clause,  the  said  Elias  Ayers  also  declared 
that  it  was  also  his  wish  that  the  said  Mary  A.  Ayers,  his 
wife,  who  was  made  his  sole  executiix  by  said  will,  at  her 
death,  should  give  the  greater  part  of  her  property  to  benev- 
olent objects,  and  that,  should  she  die  without  a  will,  he> 
the  said  Elias  Ayers,  devised  and  bequeathed,  with  the  ex- 
ception hereinafter  named,  the  whole  of  his  property,  both 
real  and  personal,  to  the  trustees  of  the  General  Assembly 
of  the  Presbyterian  Church  in  the  United  States,  which  ex- 
ception was  that  he  wished  five  thousand  dollars  to  be  given 
to  his  beloved  niece,  Catharine  Silliman  Hillyer,  above 
Hamed,  and  a  like  sum  to  her  brother,William  Silliman  Hill- 
yer, the  residue  only  to  go  to  the  trustees  of  the  Presbyte- 
rian church  as  above  directed ;  that  afterward,  on  the  10th 
day  of  January,  1842,  the  said  Elias  Ayers  died,  ^vithout 
revoking  or  in  any  way  modifying  or  changing  his  said  will, 
which  will  was  duly  proven  and  admitted  to  probate,  in  said 
county  of  Floyd,  and  the  said  Mary  A.  Ayers  was  thereup- 
on duly  qualified  as  the  sole  executrix  of  the  same,  and  took 
into  her  exclusive  possession  all  the  estate,  both  personal 
and  real,  of  the  said  testator,  to  an  amount  much  more  than 
sufficient  to  pay  his  funeral  exj^enses,  his  just  debts,  the 
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legacies  and  bequests  specified  in  the  first  and  second  items  of 
his  said  will,  and  all  other  testamentary  expenses  whatever; 
that  the  said  testator  left  no  children  or  grandchildren; 
that  the  said  Catharine,  in  the  year  1836,  being  then  nine 
years  of  age,  was  taken  by  the  testator  to  his  home  in  New 
Albany,  in  this  State,  where  she  was  kindly  reared  and  edu- 
cated by  him  ;  that  the  said  Catharine  reciprocated  the  kind- 
ness of  the  testator  to  her  with  her  services  and  by  general 
good  conduct  so  long  as  she  remained  with  him,  and  with 
his  said  mdow,  Mary  A.  Ayers,  and  until  the  day  of  her 
death  ;  that  when  said  will  was  made,  and  up  to  the  time  of 
his  death,  the  investments  of  the  said  Elias  Ayers  were  chief- 
ly in  real  estate,  and  all  that  period  of  time  was,  as  he  well 
knew,  a  period  of  financial  trouble  and  uncei1:ainty  in  which 
real  estate  was  of  an  uncertain  value ;  and,  although  he  was 
then  worth  in  property  fifty  thousand  ($50,000.00)  dol- 
lars, such  a  valuation  did  not  become  stable  and  perma- 
nent until  after  his  death ;  that,  prior  to  the  26th  day  of 
October,  1848,  when  the  said  Catharine  became  twenty-one 
jrears  of  age,  all  the  just  debts  and  specific  legacies,  named 
in  the  first  paragraph  of  said  will,  had  been  fully  paid,  leav- 
ing a  residuary  personal  estate  in  the  sole  possession  and  use 
of  the  said  Mary  A.  Ayei-s  of  the  value  of  at  least  fifty 
thousand  dollars,  and  which  has  since  continued  to  be  of 
that  value,  and  that,  at  all  times  from  the  making  of  said 
will  until  the  death  of  the  said  Catharine,  her  good  conduct 
merited  the  further  provision  made  for  her  in  the  second 
item  of  the  will  to  the  extent  of  at  least  five  thousand  dol- 
lars ;  that  in  April,  1849^  the  said  Mary  A.  Ayers  intermar- 
ried with  one  Philip  Lindley,  and  that  after  his  death  she 
intermarried  with  one  William  Richardson,  and  that  after 
his  death  she  intermarried  with  one  Robert  A.  Lapsley, 
whom  she  also  survived  ;  that  finally  on  the  1st  day  of  June, 
1878,  the  said  Mary  A.  Lapsley  died  testate,  and,  although 
43he  provided  by  her  will  for  the  payment  of  the  amount  of 
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five  thousand  dollars  to  the  widow  of  William  SiUiman  Hill- 
yeVj  herein  above  named,  she  did  not  make  any  provision  for 
the  payment  to  the  plaintiffs  of  a  similar  sum,  or  of  any 
part  thereof ;  that,  at  the  time  of  the  death  of  the  said  Maiy 
A.  Lapsley,  she  was  seized  and  possessed  of  all  the  remain- 
ing estate,  both  real  and  personal,  of  the  said  Elias  Ayei*s, 
amounting  to  much  more  than  sufficient  to  pay  all  the  debts 
And  charges  against  his  estate,  and  the  specific  legacies  enu- 
merated in  and  provided  for  by  his  will,  together  with  the 
additional  sum  to  which  the  plaintiffs  claim  to  be  entitled  as 
the  children  and  heirs-at-law  of  the  said  Catharine,  under 
said  will ;  that  the  plaintiffs  are  unable  to  state  the  exact 
value  of  the  residue  of  property  left  by  the  said  Elias  Ay- 
«rs  remaining  in  the  hands  of  the  said  Mary  A.  Lai>8ley  at 
the  time  of  her  death,  as  she  never  filed  any  inventory  of 
the  personal  estate  of  her  said  testator,  nor  at  any  time 
made  any  report  concerning,  or  settlement  of,  his  estate ; 
that  said  estate  was,  however,  never  of  less  value  than  fifty 
thousand  dollars  since  the  said  Catharine  arrived  at  full  age  ; 
that,  on  the  10th  day  of  September,  1844,  the  said  Catha- 
rine intermarried  with  one  James  C.  Moody,  and  at  her 
death  left  the  plaintiffs,  Mary  A.  Critchell  and  John  W. 
Moody,  and  one  Catharine  H.  Moody,  as  her  only  children 
surviving  her ;  that  the  said  Catharine  H.  Moody  aftei-ward, 
in  the  year  1850,  while  yet  an  infant,  died  intestate  and 
without  issue,  and  not  indebted  to  any  one ;  that  on  the  14th 
day  of  September,  1875,  and  before  the  commencement  of 
this  suit,  the  said  James  C.  Moody,  by  a  proper  instrument 
in  writing,  assigned  to  the  said  plaintiffs,  Mary  A.  Critchell 
and  John  W.  Moody,  all  his  right,  title  and  interest  in  and 
to  the  money  claimed  in  this  action  ;  that,  by  the  terms  of 
the  said  will  of  the  said  Elias  Ayers,  the  said  Mary  A. 
Lapsley  was  created  a  trustee  to  pay  to  the  said  Catharine  A. 
Moody  the  sum  of  five  thousand  dollars,  which  the  said 
Elias  Ayers  had  directed  to  be  paid  as  above  set  forth,  yet 
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the  said  JVfary  A.  Lapsley  did  not,  in  her  lifetime,  pay  tho 
said  sum  of  money,  or  any  part  thereof,  to  the  said  Catha- 
rine A.  Moody,  or  to  the  plaintiffs  since  her  death ;  that 
although  the  said  Jesse  J.  Brown  and  Silas  C.  Day,  execu- 
tors as  aforesaid,  have  in  their  hands  assets  amounting  in 
value  to  at  least  fifty  thousand  dollars,  out  of  which  the 
plaintiffs'  claim  might  be  paid,  and  although  the  payment  of 
such  claim  had  been  demanded  of  them,  yet  they  have 
refused,  and  still  refuse,  to  pay  to  the  plaintiffs  said  sum  of 
five  thousand  dollars,  or  any  part  thereof.  Wherefore  th« 
plaintiffs  prayed  that  they  might  be  decreed  to  be  entitled 
to  receive  from  the  estate  of  the  said  Mary  A.  Lapsley, 
deceased,  the  sum  of  five  thousand  dollars  and  interest 
thereon,  in  right  of  the  said  Catharine  A..  Moody,  deceased, 
and  for  all  other  proper  relief. 

A  demurrer  was  sustained  to  the  complaint,  and  final 
judgment  was  rendered  for  the  defendants  upon  their  demur- 
rer. The  only  question,  therefore,  before  us  is  that  of  the 
sufficiency  of  the  complaint;  and,  in  the  discussion  of  that 
question,  we  are  only  asked  to  decide  whether,  under  the 
will  of  the  said  Elias  Ayers,  Catharine  A.  Hillyer,  afterward 
the  wife  of  the  said  James  C.  Moody,  or  those  representing 
her,  ever,  at  any  time,  became  absolutely  entitled  to  receive^ 
the  additional  sum  of  five  thousand  dollars  out  of  his  estate 
in  the  hands  of  the  said  Mary  A.  Lapsley,  which  has  come^ 
into  the  possession  of  the  defendants,  under  her  will. 

So  much  of  the  will  of  Elias  Ayers  as  it  is  necessary  for 
us  to  set  out,  was  as  follows : 

*'lst.  I  give  and  bequeath  to  my  aged  and  feeble  sister, 
Sally  Ayers,  now  living  in  Flanders,  Morris  county,  and 
State  of  New  Jersey,  a  legacy  of  one  hundred  dollars  a  year, 
during  her  natural  life,  to  be  paid  to  her  annually  in  money, 
and  should  that  sum,  with  her  other  means,  be  insufficient  to 
render  her  comfortable,  I  leave  it  in  charge  with  my  execu- 
trix, or  her  or  my  executors,  to  grant  her  such  further  aid 
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and  sums  as  shall  be  necessary  for  that  purpose,  and  request 
that  [they]  will  pay  special  attention  to  this  matter. 

«*2d.  I  give  and  bequeath  to  my  well-beloved  niece  and 
nephew,  Catharine  Silliman  Hillyer  and  William  Silliman 
Hillyer,  one  thousand  dollars  each,  to  be  paid  them,  at  least, 
at  the  death  of  their  aunt  and  my  wife,  Mary  Ann  Ayers, 
and  as  much  sooner  as,  in  the  judgment  of  my  executrix  or 
executors,  as  the  comfort  of  my  widow  and  the  best  inter- 
ests of  the  said  Catharine  and  William  shall  demand,  after 
they  shall  be  of  age,  leaving  it  discretionary  with  their  said 
aunt,  Mary  Ann  Ayers,  to  make  such  further  provision  for 
them,  to  the  amount  of  five  thousand  dollars  each,  or  even 
more,  as  she  may  think  best,  and  their  good  conduct  merits. 

**3d.  I  give  and  bequeath  to  my  said  beloved  wife,  Maiy 
Ann  Ayers,  all  the  rest  and  residue  of  my  estate,  both  real 
and  personal,  after  the  payment  of  my  just  and  lawful  debts 
and  the  aforesaid  legacies  and  bequests,  to  have  and  to  hold 
the  same  to  her  own  use  and  benefit,  to  be  by  her  disposed 
of  by  will,  or  otherwise,  as  she  shall  see  fit.  And  I  hereby 
appoint  her  sole  executrix  of  this  my  last  will  and  testament, 
leaving  it  discretionary  with  her  to  call  in  such  aid  as  she 
may  need,  and  desiring  her  to  proceed  in  settling  the  estate 
and  transacting  the  business  thereof,  in  all  respects  as  I  my- 
self would  do,  taking  letters  testamentary  for  the  purpose 
only  of  lawful  authority  in  such  settlement,  and  not  being 
required  to  give  any  security  thereon,  nor  to  make  any  in- 
ventory or  sale  of  said  real  estate. 

•*In  order  to  avoid  all  dispute  and  controversy  among 
friends  or  relatives,  which  too  frequently  take  place,  I 
wish  it  distinctly  understood  that  the  provisions  of  this,  my 
will,  are  made  after  long  and  serious  reflection,  and  are  the 
result  of  my  best  judgment,  and  I  wish  all  its  provisions 
carried  into  full  and  complete  effect,  to  the  exclusion  of 
fri^ids  and  relatives  not  herein  named. 

<<And  it  is  also  my  wish  that  my  widow  shall,  at  her 
Vol,  72.-35 
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'death,  unless  some  great  change  shall  take  place  in  my  pres- 
ent, or  her  future,  circumstances,  give  the  greater  part  of 
her  property  to  benevolent  objects,  specially  remembering 
the  theological  seminary  recently  removed  to  this  place, 
the  General  Assemblies,  Boards  of  Education,  Foreign  and 
Domestic  Missions,  and  the  American  Bible  and  Tract  socie- 
ties ;  and  should  she,  my  present  wife  and  future  widow, 
Mary  Ann  Ayers,  die  without  a  will,  I  hereby  give  and 
devise  the  whole  of  my  property,  both  real  and  personal, 
with  the  exception  hereinafter  named,  to  the  trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United 
States,  generally  denominated  ''Old  School,"  to  be  by  them 
disposed  of  as  the  General  Assembly  shall  direct,  for  the 
benefit  of  the  several  objects  and  institutions  above  named, 
having  specially  a  fatherly  eye  to,  and  care  of,  the  theolog- 
ical seminary  above  named. 

''The  exception  above  named  is  this :  I  wish  five  thousand 
•  dollars  to  be  given  to  my  beloved  niece,  Catharine  Silliman 
Hillyer,  and  the  like  sum  of  five  thousand  dollars  to  her 
brother  and  my  nephew,  William  Silliman  Hillyer,  and  all 
the  remainder  of  the  property,  be  it  more  or  less,  to  the 
trustees  of  the  General  Assembly,  to  be  appropriated  by  the 
General  Assembly  as  above  directed." 

A  careful  reading  of  the  testamentary  provisions  set  forth 
as  above  makes  it  evident  that  they  were  not  formulated  by 
a  person  accustomed  to  the  preparation  of  legal  instruments, 
but  the  same  rules  must  be  applied  in  the  construction  of 
these  provisions  as  are  generally  applicable  to  the  construc- 
tion of  last  wills  and  testaments.  One  of  these  rules  is,  that 
in  construing  a  will  all  of  its  provisions  must  be  considei'ed 
together  so  far  as  practicable.  Another  is,  that  where  two 
of  its  provisions  are  inconsistent  with  each  other,  the  one  last 
made  must  prevail,  "the  subsequent  words  being  considered 
to  denote  a  subsequent  intention."     KeUy  v.  Stinson^  8 
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Blackf.  387;  Hvans  v.  Hudson,  6  Ind.  293;  Holdefer  v. 
TeifeU  51  Ind.  343. 

As  regards  an  additional  provision  of  five  thousand  dol- 
lars each,  in  favor  of  his  niece,  Catharine  S.  Hillyer,  and 
his  nephew,  William  S.  Hillyer,  which  the  testator,  Elias 
Ayers,  seems  to  have  had  in  his  mind  when  he  executed  his 
will,  we  construe  the  second  paragi*aph  of  that  instrument  to 
mean  that  his  widow  and  executrix  was  authorized  to  inake 
such  a  provision  for  them  at  any  time,  at  her  discretion, 
during  her  lifetime,  she,  during  that  period,  having  full  and 
complete  control  of  all  the  estate  of  the  said  Elias  Ayers, 
not  otherwise  specifically  disposed  of. 

The  last  clause  of  the  third  paragraph  we  constrae  as 
meaning  that  the  said  Catharine  and  William  were,  in  any 
event,  to  have  the  additional  sums  of  five  thousand  dollars 
each  out  of  the  estate  of  the  testator  at  the  death  of  his 
widow  and  executrix,  the  property  left  in  her  hands  being 
charged  with  the  ultimate  payment  of  those  sums.  The 
**wish"  expressed  in  this  last  clause  of  the  third  paragraph, 
ithat  the  additional  sums  named  should  be  given  to  his  said 
niece  and  nephew,  was,  in  our  estimation,  when  taken  in 
the  connection  in  which  it  was  used,  equivalent  to  a  direction 
that  those  sums  should  be  paid  in  accordance  with  the 
testator's  "wish"  thus  expressed.  1  Redfield  on  Wills,  174  ; 
Steele  v.  Levisat/j  11  Grat.  454 ;  Hunter'  v.  Stembndge,  12 
Ga.  192 ;  Lucas  v.  Lockhart,  10  Sm.  &  M.  466 ;  Reed's 
AdmW  V.  Heed,  30  Ind.  313. 

Construing  the  will  of  Elias  Ayers  as  we  have  done,  the 
conclusion  is  inevitable  that  the  court  below  erred  in  sustain- 
ing a  demuiTcr  to  the  complaint. 

There  is  a  remaining  question  which  counsel  have  not  dis- 
cussed, and  which  we  have  not  considered,  and  that  is,  Does 
the  complaint  contain  facts  sufficient  to  entitle  the  plaintiffs 
to  recover  on  a  chose  in  action  due  their  ancestor?  Church 
v.  The  Grand  Rapids,  etc.,  R.  R.  Co.,  70  Ind.  161. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded  for  further  proceedings  not  inconsistent  ivith  this 
opinion. 

On  Petition  for  a  Rehearing. 

NiBLACK,  C.  J. — In  answer  to  a  very  elabomte  and  ex* 
haustive  petition  for  a  rehearing,  presented  in  this  case,  we 
willii^gly  admit  that,  if  we  had  given  in  all  respects  a  merely 
literal  construction  to  the  will  of  Elias  Ayers,  we  might,  and 
probably  would,  have  reached  a  conclusion  different  from, 
the  one  announced  in  the  original  opinion ;  but,  taking  all 
the  dlauses  together,  we  received  the  impression  in  the  first 
instance,  that  they  meant,  and  still  construe  them  as  mean- 
ing, that  it  was  the  wish  of  the  testator  that  the  ancestor  of 
the  appellants  should,  in  any  event,  have  the  sum  of  five 
thousand  dollars  out  of  his  estate,  at  the  death  of  his  widow.. 

We  do  not  consider  the  question  as  to  whether  the  com* 
plaint  made  a  case  entitling  the  appellants  to  recover  what 
was  due  their  ancestor,  ^s  that  question  was  not  presented 
by  the  appellees  in  their  original  brief. 

The  appellees  have,  since  the  original  opinion  was  filed,, 
entered  a  motion  to  dismiss  their  appeal,  upon  the  ground 
that  no  bond  was  filed  by  the  appellants,  as  required  by  sec* 
tion  189  of  the  act  concerning  decedents'  estates,  2  R.  S. 
1876,  p.  557  ;  but  their  motion  comes  too  late,  and  for  that 
reason  can  not  be  entertained. 

The  petition  for  a  i;ehearing  and  the  motion  to  dismiss 
this  appeal  are  both  overruled. 

Woods,  J.,  dissents  as  to  the  overruling  of  the  petitioa 
for  a  rehearing. 
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The  State.v.  Smith. 

Embezzlement.— JSep«aZ  of  Statute,— StatuU  Construed,— Saving  Clause. 
-^Pending  Prosecutions,— The  proviso  to  section  3  of  tlie  act  of  March 
21st,  1879,  upon  the  subject  of  embezzlement,  Acts  1879,  p.  126,  saved 
the  right  to  prosecute  for  offences  committed  under  the  previous 
statute  upon  the  subject  of  embezzlement,  and  the  right  to  continue 
I>ending  prosecutions  thereunder. 

From  the  Hendricks  Circuit  Court. 

2).  P.  Baldwin  J  Attorney  General,  R.  B.  -BteA?e,,  Prose- 
cuting Attorney,  E.  O.  Hogate  and  W.  W.  Thornton^  for 
the  State. 

C  Foley y  for  appellee. 

NiBLACK,  C.  J. — ^This  was  a  prosecution  against  Andrew 
J.  Smith  for  embezzlement.  The  indictment  was  in  five 
counts,  each  charging  in  a  different  way,  that  the  defendant 
had,  on  the  30th  day  of  October,  1878,  while  in  the  employ- 
ment of  one  Bradley  Bartholomew  embezzled  the  sum  of 
€eventy-two  dollara  and  twenty-seven  cents,  the  property  of 
the  said  Bartholomew. 

The  indictment  was  returned  on  the  11th  day  of  October, 
1879. 

At  the  January  term,  1880,  of  the  court  below,  the  defend- 
ant moved  the  court  to  quash  the  indictment  upon  the 
ground  that  the  alleged  offence  was  committed  while  the  act 
of  December  21st,  1865,  defining  and  punishing  embezzle- 
ment was  in  force,  and  that  the  right  to  afterward  indict  and 
punish  persons  guilty  of  offences  under  that  act  was  not 
^aved  by  the  act  of  March  21st,  1879,  which  was  substituted 
for  that  of  1865.  2  R.  S.  1876,  p.  449;  Acts  1879,  126. 
The  motion  to  quash  the  indictment  was  sustained,  and  the 
defendant  discharged. 

The  State  has  appealed,  and  assigned  error  upon  the 
decision  of  the  court  quashing  the  indictment. 

The  3d  section  of  the  act  of  1879,  amendatory  of  the 
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appellant's  motion  for  a  new  trial.  Appellant  asks  us  to 
examine  a  ruling  made  by  the  circuit  court,  excluding  evi- 
dence offered  by  him,  but  this  wc  can  pot  do,  because  the 
motion  for  a  new  trial  does  not  even  refer  to  the  ruling 
excluding  the  evidence.  Under  the  often  repeated  decisions 
of  this  court,  we  can  not  examine  a  ruling  excluding  evidence 
unless  the  ruling  is  assigned  as  a  ground  for  a  new  trial. 
Bibbler  v.  Walkevy  69  Ind.  362. 

The  claim  of  the  county  was  for  taxes,  and  appellant 
insisted,  by  his  complaint  and  evidence,  that  the  county 
owed  him  a  large  sum  in  excess  of  the  taxes,  and  that  he 
had,  therefore,  a  right  to  enjoin  their  collection.  Even  if 
the  evidence  fully  supported  the  appellant's  theory,  that  his 
claim  exceeded  the  taxes  due  the  county,  it  could  not  be  set 
off  against  the  taxes.  It  is  settled  law  that  a  set-off  can  not 
prevail  against  taxes  levied  for  general  or  local  governmental 
puiposes.  Cooley  Taxation,  13.  The  county  commission- 
ers could  have  no  power  to  declare,  even  by  express  con- 
tract, a  man's  taxes  paid  before  they  were  assessed,  and 
certainly  merely  ministerial  officers,  such  as  the  ti-easurer 
and  auditor,  would  have  no  such  authority.  But,  however 
this  may  be,  we  think  the  evidence  entirely  fails  to  show  an 
express  agreement  stipulating  for  the  payment  of  appellant's 
taxes  by  the  claim  held  by  him  against  the  county. 

The  appellant  has  earnestly  asked  us  to  examine  the  evi- 
dence, but  this  we  will  not  be  wan*anted  in  doing,  for  his 
motion  for  a  new  trial  does  not  assail  the  finding  upon  the 
ground  that  it  was  not  sustained  by  the  evidence.  Two  rea- 
sons only  are  assigned,  and  they  are  stated  in  the  following 
language:  *'lst.  Because  the  finding  of  the  court  is  con- 
trary to  the  law.  2d.  Because,  on  the  law  and  the  evidence, 
the  finding  and  judgment  of  the  court  should  be  in  favor  of 
the  plaintiff."  The  first  reason  is  the  only  one  recognized 
by  our  code,  and  it  does  not  present  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding.     The  only 
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question  which  this  assignment  presents  is,  whether  the  de- 
cision is  in  accordance  with  the  general  rules  of  law.  If 
there  be  evidence  bringing  the  case  within  the  general  rules 
of  law,  then,  under  the  reason  assigned,  the  motion  must  be 
overruled,  for  no  other  question  is  made  by  such  assignment 
of  cause  than  that  the  finding  conflicts  with  the  general  prin- 
ciples of  law.  Anderson  v.  Donnelly  66  Ind.  150,  160. 
Judgment  affirmed. 
Petition  for  a  rehearing  oyerroled. 


1^0.7404. 
Gerber  v.  Sharp. 


SUBROOATION.— /S?ur««y'«  BighU  an  Payment  of  Judgment.— Principal  and 
Surety, -Sureties,  or  those  who  stand  in  the  situation  of  sureties  for 
those  for  whom  they  pay  a  debt,  are  entitled  to  be  subrogated  to  all 
the  rights  of  the  creditor  as  to  any  fund,  lien  or  equity  which  he  may 
have  against  any  other  person  or  property  on  account  of  such  debt; 
and  this  right  depends  not  upon  contract,  but  upon  principles  of  Jus- 
tice and  equity. 

Same.— Payment  by  Surety,— Payment  by  one  who  stands  in  the  relation 
of  a  surety,  although  it  may  extinguish  the  remedy,  or  discharge  the 
security,  as  i^espects  the  creditor,  has  not  that  effect  as  between  the  prin- 
cipal debtor  and  the  surety. 

Same.— Mortgage. — Forectostire.—Promissory  Note. — A.  became  surety  for 
B.  on  a  note  to  C.  for  part  of  the  purchase-money  of  real  estate,  B.  at  the 
same  time  executing  a  note  for  the  residue  and  a  mortgage  on  such  real 
estate  to  C.  to  secure  the  payment  of  both  notes.  Afterward,  the  former 
note  being  flrat  due,  C.  recovered  a  judgment  thereon  against  B.  as 
principal  and  A.  as  surety.  B.  at  that  time  being  insolvent,  A.  paid 
the  judgment  in  full,  and  brought  suit  to  foreclose  the  mortgage  for  the 
amount  paid  by  him  on  said  judgment. 

Held^  that  such  suit  could  be  maintained. 

Eeld^  also,  that  A.  was  entitled  to  be  subrogated  to  all  the  rights  of  C.  in 
«uch  mortgage. 
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MOBTOAOE.— IVJoriry  of  Notes  Secured  7%«re&y.— A  mort|pige«  securing 
several  notes  maturing  at  different  dates,  will  be  regarded  as  so  manj 
successive  mortgages,  having  priority  in  the  order  of  the  maturity  of 
said  notes. 

From  the  Hamilton  Circuit  Court. 
T.  J.  Kane  and  T.  P.  Davia^  for  Appellant. 
D.  MosSf  B.  R.  Stephenson  and  W.  S.  Chastainj  for  ap- 
pellee. 

HowK,  J. — ^The  only  question  presented  for  the  decision 
of  this  court,  by  the  record  of  this  cause  and  the  error  as- 
signed thereon,  is  this :  Does  the  appellant's  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  appellee,  Julius  C.  Sharp? 

The  suit  was  brought  by  the  appellant  against  the  appel- 
lee, Sharp,  and  Jacob  Rudy,  Susan  Rudy,  Ezra  H.  Rudy  and 
John  W.  Taylor,  as  defendants.  The  appellee  separately 
demurred  to  the  complaint  for  the  alleged  insufficiency  of 
facts  therein  to  constitute  a  cause  of  action  against  him» 
which  demurrer  was  sustained  by  the  court,  and  to  this  rul- 
ing the  appellant  excepted.  Thereupon  the  court  rendered 
judgment  that,  as  to  the  appellee,  the  appellant  should  take 
nothing  by  his  suit,  and  against  the  latter  for  the  appellee's 
costs.  It  is  from  this  separate  judgment  that  this  appeal 
is  prosecuted.  What  became  of  the  suit  as  against  the 
other  defendants,  the  record  before  this  court  does  not  dis- 
close. 

In  his  complaint  the  appellant  alleged,  in  substance,  that, 
on  the  3d  day  of  November,  1876,  the  appellee.  Sharp,  sold 
and  conveyed  to  the  defendant  Jacob  Rudy  the  real  estate 
in  Hamilton  county,  Indiana,  particularly  described  in  said 
complaint ;  that,  on  the  day  last  named,  for  a  part  of  the 
purchase-money  of  said  real  estate,  to  wit,  three  hundred 
dollars,  the  said  Jacob  Rudy  gave  his  note,  with  the  appel- 
lant and  said  Ezra  H.  Rudy  as  his  sureties  therein,  due  in 
fifty-eight  days  after  the  date  thei'eof :  that,  on  the  same 
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day,  the  said  Jacob  Rudy  and  Susan  Rudy,  for  the  residue 
of  the  unpaid  purchase-money  of  said  real  estate,  to  wit,  five 
hundred  dollars,  gave  their  note,  due  January  1st,  1878, 
both  of  which  notes  wei'e  payable  to  the  appellee,  Julius  C. 
Sharp ;  that,  on  the  same  day,  the  said  Jacob  Rudy  and 
Susan  Rudy  mortgaged  the  said  real  estate  to  the  appellee 
to  secure  the  payment  of  both  said  notes,  which  mortgage 
was  duly  recorded  in  the  recorder's  office  of  said  Hamilton 
county;  that,  in  a  certain  action  in  the  Hamilton  Circuit 
Court,  at  its  April  term,  1877,  wherein  the  defendant  John 
W.  Taylor  and  said  Julius  C.  Sharp  were  plaintiffs,  and  the 
said  Jacob  Rudy,  Ezra  H.  Rudy  and  the  appellant,  David 
Gerber,  were  defendants,  brought  on  the  note  first  above 
described,  such  proceedings  were  had  as  that,  on  the  18th 
day  of  May,  1877,  the  court  rendered  judgment  on  said 
note  in  favor  of  said  Taylor  and  Sharp,  against  said  Jacob 
Rudy  -as  principal,  and  said  David  Gerber  and  Ezra  H- 
Rudy  as  sureties,  for  the  sum  of  $310.85,  the  principal  and 
interest  then  due  on  said  note,  and  for  the  further  sum  of 
$16.45,  the  costs  of  suit ;  that,  at  the  date  of  said  judgment^ 
the  said  Jacob  Rudy  and  Ezra  H.  Rudy  were,  and  since  have 
been,  insolvent,  and  own  no  property  subject  to  execution ; 
that,  on  the  27th  day  of  October,  1877,  the  apijellant,  as 
such  surety,  was  compelled  to,  and  did,  i>ay  the  sum  of 
$340.11,  in  full  satisfaction  of  said  judgment,  so  rendered  on 
said  note  first  described  and  secured  by  said  mortgage ; 
that  the  appellee,  Sharj^,  was  made  a  defendant  to  this  suit 
to  answer  as  to  any  interest  he  might  claim  in  said  real  es- 
tate, by  virtue  of  said  mortgage  or  otherwise,  as  against  the 
appellant;  that  the  said  John  W.  Taylor  was  made  a  de- 
fendant in  this  action  to  answer  as  to  any  interest  he  might 
claim  in  said  real  estate,  by  virtue  of  any  assignment  of 
said  notes  or  mortgage  to  him  ;  and  that  said  Ezra  H.  Rudy 
was  made  a  defendant  to  answer  as  to  any  interest  he  might 
claim  in  the  action.     Wherefore  the  appellant  said,  that,  by 
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virtue  of  the  payment  by  him,  as  surety,  of  said  judgment 
so  rendered  on  said  note,  secured  by  said  moitgage,  he  had 
become,  and  then  was,  subrogated  to  the  rights  of  said 
mortgagee  and  his  assignee  in  said  mortgage  and  the  debt 
secured  thereby,  and  was  entitled  to  have  the*  same  fore- 
closed by  the  court  for  his  benefit,  and  therefore  he  de- 
manded judgment  against  said  defendants  Jacob  Rudy  and 
Era  H.  Rudy  for  five  hundred  dollars,  and  the  foreclosui'e 
of  said  mortgage  against  all  the  defendants,  and  the  sale  6t 
said  property,  or  of  so  much  thereof  as  might  be  sufficient  to 
pay  and  discharge  the  appellant's  claim,  and  for  all  other 
proper  relief. 

We  regret  that  the  appellee  and  his  counsel  have  failed  to 
furnish  this  court  with  any  brief  of  this  cause,  or  to  inform 
us  of  the  grounds  of  the  decision  of  the  circuit  court,  of 
which  the  appellant  complains,  or  to  sustain  that  decision,  if 
it  can  be  done,  by  argument  and  authority.  It  is  -hardly 
fair,  either  to  the  circuit  court  or  to  this  court,  for  the 
appellee  and  his  counsel  to  submit  the  judgment  and  rulings 
of  the  trial  court  to  our  decision  without  any  information  as 
to  the  gi'ounds  thereof,  or  any  argument  or  citation  of 
authorities  in  their  support. 

We  are  of  the  opinion  that  the  court  eiTed  in  sustaining 
the  appellee's  demurrer  to  the  appellant's  complaint  in  this 
<5ause.  The  appellant  had  become,  by  reason  of  his  pay- 
ment of  the  judgment  rendered  on  the  note  fii-st  described 
in  the  complaint,  as  the  surety  of  said  Jacob  Rudy  thereon, 
<;learly  entitled  to  be  subrogated  to  all  the  rights  of  the 
appellee,  as  the  payee  of  the  note,  in  the  moi-tgage  executed 
to  him  to  secure  the  payment  of  such  note.  In  Eddy  v. 
Traver^  6  Paige,  521,  it  was  said:  **It  is  an  established 
principle  of  equity  that  sureties,  or  those  who  stand  in  the 
situation  of  sureties  for  those  who  pay  a  debt  for  them, 
ai'e  entitled  to  stand  in  the  place  of  the  creditor,  or  to  be 
subrogated  to  all  his  rights  as  to  any  fund,  lien  or  equity 
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which  he  may  have  against  any  other  person  or  property  oa 
account  of  the  debt."  In  Jones  v.  Tincher,  15  Ind.  308,. 
this  court  said :  **It  may,  however,  be  noted  that  the  surety,, 
having  been  compelled  to  pay  the  judgment,  may  be  sub- 
rogated to  the  plaintiffs'  rights  under  the  mortgage."  In 
1  White  &  Tudor' s  Leading  Cases  in  Equity,  4th  Am.  ed., 
pp.  136,  137,  the  equitable  doctrine  of  subrogation  is  thu* 
stated : 

* 'Moreover,  as  soon  as  the  surety  has  paid  the  debt,  au 
equity  arises  in  his  favor  to  have  all  the  securities,  original 
and  collateral,  which  the  creditor  holds  against  the  person 
or  property  of  the  prmcipal  debtor,  transferred  to  him,  and 
to  avail  himself  of  them  as  fully  as  the  creditor  could  have- 
done:  for  the  pui^pose  of  obtaining  indemnity  from  the- 
principal,  he  is  considered  as  at  once  subrogated  to  all  the 
rights,  remedies  and  securities  of  the  creditor ;  as  substi- 
tuted in  the  place  of  the  creditor,  and  entitled  to  enforce  all 
his  liens,  priorities  and  means  of  payment,  as  against  the  prin- 
cipal, and  to  have  the  benefit  even  of  securities  that  were  given 
without  his  knowledge.  ♦  *  ♦  «This  right  of  the  surety,* 
says  Chancellor  Kent,  in  Hayes  v.  Wa7'dy  4  Johns.  Ch.  123, 
130,  'stands  not  upon  contract,  but  upon  the  same  principle 
of  natural  justice,  upon  which  one  surety  is  entitled  to  con-^ 
tribution  from  another:'  and  the  same  thing  is  said  in  1 
Comst.  599,  600.  Payment  by  one  who  stands  in  the  rela- 
tion of  a  surety,  although  it  may  extinguish  the  remedy,  or 
discharge  the  security,  as  respects  the  creditor,  has  not  that 
effect  as  between  the  principal  debtor  and  the  surety.  As 
between  them,  it  is  in  the  nature  of  a  purchase  by  the  surety 
from  the  debtor ;  it  operates  [as]  an  assignment  in  equity  of 
the  debt  and  of  all  legal  proceedings  upon  it,  and  gives  a 
right  in  equity  to  call  for  an  assignment  of  all  securities ; 
and,  in  favor  of  the  surety,  the  debt  and  all  its  obligations 
and  incidents,  are  considered  as  still  subsisting."  And  see^ 
the  authorities  there  cited. 
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This  equitable  right  of  subrogation,  thus  enunciated,  has 
been  accepted  and  approved  by  ahnost  all  the  courts  of  last 
resort  in  this  country,  both  state  and  federal,  and  it  has 
been  uniformly  recognized  and  acted  upon,  by  this  court, 
whenever  the  question  has  been  presented  for  decision. 
Spray  v.  Modniauy  43  Ind.  225  ;  Muir  v.  Berkshire^  52  Ind. 
149  ;  Jo88elyn  v.  Edwards^  57  Ind.  212 ;  dnd  Manford  v. 
Firth,  68  Ind.  83. 

One  other  point  is  discussed  by  the  appellant's  counsel, 
and  that  is  in  regard  to  the  right  of  priority  of  the  two 
notes  described  in  the  complaint,  as  between  themselves.  It 
will  be  observed  from  our  summary  of  the  complaint,  that 
the  two  notes  were  of  even  date,  but  that  the  note  on  which 
the  appellant  was  surety  was  payable  fifty-eight  days  after 
date,  while  the  other  note  did  not  become  due  for  mora  than 
a  year  after  its  date.  The  rule  in  such  a  case  was  thus  de- 
€lai*ed  by  this  court,  in  Tlie  State  Bank  v.  Tweedy,  8  Blackf . 
447  :  <<The  different  instalments  in  a  moi-tgage,  when  se- 
cui-ed  by  corresponding  notes,  may  be  regarded  as  so  many 
successive  moi'tgages,  each  having  priority  according  to  its 
time  of  becoming  payable . ' '  This  rule  has  since  been  approved 
and  acted  upon  by  this  court  whenever  such  a  case  has  been  pre- 
sented. Minor  v.  Hill,  58  Ind.  176  ;  Tlie  Peoples  Savings 
Bank  v.  Finney,  63  Ind.  460*;  Doss  v.  Ditmars,  70  Ind.  451. 

Upon  the  whole  case,  we  think  that  the  appellant's  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  action 
against  the  appellee. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  demur- 
rer to  the  complaint,  and  for  fuilher  proceedings  not  incon- 
-sistent  ^vith  this  opinion. 

Petition  for  a  rehearing  overruled. 
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Judgment.— JKcricw  oj.—Bill  of  ^xcepto'oiw.— Where,  in  attachment  pro-  JfJ  JJt 
cee(Ungs»  a  third  peraon,  upon  his  verified  petition  or  affidavit  that  he 
is  the  owner  of  the  attached  property,  is  made  a  party  defendant,  the 
order  of  the  court  in  admitting  sucli  party,  if  erroneous,  is  not  "an 
eiTor  of  law  appearing  in  the  proceedings  and  judgment,'*  unless  the 
verilled  petition  or  affidavit,  and  tiie  niling  of  the  court  thereon,  ai-e 
made  a  part  of  the  recoi-d  by  bill  of  exceptions,  or  order  of  coiut,  and 
the  judgment  is  not  subject  to  bill  for  review. 

Same. — ^A  bill  of  review  for  eiTor  of  law  appearing  in  the  proceedings 
and  judgment  can  not  be  sustained  unless  the  errors  ai*e  sucli  that  the 
Supreme  Court  could  revei-se  the  judgment  on  appeal. 

From  the  Grant  Circuit  Court. 

J.  JD.  Osboi'ti  and  B.  G.  Heri\  for  appellant. 

G,  T.  B,  Cain*9  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant  against  the 
appellees  to  obtain  the  i^view  of  a  certain  judgment,  previ- 
ously rendered  by  the  Grant  Circuit  Court,  for  certain 
alleged  errors  of  law  appearing  in  the  proceedings  and  judg- 
ment. A  complete  record  of  the  proceedings  and  judgment 
sought  to  be  reviewed  was  filed  with,  and  made  a  part  of, 
the  complaint  for  review.  To  the  appellant's  complaint  for 
review  the  appellees  demuiTed  for  the  alleged  insufficiency 
of  the  facts  therein  to  constitute  a  cause  of  action,  which 
demurrer  was  sustained  by  the  court,  and  to  this  decision 
the  appellant  excepted.  Failing  to  amend  or  plead  further, 
judgment  was  rendered  against  the  appellant  for  the  ap- 
pellees' costs. 

The  only  error  assigned  by  the  appellant  in  this  court  is 
the  decision  of  the  circuit  court  in  sustaining  the  appellees' 
demuiTer  to  his  complaint. 

From  the  record  of  the  proceedings  and  judgment  in  the 
original  case,  filed  with  the  complaint  for  review,  it  appears 
that  on  the  22d  day  of  SeiDtember,  1876,  Jason  Wilson  and 
Adam  Wolf  commenced  a  suit  against  certain  persons  doing 
busmess  under  the  firm  name  of  Crossette,  Graves  &  Co., 
and   Daniel   Mitchell,  in  the   court  below,  to  recover  the 
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amount  claimed  to.  be  due  on  certain  promissoiy  notes ;  that 
on  the  same  day  the  said  Wilson  and  Wolf,  on  a  proper 
affidavit  and  undeilaking  then  filed  in  their  said  suit,  i)ro- 
cured  the  issue  of  an  order  of  attachment  against  the  prop- 
erty of  the  defendants  therein ;  that  afterward,  on  the  1st 
day  of  Februaiy,  1877,  the  appellant,  Charles  Rice,  filed 
his  complaint,  affidavit  and  undertaking,  under  and  in  the 
said  suit  of  said  Wilson  and  A>\)lf  against  the  said  Crossette, 
■  Graves  &  Co.,  and  asserted  his  claim  to  a^^^o  rata  share  of 
the  proceeds  of  the  attached  property ;  that,  at  the  Septem- 
ber term,  1877,  of  the  court  below,  the  aj^pellees,  John  N* 
Tunier,  David  B.  Sweetser  and  Heniy  Thomas,  on  their 
verified  petition  to  the  effect  that  they  were  the  owners  of 
the  attached  property,  and  praying  that  they  might  be  made 
parties  defendants  to  the  appellant's  suit,  to  defend  and 
protect  their  title  to  said  property,  were  made  such  defend- 
ants to  said  si^t  by  the  order  of  said  court,  to  which  ruling* 
and  order  of  the  court  in  making  said  Turner,  Sweetser  and 
Thomas  defendants  to  his  suit,  the  appellant,  Charles  Rice,, 
objected  and  excepted  ;  and  that  afterward,  at  the  same  term 
of  said  court,  on  the  written  motion  of  said  Turner,  Sweet- 
ser and  Thomas,  the  said  order  of  attachment  and  the  levy 
thereof  were  quashed  by  the  court,  and  the  attached  prop- 
erty was  released  therefrom,  and  ordered  to  be  returned  and 
.fully  dischai^ed  from  said  attachment  proceedings ;  to  which 
ruling  and  order  of  the  court  the  appellant,  Charles  Rice,  at 
the  time  objected  and  excepted. 

After  stating  the  proceedings  and  judgment  in  the  original 
case,  substantially  as  we  have  stated  them,  the  appellant's 
counsel,  in  their  brief  of  this  case,  say : 

•<Was  the  complaint  for  review  sufficient?  It  allied,, 
and  the  record  shows,  error  of  law.  It  was  error  for  the 
court  to  allow  the  said  Turner,  Sweetser  and  Thomas  to  be 
made  parties  defendants ;  Risher  v.  GUlpiriy  29  Ind,  53 ; 
'and  all  subsequent  proceedings  based  thereon,  including 
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the  judgment  in  their  favor  against  the  appellants,  were  er- 
roneous.' " 

This  is  the  entire  argument  of  the  appellant's  leanicd 
counsel  in  this  case  in  this  court.  If  the  supposed  er- 
ror of  law,  of  which  the  appellant  and  his  counsel  com- 
plain, had  been  properly  saved  in  the  record,  so  that  it  could 
be  coiTectly  said  to  be  an  '*eiTor  of  law  appearing  in  the 
proceedings  and  judgment,"  then  it  would  seem  to  us  that 
the  case  cited  of  Risher  v.  Gilpin^  supra^  was  directly  in 
point,  and,  if  approved,  it  would  fully  sustain  the  position 
and  ai'gument  of  the  appellant's  counsel.  In  that  case  it 
was  decided  that,  where  property  taken  in  attachment  is 
claimed  by  a  person  other  than  the  defendant,  such  other 
pertson  must  prosecute  his  claim  in  a  separate  action,  and 
can  not  be  admitted  as  a  defendant  in  the  attachment  pro- 
ceeding, to  set  up  his  claim  to  the  property. 

In  the  case  at  bar,  however,  the  point  is  made  by  the  ap- 
pellees' counsel,  and  we  think  it  is  well  made,  that  the  al- 
leged eiTor  of  the  court,  in  admitting  Tunier,  Sweetser  and 
Thomas  as  defendants  in  the  original  action,  was  not  prop- 
erly saved  in  the  record,  and  that,  therefore,  it  is  not  an 
•<  error  of  law  appearing  in  the  proceedings  and  judgment" 
sought  to  be  reviewed.  The  motion  or  application  of 
Turner,  Sweetser  and  Thomas,  to  be  made  parties  defend- 
ants in  the  original  action,  was  founded  upon  and  supported 
by  their  verified  petition  or  affidavit,  and,  under  numerous 
decisions  of  this  court,  it  would  seem  to  be  clear  that  this 
verified  petition  or  affidavit,  and  the  ruling  of  the  court 
thereon,  could  only  have  been  made  component  pai-ts  of  the 
record  of  the  original  cause,  either  by  a  bill  of  excei>tions  or 
by  an  order  of  the  court.  This  point  has  been  so  often  de- 
cided by  this  court  that  it  hardly  seems  necessary  to  cite 
authorities  in  its  support.  Martin  v.  Harrison^  50  Ind.  270  ; 
Fryberger  v.  PerkinSy  66  Ind.  19  ;  Williams  v.  Potter ^  ante^ 
p.  354.  The  supposed  error,  of  which  the  appellant  com- 
VoL.  72.-36 
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plains,  is  not  an  ** error  of  law  appearing  in  the  proceedings 
and  judgment,"  and,  therefore,  it  was  not  such  an  error  of 
law  as  would  authorize  and  justify  the  review  and  reversal 
of  the  judgment  in  the  original  action,  either  on  an  appeal 
to  this  court  or  on  a  complaint  for  review.  In  Richardson 
V.  Howky  45  Ind.  451,  Osborn,  J.,  speaking  for  the  court,, 
said :  *'A  bill  of  review  can  not  be  used  as  a  means  of  cre- 
ating an  exception  in  the  first  instance.  The  eri'or  must  be 
an  available  one,  otherwise  there  is  nothing  to  review.  We 
think  it  may  be  stated  that  a  bill  of  review  for .  en-or  ap- 
pearing in  the  proceedings  and  judgment  can  not  be  sus- 
tained unless  the  errors  are  such  that  this  court  would  re- 
verse the  judgment  on  appeal.''     Buskirk's  Prac,  p.  271. 

We  are  of  the  opinion,  therefore,  that  the  couil  commit- 
ted no  error  in  sustaining  the  appellees'  demuirer  to  appel- 
lant's complaint  for  review. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  7326. 
\_        The  Monticello  Hydraulic  Co.  et  al.  r.  Loughry  et  al. 

^^  ^''  Judgment  Lien. — Existing  EqtUties.-rlnjuwtion, — The  general  lien  of  a 
judgment  creditor  upon  the  lands  of  his  debtor  is  subject  to  all  equities 
Avhich  existed  against  such  lands  in  favor  of  third  pei*sons  at  the  time 
of  the  recoveiy  of  the  judgment;  and  courts  will,  by  injunction,  pro- 
tect the  prior  equitable  interests  of  such  persons  against  an  attempted 
enforcement  of  the  judgment  creditor's  lien  by  execution  and  sale. 

Equitable  Lien.— itfay  be  Created  by  Agreement, — An  equitable  lien  for 
the  piu-pose  of  securing  the  payment  of  money,  may  be  created  in  fa- 
vor of  one  pei-son  upon  the  land  of  another  by  express  agi^ment,  which 
may  be  enforced  in  equity,  although  not  in  form  a  legal  mortgage. 
Such  an  agreement  raises  a  trust  which  binds  the  estate  to  which  It 
relates,  and  all  who  take  title  thereto  with  notice  of  such  trust  can  be 
compelled  in  equity  to  fulfil  It. 

Water  Works  Co,— Assigmnent  of  Water  Bents  to  pay  for  Repairs  to 
Dam,  etc. — Judgnvent, — Injunction,— Pleading.— Where  a  water  works 
company,  in  consideration  of  the  repair  of  its  dam,  etc.,  assigned  its 
water  rents  to  a  lessee,  and  after  the  commencement  of  such  repaii-s  a 


NOVEMBER  TERM,  1880.  563 

The  Monticello  Hydraulic  Co.  et  al,  v.  Loughry  et  al, 

creditor  of  the  company  recovered  a  judgment,  as  to  the  sufflciency 
of  a  complaint  by  said  lessee  to  enjoin  the  sale  on  such  judgment  of 
the  company *8  land  and  water  power,  see  opinion. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  W.  SeUerSy  for  appellants. 

R,  Gregm'y^  J.  H.  Matlock^ OweiiSy  R.  C.  Gregory 

and  W.  B.  €h*egory^  for  appellees. 

Woods,  J. — The  only  question  brought  to  our  attention  is 
whether  the  complaint  is  good  on  a  demun*er  for  want  of 
facts.     The  following  are  the  material  averments : 

The  Monticellb  Hydraulic  Company  was  organized  under 
an  act  which  provided  for  its  incorporation  under  that  name, 
approved  February  12th,  1848,  and  was  empowered  to  con- 
struct a  dam  across  the  Tippecanoe  river  above  and  within 
one  and  one-half  miles  of  Monticello,  and  to  purchase  and 
hold  real  estate,  etc. ;  that  said  company  did  accordingly  be- 
come, and  is  now,  the  owner  in  fee,  and  in  the  rightful  pos- 
session, of  the  following  described  real  estate  adjoining  said 
river :  Here  a  particular  description  of  lands  on  either  side 
of  the  river  is  given,  and  then  follow  allegations  showing 
the  execution  by  the  company  of  leases  of  parcels  of  land  to 
certain  lessees  named,  including  the  appellees  ;  and,  in  con- 
nection with  each  lease  of  land,  the  lease  of  a  certain  stated 
number  of  cubic  feet  of  water  to  be  drawn  per  minute  by 
the  respective  lessees  from  the  races  of  said  company,  for 
hydraulic  purposes,  in  consideration  of  which  leases  the  re- 
spective lessees  each  agreed  and  undertook  to  pay  said  com- 
pany a  stipulated  annual  rent,  payable  quarterly.  These 
leases  were  foi*  the  period  of  ten  years  from  date,  and  exe- 
cuted in  1874-5-6  ;  that  made  to  the  appellees  bearing  date 
May  5th,  1875  ;  and  all  were  duly  acknowledged  and  recorded. 
The  company  expressly  undertook  in  their  lease  to  appellees 
to  keep  their  dam  in  repair.  That  on  the  23d  day  of  March, 
1875,  a  large  part  of  said  company's  dam  was  washed  away, 
thereby  rendering  the  mills  and  other  property  of  said  lessees 
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of  little  value  ;  that  at  the  time  of  said  accident  the  i)hiiiitififs 
owned  the  Montieello  flouring  mills,  worth  fifteen  thousand 
dollars,  but  which  were  rendered  by  said  accident  of  little  or 
no  value  ;  that  said  company,  having  no  means  other  thaa 
said  water  rents  with  which  to  rebuild  said  dam,  entered  into 
a*^vritten  contract  with  the  plaintiffs,  in  pursuance  of  an 
order  therefor  duly  made  and  entered  on  the  books  of  said 
corporation,  authorizing  the  president  of  the  company  to 
make  the  same,  whereby  it  was  agreed  between  the  plain- 
tiffs and  said  company  that  the  appellees  should  repair  said 
dam  at  their  own  expense  and  render  an  lifccount  thereof  to 
the  company,  and  should  have  the  right  to  collect  all  rents 
due,  and  to  become  due,  from  said  lessees,  and  to  retain 
their  own  rents,  to  become  due  under  their  lease,  until  such 
time  as  their  receipts  from  the  aforesaid  sources  should  equal 
the  sum  of  their  said  expenditures  and  interest  thereon  at 
ten  per  cent,  per  annum,  and  that  to  that  end  said  leases 
should  be  assigned  to  the  appellees  by  said  company ;  that, 
accordingly,  said  company  did  execute  to  the  appellees,  on 
said  5th  day  of  May,  1875,  a  written  assignment  of  <*all  the 
rights  of  said  company  to  collect  the  water  I'ents  accruing  to 
said  company  under  and  by  virtue  of  certain  leases  of  water 
rents  and  grounds,  executed  by  the  said  company,"  etc., 
(describing  the  leases),  for  the  term  of  six  years ;  that,  by 
virtue  of  said  assignment  and  said  contract,  the  appellees, 
were  vested  with  the  right  to  receive  and  retain  said  water 
rents ;  and,  relying  on  their  said  contract  and  assignment, 
they  did  commence  the  rebuilding  of  said  dam,  and  the 
expenditure  of  their  own  money  therein,  long  before  the  ren- 
dition of  the  judgment  hereinafter  set  forth,  and  during  the 
summer  and  fall  of  1875  did  conjplete  the  repair  of  said 
dam,  expending  thereon  the  sum  of  $6,314.75  of  their  own 
money,  and  on  the  13th  of  May,  1876,  presented  a  detailed 
account  thereof  to  said  company,  which  the  company  duly 
approved  by  an  order  of  record,  and  allowed  interest  thereoni 
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from  July  1st,  1875,  making  the  total  sum  due  the  appellees 
$6,653.23 ;  that  on  the  29th  day  of  May,  1875,  after  the 
plaintiffs  had  commenced  repairing  the  dam,  under  said  con- 
tract, James  C.  Reynolds,  in  the  White  Circuit  Court, 
recovered  against  said  Hydraulic  Company  a  judgment  for 
$3,319.24  and  costs  of  suit,  which  judgment  said  Reynolds, 
on  the  6th  day  of  August,  1876,  duly  assigned  to  the  defend- 
ant Clark,  whQ  has  issued,  or  is  about  to  issue,  execution 
thereon,  and  threatens  to  have  the  same  levied  on  said  real 
estate  and  water  power  of  said  company,  and  gives  out  and 
pretends  that  sard  judgment  has  priority  over  the  said  claim 
of  the  plaintiffs,  under  their  said  contract  and  assignment, 
«nd,  unless  restrained  by  an  order  of  this  court,  will  sell 
-said  real  estate  and  water  power  on  execution,  disregarding 
the  equitable  lien  of  the  plaintiffs,  and  will  harass  and 
Annoy  the  plaintiffs  and  said  tenants  by  litigation  growing 
out  of  said  pretended  priority ;  tliat  plaintiffs  will  thereby 
have  a  cloud  over  their  said  right  to  an  equitable  lien  on 
said  water  rents  and  leases,  and  will  be  gi'eatly  hindered  in 
the  collection  of  the  rents  due  and  to  become  due  from 
«aid  leases. 

Wherefore  the  plaintiffs  pray  that  said  Clark  be  enjoined 
fi'om  claiming  any  rights  in  or  to  said  rents  upon  said 
leases,  until  the  said  claim  of  the  plaintiffs  is  fully  paid, 
and  that  the  defendant's  said  lessees  be  enjoined  to  pay 
«aid  rents  to  the  plaintiffs  for  six  years,  or  until  their  claim 
is  satisfied. 

Issues  of  fact,  trial  and  judgment  for  plaintiffs  as  i^rayed. 

This  complaint  is  good,  at  least  as  against  any  objection 
pointed  out,  if  it  shows  in  favor  of  the  appellees  any  lien 
upon  or  interest  in  the  real  estate  levied  upon,  such  as  war- 
ranted or  required  the  intei^position  of  the  court  for  the  en- 
forcement or  protection  thereof  against  the  threatened  sale 
on  execution. 

It  is  well  settled  that  '*the  general  lien  of  a  judgment 
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creditor,  upon  the  lands  of  his  debtor,  is  subject  to  all  equities 
Avhich  existed  against  such  lands,  in  favor  of  third  persons^ 
at  the  time  of  the  recovery  of  the  judgment.  And  the  court  of 
chancery  a\i11  so  control  the  legal  lien,  of  the  judgment  cred- 
itor, as  to  restrict  it  to  the  actual  interest  of  the  judgment 
debtor  in  the  property ;  so  as  fully  to  jDrotect  the  rights  of 
those  who  have  a  prior  equitable  interest  in  such  property,  or 
in  the  proceeds  thereof."  Buchan  v.  Sumnei'^  2  Barb.  Oh, 
165.  Peet  v.  Beers,  4  Ind.  46  ;  Troost  v.  Davis,  31  Ind.  34  ; 
In  the  matter  of  Howe,  1  Paige,  125 ;  Wliite  v.  Carpenter^ 
2  Paige,  217  ;  Keirsted  v.  Avery,  4  Paige,  9  ;  GlideioeU  v. 
Spaugh,  26  Ind.  319. 

"There  may  be  an  equitable  lien  created  in  favor  of  one, 
upon  the  real  estate  of  another,  by  express  agi'eeraent,  for 
the  pmpose  of  creating  a  charge  upon  the  same,  for  secur- 
ing the  payment  of  money,  although  not  in  form  a  legal 
mortgage,  and  which  can  only  be  enforced  in  equity.  Such 
an  agreement  raises  a  trust  which  binds  the  estate  to  which 
it  relates,  and  all  who  take  title  thereto,  with  notice  of  such 
trust,  can  be  compelled  in  equity  to  fulfil  it."  2  Washb. 
Real  Proi>.,  4th  ed.,  42.  Pinch  v.  Anthony,  8  Allen,  536  ; 
Delaire  v.  Keenan,  3  Des.  74 ;  Daggett  v.  Rankin,  31  Cal. 
321 ;  Wharton  v.  Wilson,  60  Ind,  591  ;  cases  cited, Mtpra. 

By  the  contract  and  assignments  made  in  i^ursuance  there- 
of, as  set  forth  in  the  complaint,  the  plaintiffs  became 
entitled  to  retain  the  rents  which  should  become  due  from 
themselves  to  said  comj^any  by  the  terms  of  their  lease  for 
six  years,  if  necessary,  to  repay  them  the  amount  of  their 
expenditures  in  repairing  the  dam.  The  substantial  effect  of 
this  is  that  they  held  their  own  lease  of  ground  and  water 
power  for  that  period,  with  the  rent  actually  paid  in  advance, 
though  by  the  face  of  the  lease,  as  recorded,  the  rent  was 
payable  quarterly  each  year.  The  other  leases  mentioned 
in  the  complaint  were  assigned  to  the  plaintiffs  for  the  same 
time  and  purpose,  and  so  the  rents  payable  thereon  became 
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payable  to  the  plaintiffs  instead  of  the  company.  The  ap-  ' 
pellant  was  about  to  proceed  to  a  sale  of  the  property  on 
execution  to  satisfy  his  judgment,  which  he  gave  out  and 
l^retended  had  priority  over  the  rights  and  claim  of  the 
plaintiffs.  It  was  therefore  eminently  proper  that  the  re- 
spective rights  of  the  parties  should  be  determined  before 
a  sale.  The  complaint  was  sufficient  for  that  purpose,  and, 
if  true,  entitled  the  plaintiffs  to  relief. 
Judgment  affirmed,  with  costs. 

•  197    907 
♦••  187    BOg 
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State  Boi^ds.— Internal  Improvement  Loan, — Statute  Construed. — Man^ 
date.^Discretion.^The  act  of  December  12th,  1872,  Acts  1872,  p.  11, 
authorizing  and  empowering  the  Governor,  Attorney  General,  Secre- 
tai-y  and  Treasurer  of  State  to  i*edeem  certain  bonds  of  the  State, 
issued  prior  to  1841,  is  mandatory  upon  such  officers  to  pay  such  bonds 
and  coupons  attached,  and  vested  no  discretionaiy  power  in  them 
whether  they  should  pay  them  or  not,  after  they  had  determined  in 
favor  of  the  genuineness  and  validity  of  the  bonds  presented ;  and  a 
writ  of  mandate  will  lie  against  them  to  enforce  the  performance  of  the 
duties  therein  prescribed. 

Same. —  When  Permissive  Words  of  Statute  Construed  as  Mandatory. — ^Even 
though  the  words  of  a  statute  are  permissive  merely,  where  public  in- 
terests and  rights  are  concerned,  and  where  the  public  or  third  persons 
have  claims  de  Jure  that  the  power  should  be  exercised,  such  words 
will  be  construed  as  mandatory. 

Samk.— Governor  of  State. — Executive  Power.^A  power  or  authority 
vested  by  the  Legislature  in  the  Govenior,  together  with  other  officers 
or  persons,  in  which  the  latter  have  an  equal  voice  with  him,  can  not 
be  executive,  as  lie  alone  is  vested  with  the  executive  power  of  the 
State.  Nor  can  any  duty  which  he  is  by  law  required  to  perform  in 
connection  with  others,  in  which  they  have  an  equal  voice  with  him, 
be  an  executive  dut\\ 

Same.— Duties  of  Officers  Ministerial,— The  duties  to  be  performed  by  such 
officei*s,  save  that  of  determining  the  genuineness  of  the  bonds  and 
coupons  presented  for  redemption,  are  purely  ministerial. 
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Same. — When  Mandate  will  Lie  against  €hvemor.'-A  writ  of  mandate 
will  lie  against  the  Governor  of  this  State  to  enforce  the  performance 
of  a  ministerial  duty  not  resting  in  his  discretion. 

Same,— Mitmterial  Act  D^ned. — A  ministerial  act  is  one  which  a  per- 
son performs  in  a  given  state  of  facts,  in  a  prescribed  manner,  in  obe- 
dience to  the  mandate  of  legal  authority,  without  regard  to,  or  the  ex- 
ercise of,  his  own  judgment  upon  the  propriety  of  the  act  being  done. 

Same. — Interest  on  Bond  arid  Coupon  after  Maturity. — Under  said  act,  the 
holder  of  a  bond  provided  for  therein  is  entitled  to  interest  on  such 
bond,  and  the  ccmpons  attached,  after  maturity,  the  interest  accruing 
thereon  after  maturity  being  as  much  a  part  of  the  debt  as  the  original 
principal,  and  each  coupon  after  maturity  becoming  a  principal  debt 
entitled  to  draw  interest. 

SAME.—Statute  Authorizes  Payment  of  Interest,— The  language  of  said  act 
is  broad  enough  to  authorize  the  officers  named  therein  to  pay  the  in- 
terest on  the  bonds  and  coupons  as  well  as  on  the  principal. 

Same.— Power  0/  Officers  to  tStop  Interest  by  Besolution.-^Tender.—A  reso- 
lution by  such  officers,  that  they  would  not  allow  interest  on  such 
bonds  after  a  certain  date,  they  not  being  payable  at  the  State 
ti-easuiy,  could  not  have  the  effect  of  stopping  interest  thereon,  without 
some  act  that  would  amount  to  an  offer  to  pay,  or  a  tender  of  the  funds, 
at  the  place  named  in  such  bonds  for  their  payment. 

Same.— l?rtt€  of  Interest  to  be  Determined  by  the  Bate  Where  Payable, — 
Where  neither  the  bonds  nor  the  coupons  provide  for  the  rate  of  inter- 
est after  maturity,  it  must  be  determined  by  the  rate  provided  by  the 
law  of  the  State  where  they  are  payable. 

SAME,—Bepeal  of  Statute  by  Implifiation. — Section  4  of  said  act  author- 
izes such  officers  to  negotiate  a  loan  for  the  payment  of  such  bonds, 
if  necessaiy,  and  is  in  full  force,  und  unrepealed  by  implication,  either 
by  section  3  of  the  act  of  March  13th,  1879,  Acts  1879,  p.  195,  or  by  the 
act  of  March  27th,  1879,  Acts  1879,  p.  200. 

From  the  Marion  Superior  Court. 

D,  P.  Baldwin^  Attorney  General,  for  appellants. 
C.  Baker,   0,  B,  Hord,  A.  W.  Hendricks  and  J.  R, 
Wilson,  for  appellee. 

WoRDEN,  J. — ^This  case  originated  in  a  complaint  by  the 
appellee  against  the  Gpvernor,  Attorney  General,  Treasurer 
and  Secretary  of  State,  of  the  State  of  Indiana,  for  a  writ  of 
mandate. 

Objection  is  made  to  the  complaint,  but  as  the  cause  was 
finally  submitted  on  an  agreed  statement  of  the  facts  in  ac- 
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cordance,  as  we  think,  with  section  386  of  the  code,  we  deem 
it  unnecessary  to  set  out  the  complaint,  or  inquire  into  its 
sufficiency. 

The  following  is  the  agreed  statement  of  the  facts,  accom- 
panied with  the  affidavit  required  by  the  statute : 

*<Come  now  the  above  named  parties,  the  State  of  Indi- 
ana, on  relation  of  Henry  Coghlen,  by  Baker,  Hord  &  Hen- 
dricks and  John  R.  Wilson,  attorneys,  and  the  defendants 
by  Thomas  W.  Woollen,  Attorney  General  of  the  State  of 
Indiana,  their  attorney,  and  by  agreement  submit  this  cause 
to  the  consideration  of  the  court,  for  finding  and  judgment, 
upon  the  following  facts,  to  wit :  On  the  1st  day  of  July, 
1836,  the  State  of  Indiana,  by  her  agents,  lawfully  author- 
ized thereunto,  executed  and  delivered  her  certain  negotiable 
bond,  dated  of  said  last  named  date,  to  J.  J.  Cohen  &  Broth- 
ers, said  bond  being  numbered  283,  whereby  she  promised 
to  pay  to  the  said  J.  J.  Cohen  &  Brothers,  or  bearer,  the 
fium  of  one  thousand  dollars,  with  interest  thereon  at  the 
rate  of  five  per  cent,  per  annum  from  said  date  of  execution 
to  maturity,  at  the  Merchants'  Bank,  in  the  city  and  State 
of  New  York,  said  bond  maturing  twenty-five  years  from 
date  of  same,  to  wit,  on  the  1st  day  of  July,  1861,  said  in- 
terest being  payable  in  semi-annual  instalments  of  $25.00 
each,  which  said  semi-annual  instalments  of  interest  to  ma- 
turity being  put  into  coupon  notes  and  attached  to  said  bond, 
the  same  numbering  fifty  at  the  date  of  the  execution  of  said 
bond. 

*' Before  the  maturity  of  said  bond  or  any  of  the  said 
coupons,  the  said  bond  and  coupons  were  duly  sold,  assigned 
and  delivered  to  the  relator  herein,  Henry  Coghlen,  who  is 
the  present  owner  of  said  bond  and  forty-one  coupons  there- 
to attached,  the  other  nine  coupon  notes  having  been  paid  to 
said  Coghlen  by  the  State  of  Indiana.  The  following  are 
copies  of  said  bond  and  the  forty-one  coupon  notes,  to  wit: 
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**  ^United  States  of  America,  State  of  Indiana. 

''^ Internal  Improvement  Loan. 

**  *$1,000.  Five  Per  Cent.  Stock.  No.  283. 

**  *Under  the  act  of  the  General  Assembly  of  the  State  of 
Indiana,  entitled  "An  act  to  provide  for  a  general  system 
of  internal  improvement  in  Indiana,"  approved  January 
27th,  1836. 

"  ^Know  all  Men  hy  these  Presents^  That  there  is  due  from 
the  State  of  Indiana  to  J.  J.. Cohen  &  Brothers,  or  bearer, 
the  sum  of  one  thousand  dollars,  bearing  an  interest  of  five 
per  centum  per  annum,  from  the  date  hereof,  the  first  of 
which  interest  is  payable  the  1st  day  of  January  next,  and 
thereafter  semi-annually,  on  the  1st  days  of  July  and  Janu- 
ary, at  the  Merchants'  Bank  in  the  city  of  New  York,  on 
jjresentation  and  delivery  of'  the  dividend  warrant  severally 
hereto  subjoined  until  payment  of  the  principal  sum,  which 
principal  sum,  being  stock  created  in  pursuance  of  the  act  of 
the  General  Assembly  Jiforesaid,  is  payable  twenty-five  yeai-s 
from  the  date  hereof.  And,  for  the  payment  of  the  in- 
terest and  the  redemption  of  the  principal  aforesaid,  at  the 
city  of  New  York,  the  faith  of  the  State  of  Indiana  is  irre- 
vocably pledged.  Witness  our  hands  at  Indianapolis,  this 
1st  day  of  July,  1836. 

«'  <Jno.  Sullivan, 
*'  'Samuel  Hanna, 
*'  <ISAAC  CoE. 

"  *  Commissioners,^ 

*'  'Indiana  Internal  Improvement  Loan,  under  the  act  of 
January  27th,  1836.  Merchants'  Bank,  in  the  city  of  New 
York,  pay  to  bearer  twenty-five  dollars,  being  interest  on 
bond  No.  283,  due  1st  July,  1841.'  " 

(Here  follows  copies  of  the  unpaid  coupons  down  to  and 
including  that  payable  July  1st,  1861,  which  need  not  be  set 
out  in  this  opinion.) 

"That  on  the  twelfth  day  of  December,  1872,  the  Geneml 
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Assembly  of  the  State  of  Indiana,  by  an  act  entitled  *An 
act  to  provide  for  the  payment  of  sundry  bonds  or  stocks* 
of  the  State  of  Indiana,  issued  prior  to  the  year  1841,  and 
declaring  an  emergency,'  (Acts  1872,  p.  11)  which  act 
was  approved  and  took  effect  as  a  public  law  on  said  twelfth, 
day  of  December,  1872,  made  provision  for  the  pajinent  of 
one  hundred  and  ninety-one  bonds,  with  coupons  to  the  same 
belonging,  upon  the  terms  therein  set  forth. 

'*And  it  is  further  agreed  that  the  bond  and  coupons 
hereinbefore  set  out  is  one  of  the  one  hundred  and  ninety- 
one  bonds,  with  coupons,  contemplated  in  said  act  aforesaid, 
and  for  which  said  act  provides  payment,  and  that,  since  the 
passage  of  said  act,  all  the  one  hundred  and  ninety-one  bonds, 
named  in  its  preamble  have  not  been  paid,  but  a  number  of 
the  same  remain  unpaid ;  that  said  bond  and  forty-one  cou- 
pons belonging  to  the  same  are  now  due  and  unpaid  ;  that  at 
a  meeting  of  said  officers  of  State  before  mentioned,  for  the 
purpose  of  taking  up  and  redeeming  certain  of  said  bonds^ 
contemplated  by  said  act,  and  in  accordance  with  its  terms^ 
on  the  2d  day  of  May,  1879,  at  the  office  of  the  Governor 
aforesaid,  in  the  city  of  Indianapolis,  in  the  State  of  Indi- 
ana, said  relator,  by  his  agent,  John  R.  Wilson,  did  duly 
Ijresent  to  said  officers  said  bond  and  said  forty-one  coupons,, 
and  demand  payment  of  said  bond  of  a  thousand  dollars  and 
said  forty-one  coupons  of  twenty-five  dollars  each,  with  in- 
terest on  said  bond  from  its  maturity  on  the  1st  day  of  July, 
1861,  to  said  2d  day  of  May,  at  the  rate  of  seven  per  cent. 
j)er  annum ;  also,  interest  at  seven  per  cent,  per  annum  on 
said  coupons  from  maturity  to  said  day  of  presentation,  the 
amount  of  the  same  so  demanded  being  the  following  sum, 
to  wit,  $5,270.54,  said  rate  of  interest  being  the  accustomed 
rate  under  the  public  law  of  the  State  of  New  York,  where 
said  bonds  and  coupons  were  payable ;  but  said  agents  of  the 
State  aforesaid  refused  to  pay  said  sum  so  demanded,  and,  ia 
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furtherance  and  in  expression  of  such  refusal,  adopted  the 
following  resolution : 

"  ^Resolvedy  That  the  board  authorize  the  Auditor  of  State 
to  issue  his  warrant  on  the  Treasurer  of  State  in  payment  of 
Internal  Improvement  Bond  No.  283,  as  follows : 
On  account  of  principal  of  bond        -        -         $1,000-00 
For  forty-one  coupons,  $25  each      -        -        -      1,025.00 
Interest  on  bond  from  maturity,  July  1st,  1861, 

to  February  13th,  1873,         ...  697.00 

Interest  on  coupons  to  February  13th,  1873,       -    1,329.63' 

"That  said  board,  by  its  resolution,  offered  to  pay  said 
bond  and  coupons,  with  interest  on  the  same  at  the  rate  of 
«ix  per  cent,  per  annum,  from  the  maturity  of  the  same  to 
the  13th  day  of  February,  1873,  and  at  no  greater  rate  and 
for  no  longer  period  ;  said  board,  consisting  of  said  oflScers, 
having,  on  the  13th  day  of  February,  1873,  adopted  the  fol- 
lowing resolution,  to  wit:  <That,  as  the  State  has  an- 
nounced her  readiness  to  pay  the  bonds  by  making  public 
the  law  for  that  purpose,  that  interest  be  allowed  up  to  Feb- 
ruary 13th,  1873,  and  not  thereafter.' 

"It  is  further  agreed,  that,  at  the  date  of  the  execution  of 
-said  bond  and  coupons,  and  from  said  date  to  the  present 
time,  under  a  public  law  of  the  State  of  New  York,  in  that 
behalf  enacted,  the  customary  or  legal  rate  of  interest  on 
such  a  contract  as  that  contained  in  said  bond  and  said  cou- 
pons, after  maturity  of  the  same,  and  in  the  absence  of  a 
stipulation  to  the  contrary,  is  at  the  rate  of  seven  dollai*s  on 
the  one  hundred  dollars.  Upon  which  facts,  if  the  law  be 
with  the  plaintiff,  judgment  shall  be  for  the  plaintiff,  that  a 
mandamus  issue  commanding  said  defendants  to  act  accord- 
ingly, and,  if  the  law  be  with  the  defendants,  judgment  be 
accordingly." 

This  agreement  was  duly  signed  by  the  attorneys  for  the 
plaintiff,  and  by  the  Attorney  General  for  the  defendants. 

On  this  agreement  it  was  adjudged  by  the  court  below  at 
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special  term,  '*That  a  peremptory  mandate  issue  herein, 
commanding  the  said  defendants  to  take  up  and  redeem  the 
bond  and  the  coupons  thereto  belonging,  set  out  in  the 
agreed  statement  of  .the  facts  herein  ;  the  said  defendants  to 
calculate  the  interest  on  the  principal  bond  from  its  matu- 
rity, July  1st,  1861,  to  the  time  of  payment,  at  the  rate  of 
seven  (7)  per  cent,  per  annum,  and  calculate  the  interest  on 
said  coupons  at  the  same  rate  from  their  respective  dates  of 
maturity  to  the  time  of  payment ;  said  defendants  to  direct, 
in  writing  the  Auditor  of  the  State  of  Indiana  to  issue  his 
warrant  on  the  Treasurer  of  the  State  of  Indiana,  in  favor 
of  the  said  relator,  Henry  Coghlen,  for  the  payment  of  the 
said  principal  bond  of  one  thousand  dollars  ($1,000)  with. 
interest  as  aforesaid,  and  the  said  forty-one  (41)  coupons- 
of  twenty-five  dollars  ($25)  each,  with  interest  on  the  same  as 
aforesaid ;  said  sums  to  be  paid  to  the  relator  herein." 

The  judgment  thus  rendered  at  special  term  was  affirmed 
at  general  term,  and  its  con'ectness  is  questioned  by  an 
assignment  of  error  in  this  court. 

It  is  not  necessary  for  the  pui^poses  of  this  case  to  adveit 
to  the  act  of  January  27th,  1836,  to  provide  for  a  general 
system  of  internal  improvement,  under  which  the  bond  in 
question  was  issued.  It  is  sufficient  to  say  that  the  validity 
of  the  bond  is  not  questioned  ;  nor  is  it  denied  that  the  faith 
of  the  State  is  pledged  to  its  payment,  with  the  interest 
coupons. 

Nor  is  it  necessarj^  to  advert  to  the  act  of  Januarj"^  19th,. 
1846,  to  provide  for  the  funded  debt  of  the  State  of  Indi- 
ana, and  for  the  completion  of  the  Wabash  and  Erie  Canal 
to  Evansville,  and  the  act  supplementary  thereto,  of  Janu- 
ary 27th,  1847,  under  which  a  large  portion  of  the  internal 
improvement  bonds»of  the  State  theretofore  issued  were  sur- 
rendered. Such  bonds  were  not  all  surrendered ;  and,  in 
1872,  the  Legislature  passed  the  following  act  for  the  pay* 
ment  of  such  as  might  be  outstanding:. 
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''Whereas,  There  are  still  outstaudmg  one  hundred  and 
ninety-one  old  bonds  or  certificates  of  stocks  issued  by  and 
under  the  authority  of  the  laws  of  this  State  prior  to  the 
year  1841,  upon  some  of  which  no  interest  has  been  paid 
since  January,  1841,  and  upon  others  of  which  the  interest 
Ijas  been  settled  up  to  July,  18G8,  therefore, 

' '  Section  1 .  Be  it  enacted  by  the  General  Assembly  of  (he 
State  of  Indiana^  That  the  Governor,  Attorney  General, 
Secretary  of  State,  and  Treasurer  of  State,  or  a  majority  of 
them,  be,  and  they  are  hereby  authorized  and  empowered  to 
take  up  and  redeem  said  bonds,  (with  the  coupons  thereto  be- 
longing), mentioned  in  or  contemplated  by  the  preamble  to 
this  act,  and  for  that  purpose  a  sum  of  money  sufficient  to 
accomplish  the  object  is  hereby  appropriated ;  the  sum  to 
be  drawn  from  the  treasury,  on  warrants  of  the  auditor,  iti 
such  sums  and  at  such  times  as  the  Governor,  Attorney 
Oeneral,  Secretaiy  of  State,  and  Treasurer  of  State,  shall, 
from  time  to  time,  in  writing,  order  or  direct ;  every  such 
direction  stating  the  amount  to  be  drawn  and  the  purpose 
for  which  it  shall  be  used,  and  every  sum  thus  drawn  shall 
be  applied  by  the  Treasurer  of  State,  under  the  direction  of 
the  Governor,  Attorney  General  and  Secretary  of  State,  to 
the  pui-poses  for  which  it  shall  have  been  drawn. 

*'Sec.  2.  No  money  shall  be  drawn  from  the  treasury  by 
virtue  of  this  act  over  and  above  what  may  be  necessary  to 
pay  and  redeem  one  hundred  and  ninety-one  bonds  (and 
their  coupons),  such  as  are  described  in  the  preamble  to  this 
act,  and  such  bonds  shall  be  redeemed  in  the  order  of  their 
presentation  at  the  treasury  of  State  for  redemption  :  Pro- 
videdy  That  no  bond  or  coupon  shall  be  paid  or  redeemed 
until  it  shall  have  become  due  and  payable  according  to  the 
tenor  and  effect  thereof. 

"Sec.  3.  It  shall  be  the  duty  of  the  Governor,  Attorney 
•General,  Secretary  of  State  and  Treasurer  of  Stato  to  exet- 


NOVEMBER  TERM,  1880.  575 


Gray,  Governor,  et  al.  v.  The  State,  ex  rel,  Co^hlen. 


cise  the  utmost  scrutiny  in  testing  the  genuineness  and  va- 
lidity of  each  bond  and  coupon  which  may  be  presented  for 
redemption  under  the  provisions  of  this  act,  and  no  bond  or 
coupon  shall  be  paid  or  redeemed  unless  the  same  is  surren- 
dered to  the  Treasurer  of  State  at  the  time  of  redemption, 
and  the  bonds  and  coupons  so  redeemed  shall  be  preserved 
by  the  Treasurer  of  State,  and  be  subject  to  such  disposition 
as  the  General  Assembly  may  hereafter  cause  to  be  made 
thereof,  and  the  Governor,  Attorney.  General,  Secretary  of 
State,  and  Treasurer  of  State  shall  immediately,  after  making 
any  redemption  under  this  act,  prepare  and  sign  a  detailed 
description  of  the  bonds  and  coupons  so  redeemed,  \vith  the 
date  of  their  redemption,  and  such  description  shall  be  filed 
in  the  office  of  the  Auditor  of  State,  and  shall  be  recorded 
by  him  in  some  book  to  be  provided  and  kept  for  that  pur- 
pose. 

*'Sec.  4.  If  at  any  time  there  shall  not  be  money  enough 
in  the  treasury,  not  otherwise  appropriated,  to  enable  the 
officers  of  State,  heretofore  mentioned,  to  carry  out  the 
provisions  of  this  act,  then,  and  in  that  case,  it  shall  be 
lawful  for  the  said  oflScers  of  State  to  negotiate  and  make 
for,  and  on  behalf  of  the  State,  a  temporary  loan  or  loans 
of  such  sum  or  sums  of  money  as  may  be  necessary,  not 
however,  exceeding  in  the  aggregate  the  sum  of  two  hundred 
thousand  dollare,  on  the  best  attainable  terms,  such  loan  or 
loans  to  be  payable  at  the  expiration  of  forty  day  from  and 
after  the  commencement  of  the  next  succeeding  session  of 
the  General  Assembly. 

*'Sec.  5.  An  emergency  is  hereby  declared  to  exist 
requiring  the  immediate  taking  effect  of  this  act ;  wherefore 
the  same  shall  take  effect  and  be  in  force  from  and  after  its 
passage." 

The  woi*ds  of  the  statute  are,  *<the  Governor,  Attomey- 
<jreneral,  Secretary  of  State,  and  Treasurer  of  State,  or  a 
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majority  of  them,  be,  and  they  are  hereby  autjiorized  and 
empowered  to  take  up  and  redeem  said  bonds,"  etc. 

It  is  claimed,  as  we  understand  the  argument  for  the 
appellant,  that  as  the  language  of  the  statute  is  merely  per- 
missive, conferring  the  power  and  authority  upon  the  officers 
mentioned,  without  in  terms  making  it  their  duty  to  take  up 
and  redeem  the  bonds,  etc.,  they  have  a  discretion  to  do  so 
or  not,  and  that,  therefore,  mandamus  will  not  lie  against 
them  to  compel  them  to  do  so.  But  we  are  clear  in  the 
opinion,  that  there  was  no  such  discretion  to  be  exercised  by 
the  officers  named.  It  ^vas  the  intention  of  the  Legislature 
that  the  bonds  should  be  paid,  and  not  that  they  should  be 
paid  or  left  unpaid  at  the  option  of  the -officers  named. 
This  is  clearly  gathered  from  the  tenor  of  the  entire  act. 
The  appropriation  of  money,  and  the  authority  conferred 
upon  the  officers  named  to  borrow  money  for  the  purposes 
of  the  act,  tend  to  repel  the  idea  that  the  Legislature  intended 
to  leave  it  to  the  option  or  discretion  of  the  officers  named,, 
whether  to  pay  the  bonds  or  not. 

The  character  of  the  legislation  has  much  to  do  with  the 
question.  We  can  not  suppose,  without  some  very  satis- 
factory reason,  that  the  Legislature,  while  making  provision 
for  the  payment  of  a  conceded  indebtedness  on  the  part  of 
the  State,  intended  to  leave  it  to  the  discretion  of  the  officers 
named,  whether  the  indebtedness  should  be  paid  or  not. 

Authorities  upon  the  point  are  numerous.  Where 'the 
words  of  a  statute  are  permissive  merely,  in  cases  where 
public  interests  and  rights  are  concerned,  and  where  the 
l^ublic  of  third  persons  have  a  claim  de  jure  that  the  power 
should  be  exercised,  they  will  be  construed  as  obligatory, 
Bansemer  v.  Mace,  18  Ind.  27  ;  Tlie  State^  ex  rel,  ^  v.  Buck- 
lesy  39  Ind.  272.  See  also  Potter's  Dwai-ris  on  Statutes,  220, 
and  Sedgwick  Constr.  Stat.,  2d  ed.,  p.  16,  and  note. 

By  the  3d  section  of  the  act  it  is  made  the  duty  of  the 
officers  named  '^to  exercise  the  utmost  scrutiny  in  testing 
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the  genuineness  and  validity  of  each  bond  and  coupon  which 
may  be  presented  for  redemption  under  the  provisions  of 
this  act."  But  the  case  is  relieved  from  any  difBculty  in 
this  respect  by  the  agreement  that  the  bond  and  coupons 
mentioned  therein  is  one  of  the  bonds  with  coupons  con- 
templated in  the  act  mentioned.  The  bond  and  coupons  be- 
ing conceded  to  be  genuine,  there  was  nothing  further  about 
which  to  exercise  judgment,  and  no  discretion  was  left  to  re- 
fuse pa3anent. 

It  is  also  insisted  by  the  appellant  that  the  executive,  legis- 
lative and  judicial  are  co-ordinate  departments  of  the  gov- 
ernment, neither  of  which  can  interfere  with  the  fimctions  of 
the  other,  and  therefore  that  mandate  will  not  lie  against  the 
Governor.  To  this  point  High  on  Extraordinary  Legal  Rem- 
edies, sees.  118-120,  is  cited.  On  this  point  it  is  said  in 
2  Dillon  Corp.,  sec.  671 :  **So  where  there  is  a  duty  purely 
ministerial^  and  not  discretional^ ^  devolved  by  law  upon 
the  public  officers  of  a  state,  and  the  refusal  or  neglect  to 
perform  the  duty  affects  a  specific  legal  right,  the  person 
thereby  injured  may  have  a  mandamus.  This  doctrine, 
under  the  conditions  just  stated,  has  been  very  generally 
considered  to  be  applicable  to  the  executive  head  of  the  state ; 
but  even  if  sound,  it  should  obviously  be  limited  to  cases 
where  the  right  of  the  relator  is  plain  and  the  duty  of  the 
executive  clearly  ministerial,  and  not  discretionary.'* 

In  the  case  of  The  Governor  v.  Nelson^  6  Ind.  496,  a  man- 
damus was  sustained  against  the  Governor  to  enforce  the 
performance  of  a  duty  not  discretionary,  the  issuing  of  a 
commission.  So  in  Biddle  v.  WiUardj  10  Ind.  62,  a  demur- 
rer to  a  complaint  for  a  mandamus  against  the  Governor,  to 
compel  the  issuing  of  a  commission,  was  held  to  have  been 
rightfully  sustained,  not  upon  the  ground  that  the  writ  would 
not  lie,  but  upon  other  ground. 

Again,  in  the  case  of  Baker  v.  Kirk^  33  Ind.  517,  a  writ 
Vol.  72.-37 
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of  mandate  against  the  GoTemor  to  compel  the  issuing  of  a 
commission  was  sustained. 

Although  the  objection  made  in  this  case  may  not  have 
been  made  in  thos^  above  cited,  still  thej  go  far  to  estab- 
lish the  proposition,  that,  in  this  State,  a  mandate  will  lie 
4igainst  the  executive  to  enforce  the  performance  of  a  min- 
isterial dotj,  not  resting  in  the  discretion  of  the  Governor. 

But  the  question  whether  a  mandate  will  lie  against  the 
Governor  to  enforce  the  performance  of  an  executive  duty 
does  not  arise  in  this  case.  The  duty  of  the  (Jovemor,  in 
connection  with  the  other  officers  named  in  the  act,  is  not  ex- 
•ecutive.  The  executive  power  of  the  State  is  vested  solely 
un  the  Governor.     Constitution,  art.  5,  section  1. 

-Any  power  or  authority  vested  by  legislation  in  the  Gov- 
ernor, together  with  other  officers  or  persons,  in  which  they 
are  to  have  an  equal  voice  with  him,  can  not  be  executive,  as 
he  alone  is  vested  with  the  executive  power  of  the  State. 
Any  duty  which  he  is  by  law  required  to  perform,  in  con- 
nection with  others,  in  which  they  have  an  equal  voice  with 
him,  can  in  no  sense  be  said  to  be  an  executive  duty. 

The  Governor  and  the  other  officers  named  in  the  act  may 
well  be  regarded  as  constituting  a  board,  organized  by  the 
Legislature  for  the  performance  of  certain  duties ;  and  a 
mandate  will  He  against  them  to  enforce  the  performance  of 
the  duties  prescribed.  The  duties  to  be  performed  under 
the  act,  save,  perhaps,  determining  the  genuineness  of  the 
bonds  and  coupons  presented  for  redemption,  were  purely 
ministerial.  A  ministerial  act  is  defined  to  be  *'one  which 
a  person  performs  in  a  given  state  of  facts,  in  a  prescribed 
manner,  in  obedience  to  the  mandate  of  legal  authority,  with- 
out regard  to,  or  the  exercise  of,  his  own  judgment  upon  the 
propriety  of  the  act  being  done."  Floumoy  v.  The  City  of 
Jefferaonville,  17  Ind.  169,  174. 

We  pass  now  to  some  questions  respecting  the  interest  on 
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the  bond  and  coupons  after  the  maturity  of  each,  respec- 
tively. 

It  is  clear  that  the  holder  is  entitled  to  interest  on  the 
bond  and  coupons  after  the  maturity  of  each.  The  interest 
accruing  on  the  bond  after  maturity  is  as  much  a  part  of  the 
debt  as  the  original  principal ;  and  each  coupon,  after  matu- 
rity becomes  a  principal  debt,  entitled  to  draw  interest. 
National  Bankj  etc.^  v.  Mechanics'  National  Bank,  94 
U.  S-  437 ;  Heath  v.  Page^  63  Pa.  St.  108 ;  2  Daniel  Neg. 
Instr.,  sec.  1,513,  and  note;  3  Parsons  Con.,  6th  ed.,  p. 
102-3 ;  The  City  ofJeffei^sonville  v.  Patterson,  26  Ind.  15. 

It  has  been  questioned  whether  the  act  of  the  Legislature 
is  broad  enough  to  authorize  the  officers  mentioned  to  pay 
the  interest  on  the  bonds  and  coupons,  as  well  as  the  princi- 
pal. But  on  this  point, we  have  no  doubt.  The  language 
of  the  act  is,  **That  the  Governor,"  etc.,  *'are  hereby  au- 
thorized and  empowered  to  take  up  and  redeem  said  bonds, 
with  the  coupons  thereto  belonging."  It  is  difficult  to  see 
how  the  bonds  and  coupons  could  be  taken  up  and  redeemed 
without  paying  what  might  be  due  upon  them  for  principal 
and  interest.  The  language  is  broad  enough  to  cover  what- 
ever might  be  necessary  to  legitimately  take  up  and  redeem 
the  paper.  We  should  be  slow  to  impute  to  the  Legislature 
a  purpose  to  pay  merely  the  principal  of  the  indebtedness 
of  the  State,  and  to  repudiate  the  interest. 

The  holder  of  the  bonds  and  coupons  being  entitled  to  in- 
terest on  the  same,  and  there  being  ample  power  vested  in 
the  board  of  officers  named  in  the  act  to  pay  the  same  as 
well  as  the  principal,  the  question  arises  whether  the  interest 
stopped  running  by  reason  of  the  resolution  of  the  board,  of 
February  13th,  1873,  <'That,  as  the  State  has  announced 
her  readiness  to  pay  the  bonds  by  making  public  the  law  for 
that  purpose,  that  interest  be  allowed  up  to  February  13th, 
1873,  and  not  thereafter." 

Whatever  might  have  been  the  effect  of  the  resolution 
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thus  passed,  as  to  the  stoppage  of  interest,  if  the  bonds  had 
been  made  payable  at  the  State  treasury,  or  generally,  with- 
out naming  any  place  of  payment,  such  was  not  the  case 
here.  Here  the  bond  was  specifically  made  payable  at  the 
city  of  New  York.  The  language  of  the  bond,  after  naming 
the  Merchants'  Bank  in  the  city  of  New  York  as  the  place  of 
payment,  is  as  follows :  "And  for  the  payment  of  th«  inter- 
est" (for  which  the  coupons  were  given)  "and  the  redemp- 
tion of  the  principal  aforesaid,  at  the  city  of  New  York,  the 
faith  of  the  State  of  Indiana  is  irrevocably  pledged." 

Thus,  by  the  terms  of  the  bond,  the  State  was  to  provide  * 
funds  in  the  city  of  New  York,  and  there  pay  it  and  the  in- 
terest coupons.  The  State  could  not,  without  a  breach  of 
its  contract  and  a  violation  of  its  plighted  faith,  refuse  to 
pay  them  at  the  place  named.  There  the  creditor  had  a  right 
to  look  for  his  money,  and  there  the  State,  if  required,  must 
pay  it,  or  break  its  contract  and  its  faith  thus  irrevocably 
pledged. 

The  passing  of  the  act  providing  for  the  pajmaent  of  the 
bonds  and  coupons,  and  the  resolution  of  the  board  above 
mentioned,  could  not  have  the  effect  of  stopping  interest, 
without  some  act  that  would  amoimt  to  an  offer  to  pay,  or  a 
tender  of  the  fmids,  at  the  place  named  for  payment. 

The  next  and  only  remaining  question,  as  to  interest,  re- 
lates to  the  rate  to  which  the  creditor  in  this  case  is  entitled. 
And  here  we  may  observe  that  we  see  no  reason  why  the 
State,  as  a  debtor,  should  be  placed  in  any  other  or  differ- 
ent  situation,  as  to  its  obligation  to  pay  interest,  than  that 
occupied  by  any  private  debtor  or  other  public  corporation. 
1  Dan.  Neg.  Instr.,  section  436 ;  Murray  v.  Charleston^  96  U. 
S.  432,  445.  In  the  case  last  above  cited  the  court  said: 
"The  truth  is,  States  and  cities,  when  they  borrow  money 
and  contract  to  pay  it  with  interest,  are  not  acting  as  sov- 
ereignties ;  they  come  down  to  the  level  of  ordinary  individ- 
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uals.  Their  contracts  have  the  same  meaning  as  that  of 
similar  contracts  between  private  persons.'' 

N^sither  the  bonds  nor  the  coupons  provide  for  the  rate  of 
interest  after  maturity.  The  rate,  therefore,  must  be  deter- 
mined by  law.  Holden  v.  Ti-ust  Co.,  100  U.  S.  72 ;  Burns 
V.  Ande7'8ony  68  Ind.  202. 

By  what  law,  then,  must  the  rate  of  interest  be  deter- 
mined— that  of  Indiana,  where  the  instruments  were  made, 
or  that  of  New  York,  where  they  are  to  be  performed  ?  This 
question  admits  of  but  one  answer;  and  that  is,  that  the 
law  of  New  York  must  determine  the  rate.  In  Hunt  v. 
Standarty  15  Ind.  33,  it  was  said  by  this  court:  ^*In  the 
case  of  a  note  made  in  one  State  and  payable  in  another,  it  is 
clear,  by  all  the  authorities,  that  the  maker  will  be  held  liable^ 
according  to  the  law  of  the  place  where  it  is  payable ;  as 
that  is  the  place  where  his  contract  is  to  be  performed,  and 
he  is  presumed  to  have  contracted  with  reference  to  the  law 
•of  that  place."  See  also  TJie  City  of  Aurora  v.  West,  22 
Ind.  88 ;  Browning  v.  MerriU,  61  Ind.  425. 

It  is  a  general  principle,  that  it  is  the  law  of  the  place  of 
performance,  by  which  the  mode  of  fulfilling  the  obligation 
is  governed.  Wharton  on  Conflict  of  Laws,  sec.  401,  and 
notes.  In  respect  to  interest,  the  san^e  author  says,  at  sec. 
503 :  ^^Intei'est  based  on  contract ,  either  direcdi/or  hy  impli- 
cation, there  being  no  vrrongful  act'  charged.  The  general 
import  of  the  adjudicated  cases,  both  in  England  and  the 
United  States,  is  that  interest  of  this  character  is  to  be  gov- 
erned by  the  law  of  the  place  where  the  contract  is  to  be 
performed."  See  cases  collected  in  a  note  to  the  section 
above  quoted. 

This  brings  us  to  the  end  of  the  case,  except  as  to  a  ques- 
tion as  to  the  power  of  the  officers  to  make  the  loan,  if 
necessaiy ,  as  provided  for  in  the  4th  section  of  the  act  above 
set  out.  It  is  contended  by  the  appellants  that  the  act  to 
provide  means  for  the  erection  of  a. new  State  House,  etc.. 
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approved  March  13th,  1879,  Acts  1879,  p.  195,  and  the  act 
to  authorize  a  loan  to  pay  off  the  teraporaiy  loan  debt,  here- 
tofore incurred,  approved  March  27th,  1879,  Acts  187^,  p. 
200,  repeal  so  much  of  the  4th  section  above  noticed  as 
authorizes  a  loan,  and  cuts  off  the  power  of  the  officers 
to  make  such  loan. 

We  think,  however,  the  question  does  not  arise  in  the 
case.  The  irresistible  inference  from  the  facts  agreed  upon 
is,  that  there  was  money  in  the  treasury,  duly  appropriated, 
sufficient  to  pay  the  relator's  claim,  without  any  loan  or 
further  loan  for  that  purpose. 

The  board  resolved  to  pay  the  relator's  bond  and  coupons, 
but  not  the  amount  of  interest  to  which  he  was  entitled ; 
'also,  that  as  the  State  had  announced  its  readiness  to  pay 
the  bonds,  etc.,  no  interest  would  be  allowed  after  the  date 
mentioned.  All  this  clearly  implies  that  there  was  money 
in  the  treasury  for  the  purposes  of  payment. 

But  if  a  loan  should  be  necessary  to  carry  out  the  puq^oses 
of. the  act,  and  further  legislation  should  be  thought  neces- 
sary, the  Legislature  will,  doubtless,  take  the  matter  into 
consideration,  and  make  such  provision  as  they  may  deem 
proper. 

There  is  no  error  in  the  record. . 

The  judgment  below  is  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

WoRDEN,  J. — ^A  petition  for  a  rehearing  has  been  filed  in 
this  case  by  the  appellants,  but  we  are  satisfied  with  the 
conclusion  heretofore  arrived  at,  upon  the  main  points  \\\ 
the  ease,  and  desire  to  add  nothing  to  the  original  opinion 
upon  them. 

But  we  are  earnestly  asked  to  decide  the  question  alluded 
to  in  the  original  opinion,  whether  so  much  of  the  4th  sec- 
tion of  the  act  of  December  12th,  1872,  as  authorized  a 
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loan  to  be  made  for  the  purposes  specified  in  the  act,  has. 
not  been  repealed ;  and  we  have  concluded  to  pass  upon  the 
(}uestion. 

It  is  not  claimed  that  the  provision  authorizing  the  loan» 
to  be  made  has  been  repealed  in  express  terms.  But  there 
are  two  subsequent  statutes  which,  it  is  argued,  effect  such 
repeal.  The  first  is  the  act  of  March  13th,  1879,  Acts. 
1879,  p.  195,  ''providing  means  for  the  erection  of  the  new 
State  House,"  etc.  The  1st  and  2d  sections  of  this*  act 
provide  for  the  assessment  and  collection  of  taxes,  and  the 
appropriation  of  money  for  the  construction  of  the  new- 
State  House;  and  the  3d  section  provides,  **That  no  offi- 
cer or  officers  of  the  State  of  Indiana  shall  borrow  any  money 
on  the  credit  of  this  State :  Provided^  That  the  Governor^ 
Auditor  and  Treasurer  of  State  shall  have  power  to  borrow 
money  on  the  credit  of  the  State  for  the  purpose  of  paying: 
any  existing  loans,* as  such  loans  may  fall  due." 

We  do  not  think  this  statute  operates  to  repeal  the  author- 
ity to  make  the  loan  provided  for  by  the  4th  section  of  the 
act  of  December  12th,  1872.  It  has  relation  to  the  new 
State  House,  and  the  design  of  the  prohibition  to  borrow 
money  was  to  prevent  the  officers  of  the  State  from  borrow- 
ing money  for  the  purposes  of  that  building,  and  not  ta 
disturb  the  provision  of  the  act  of  1872  for  making  loan» 
to  enable  the  State  to  pay  the  old  bonds  as  provided  for. 

The  other  statute  is  that  of  March  27th,  1879,  Acts  1879^,. 
p.  200. 

We  set  out  the  1st  section  of  this  act,  on  which  the 
question  depends,  with  the  title  of  the  act,  as  follows : 

*'AN  ACT  to  authorize  a  loan  to  pay  off  the  temporary  loan  debt,  here- 
tofore incurred. 

**  [Section  1.]    Be  it  enacted  by  the  General  Assembly  of 

the  State  of  Indiana^  That  it  shall  be  lawful  for  the  Gov- 

emor,  Auditor  and  Treasurer  of  State  to  borrow  on  the 

credit  of  the  State  the  sum  of  five  hundred  and  ten  thou- 
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sand  dollars  ($510,000.00)  with  which  to  pay  the  temporary 
loan  of  this  State  which  falls  due  April  Ist,  1879,  and  the 
farther  sum  of  two  hundred  thousand  dollars  ($200^000.00) 
with  which  to  pay  the  temporary  loan  of  this  State  which 
falls  due  December  1st,  1879.  For  the  purpose  of  borrow- 
ing said  sums  of  money  with  which  to  pay  said  debts,  the 
Governor,  Auditor  and  Treasurer  of  State  may  issue  and 
sell  the  bonds  of  the  State,  redeemable  at  the  pleasure  of 
the  State,  after  five  years,  and  payable  in  ten  years  from  the 
date  thereof,  bearing  interest  at  the  rate  of  five  per  cent, 
per  annum,  payable  semi-annually.  Said  bonds  shall  not 
be  sold  for  less  than  par  value  thereof,  and  no  money  shall 
be  borrowed  under  this  act  until  said  debts  of  the  State 
above  specified  as  falling  due  April  1st,  1879,  and  December 
1st,  1879,  shall  have  severally  become  due.  When  the  money 
borrowed,  under  the  provision  of  this  act,  shall  have  been 
paid  into  the  State  treasury,  it  shall  be  applied  to  the  pay- 
ment of  the  said  debts  of  the  State  above  specified.  And 
no  money  shall  be  borrowed  on  the  credit  of  the  State,  ex- 
cept to  pay  the  above  specified  debts  of  the  State,  as  pro- 
vided in  this  act." 

The  words  of  the  closing  portion  of  the  above  section, 
"And  no  money  shall  be  borrowed  on  the  credit  of  the  State 
except  to  pay  the  above  specified  debts  of  the  State,  as  pro- 
vided in  this  act,"  taken  in  their  natural  sense  and  without 
restriction,  seem  to  be  irreconcilable  with  the  power  to  make 
the  loans  provided  for  by  the  4th  section  of  the  act  of  1872. 

But  we  do  not  find  it  necessary  to  determine,  as  a  mere 
matter  of  construction,  whether  the  words  should  bear  an 
unrestricted  sense,  or  be  regarded  as  a  prohibition  only  to 
borrow  money  for  the  purposes  specified  in  that  act,  except 
as  therein  provided  for.  If  the  words  should  be  construed 
in  an  unrestricted  sense,  they  would  be  wholly  inconsistent 
with  the  power  to  make  the  loans  provided  for  by  the  4th  sec- 
tion of  the  act  of  1872,  and  would,  by  implication,  repeal  so 


NOVEMBER  TERM,  1880.  585 

Gray,  Gk>yeraor,  et  al.  v.  The  State,  ex  rel,  Coghlen. 

much  of  that  section  as  authorizes  such  loans.  Now,  the 
question  arises  whether  the  title  to  the  act  is  broad  enough 
to  cover  the  repeal  of  so  much  of  section  4  of  the  act  of 
1872  as  authorizes  the  loans  to  be  made.  If  such  repeal 
could  not  have  been  effected  under  the  title,  directly  and 
by  express  terms,  it  would  not  have  been  effected  by  impli- 
cation. What  the  Legislature  could  not  have  done  expressly, 
it  could  not  have  done  impliedly. 

The  title  to  the  act  is,  <*An  act  to  authorize  a  loan  to 
pay  off  the  temporary  loan  debt,  heretofore  incurred." 

This  title  does  not  embrace  the  subject  of  the  old  bonds, 
for  the  payment  of  which  provision  is  made  by  the  act  of 
1872  ;  nor  are  the  old  bonds,  or  their  payment,  or  the  pow- 
er to  make  loans  for  their  payment,  properly  connected  with 
the  subject  expressed  in  the  title.  The  subject  expressed  in 
the  title  is  not  the  debts  of  the  State  in  general,  but  is  con- 
fined to  the  * 'temporary  loan  debt."  See  The  State  y.  Bouh 
€r«,  14  Ind.  195,  and  cases  there  cited,  and  Shoemaker  v. 
Smith,  37  Ind.  122. 

This  case  very  well  illustrates  the  wisdom  of  the  constitu- 
tional provision  that  **  Every  act  shall  embrace  but  one  sub- 
ject and  matters  properly  connected  therewith ;  which  sub- 
ject shall  be  expressed  in  the  title." 

No  person,  on  hearing  the  title  stated  or  read,  would  sus- 
pect that  the  law  contained  anything  on  the  subject  of  the 
old  bonds ;  much  less  that  it  repealed  the  provision  author- 
izing loans  for  their  payment.  A  construction  that  would 
make  the  prohibition  to  borrow  money  operate  as  an  implied 
repeal  of  so  much  of  the  4th  section  of  the  act  of  1872  as 
authoiizes  the  loans,  would  make  the  prohibitory  provision 
unconstitutional.  We  can  not,  therefore,  give  it  such  con- 
struction, but  must  hold  that  it  works  no  such  implied  re- 
peal. Our  conclusion  is  that  the  4th  section  above  men- 
tioned is  in  full  force  and  unrepealed. 

The  petition  for  a  rehearing  is  overruled. 
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No.  7066. 
Jones  et  al.  v.  Levi. 

PLBADnro. — Judgment. —  TranMcript.  —  ExkibU.  —  Praettee. — Demurrer. — 
Where  a  jadgment  is  pleaded  in  bar  of  an  action,  a  transcript  thereof, 
filed  with  the  plea  as  an  exhibit*  does  not  make  such  transcript  a  part 
of  the  plea»  such  transcript  not  being  a  written  instniment  within  the 
meaning  of  section  78  of  the  code,  and  a  demurrer  to  such  plea  will  not 
raise  any  question  either  upon  the  transcript  or  the  validity  of  the  pro- 
ceedings set  out  therein. 

Evidence. — Secondary. ^-Becord. — Contents^  How  Proved, — V^ere  a  reo- 
ord  is  lost,  its  contents  may  be  proved,  like  the  contents  of  any  other 
document,  by  the  best  available  secondary  evidence. 

Same. — A  sworn  copy  of  a  record  constitutes  a  well  recognized  species  of 
secondary  evidence,  ranking  next  to  a  duly  attested  copy. 

BA31E.— Complete  Transcript, — ^Where  a  transcript  of  the  record  entries  in 
a  cause  affords  proper  evidence  of  such  proceedings  as  were  embraced 
therein,  such  transcript  is  admissible  in  evidence,  although  it  may  not 
be  a  complete  transcript  of  the  whole  cause. 

Judgment. — PartiUon, — Misjoinder  of  Causes  of  Action, —  Collateral  At- 
tack,— A  judgment  in  an  action  for  partition  can  not  be  attacked  coUat- 
erally  on  account  of  a  misjoinder  of  causes  of  action  therein. 

pABTiTios.— Jurisdiction, — Presumption. — Where,  in  an  action  for  parti- 
tion, the  petition  embraced  lands  lying  In  ti^'o  counties.  It  will  be  pre- 
sumed that  the  jurisdiction  of  the  court  of  the  county  in  which  suit  was 
Instituted  extended  to  the  lands  in  the  other  county  until  the  proceed- 
ings upon  the  petition  as  to  them  were  ended,  no  dismissal  or  discon- 
tinuance of  the  action  as  to  the  lands  In 'the  county  In  which  such  suit 
was  commenced  having  been  shown. 

Courts. — Evidence, —Records  of  Common  Pleas  Courts, — Transcript, — The 
records  of  common  pleas  courts  became  a  part  of  the  records  of  the 
circuit  courts,  respectively,  by  section  81  of  the  act  of  1873,  Acts  1873, 
p.  97,  and  they  are  admissible  In  evidence  In  the  circuit  court  without 
a  transcript  thereof. 

Guardian  and  WA^D,'-Decedent8*  Estates,— Notice  of  Salc-^CoUaterai 
Attack.— Upon  a  petition  by  an  administrator  for  an  order  to  seU  the 

-  real  estate  of  a  decedent,  such  administrator,  who  was  also  the  guardian 
of  the  minor  heirs  of  such  decedent,  filed  on  behalf  of  his  wards  hie 
written  assent  thereto,  which  order  was  granted,wlthout  further  notice 
to  such  heirs. 

Heldj  that  such  order  of  sale  can  not  be  collaterally  attacked. 

Decedents' Estates.— iSaZc  of  Real  Estate  by  Administrator,— Venue,— 
Jurisdiction.— On  the  petition  of  an  administrator  for  an  oixler  to  seU 
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real  estate  of  a  decedent,  the  jurisdiction  of  the  court  of  the  county 
where  such  land  is  situate  is  concurrent  with  that  of  the  county  where 
letters  of  administration  were  granted. 

From  the  Huntington  Circuit  Court. 

» 

i.  M.  Ninde  and  T.  E,  Ellison^  for  appellants. 

B.  M.  Cobby  B.  F.  Ibach  and MarkelU  for  appellee. 

NiBLAGK,  J. — ^This  action  was  commenced  by  Francis  M. 
Jones  and  Richard  H.  F.  LaFontaine  as  children  and  heirs 
at  law  of  Thomas  LaFontaine,  deceased,  against  Jacob  Levi,, 
to  establish  a  claim  to  lot  No.  37  in  Roche's  addition  to  the 
town,  now  city,  of  Huntington.  Richard  soon  afterward  died 
without  issue,  and  the  action  was  subsequently  prosecuted  in 
the  joint  names  of  his  co-plaintiff  and  of  his  mother,  Mailha 
LaFontaine,  the  alleged  widow  of  the  said  Thomas  LaFon- 
taine. 

The  complaint,  as  amended,  was  in  three  paragraphs.  The 
first  demanded  the  possession  of  two  undivided  third  parts 
of  the  lot,  and  also  partition  between  the  plaintiffs  and  the 
defendant.  The  second  asserted  a  claim  to  two-thirds  of  the 
lot,  and  demanded  partition.  The  third  demanded  posses-^ 
sion  of  the  whole  lot,  and  damages  for  its  detention. 

The  defendant  answered : 

1st.  A  former  adjudication  of  the  plaintiffs'  title,  and  a 
sale  of  the  lot  from  the  plaintiffs  and  others  in  a  suit  for 
partition  in  the  Miami  Circuit  Court,  in  which  one  Nancy 
LaFontaine,  or  Wild  Cat's  daughter,  a  Miami  Indian,  claim- 
ing to  be  the  widow  of  Thomas  LaFontaine,  was  plaintiff, 
and  one  Eliza  LaFontaine  and  the  said  Martha  LaFontaine, 
Francis  M.  Jones,  Richard  H.  F.  LaFontaine,  and  Moses 
Falk  and  John  Roche  were  defendants,  filing  with  the  para- 
graph, and  as  a  part  of  it,  a  copy  of  the  proceedings  in  that 
court. 

2d.   In  substantial  denial  of  the  complaint. 

The  plaintiffs  demurred  to  the  first  paragraph  of  the  an- 
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swer,  but  their  demurrer  was  overruled.  Issue  beiug  joined, 
a  trial  by  the  court  resulted  in  a  finding  for  the  defendant, 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered 
in  his  favor  upon  the  finding. 

Questions  are  made  here  upon  the  sufficiency  of  the  first 
paragraph  of  the  answer,  and  upon  certain  matters  reserved 
by  the  motion  for  a  new  trial. 

The  objections  urged  to  the  first  paragraph  of  the  answer 
are  addressed  to  the  transcript  filed  with  that  paragraph, 
upon  the  theory  that  the  transcript,  when  filed,  became  a 
part  of  the  paragraph.  But  we  have  frequently  held*  that 
the  filing  of  a  transcript  of  a  judicial  proceeding  with  a 
pleading,  does  not  make  such  transcript  a  part  of  the  plead- 
ing with  which  it  is  so  filed,  the  transcript  not  being  a  writ- 
ten instrument  within  the  meaning  of  section  78  of  the  prac- 
tice act.  Parsons  v.  Milford^  67  Ind.  489  ;  Morrison  v.  Fish-- 
el,  64  Ind.  177  ;  Wharton  v.  Wilson,  60  Ind.  591.  The  de- 
murrer to  the  first  paragraph  of  the  answer  did  not,' there- 
fore, raise  any  question,  either  upon  the  transcript  or  upon 
the  validity  of  the  proceedings  set  out  in  it. 

It  was  made  to  appear  upon  the  trial  that  Thomas  LaFontaine 
had  died  seized  of  the  lot  in  controversy,  and  of  other  lands 
in  Huntington  county  ;  that,  after  his  death,  Nancy  LaFon- 
taine, above  named,  claiming  to  have  been  the  first  woman 
married  to  the  said  Thomas,  and  to  be  then  his  lawful  widow, 
filed  her  petition  in  the  Miami  Qrcuit  Court,  setting  up 
a  claim,  as  such  widow,  to  certain  lands  in  Miami  county, 
and  to  the  Huntington  county  lands  above  referred  to,  and 
praying  partition  of  the  lands  in  both  counties  ;  that  the  ap- 
pellants and  the  said  Eliza^LaFontaine,  the  daughter  .of  the 
said  Nancy,  Richard  H.  F.  LaFontaine,  Moses  Falk  and  John 
Roche  were  made  defendants  to  such  petition ;  that,  acting 
upon  the  petition  thus  filed  and  the  issues  formed  upon  it, 
the  Miami  Circuit  Court  ordered  partition  of  the  Hunting- 
ton county  lands  to  be  made  between  the  said  Nancy,  £liza. 
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Martha,  Richard  and  Francis;  that,  a  report  having  been 
made  that  a  proper  partition  of  those  lands  could  not  be 
made,  they  were  ordered  to  be  sold ;  that,  at  the  sale,  the 
said  Nancy  became  the  purchaser  of  the  lot  in  dispute,  and 
afterward  received  a  conveyance  therefor;  that  this  lot, 
under  the  order  and  direction  of  the  court  of  <5ommon  pleas 
of  Huntington  county,  was  again  sold  and  conveyed  by  one 
Aaron  B.  Scott,  as  the  administrator  of  the  said  Nancy,  to 
one  Wilhelmina  Young,  who  sold  and  conveyed  it  to  the  ap- 
pellee ;  that,  at  the  time  the  appellee  received  his  convey- 
ance, he  had  no  notice  of  any  adverse  claim  to  the  lot. 

It  was  further  shown  that,  during  the  progress  of  the  par* 
tition  proceedings,  the  said  Martha,  Francis  and  Richard 
made  no  claim  to  the  Miami  county  lands,  and  that  the  only 
claim  set  up  to  such  lands,  adverse  to  the  plaintiff  Nancy> 
was  by  Moses  Falk,  but  the  precise  nature  of  his  claim  was 
not  shown,  as  his  answer  was  lost  from  the  files  of  the  Miami 
Circuit  Court,  and  no  secondary  evidence  was  offered  as  to 
what  it  contained.  Nor  was  it  shown  what  ultimate  dispo- 
sition, if  any,  was  made  of  the  Miami  county  lands  by  the 
Miami  Circuit  Court.  The  record  introduced  in  evidence 
showed  nothing  as  to  those  lands  subsequent  to  the  filing  of 
Falk's  answer. 

The  clerk  of  the  Miami  Circuit  Court  testified,  on  behalf 
.  of  the  appellee,  that  he  had  made  diligent  search  in  his  of- 
fice for  the  original  papers  in  the  partition  case  above  named, 
and  cou|d  not  find  them.  Henry  B.  Sayler  then  testified 
that  he  was  the  attorney  for  the  appellants  and  Richard  H. 
F.  LaFontaine  in  the  partition  case  in  question,  and  that  he 
had  made  copies  of  all  the  original  papers  in  the  case,  except 
a  demurrer  and  the  answer  of  Falk.  The  witness  thereupon 
produced  papers,  which  he  testified  to  being  the  copies  he 
had  so  taken,  and,  over  the  objection  of  the  appellants,  these 
papers  were  read  in  evidence  to  the  court.  Certified  copies 
of  all  the  record  entries  made  in  the  same  cause  were  thea 
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also  read  in  evidence  over  the  like  objection  of  the  appel- 
lants. 

The  appellants  insist  that  these  supposed  copies  of  the 
original  papers  were  erroneously  admitted  in  evidence,  be- 
cause they  were  made  by  an  unauthorized  person,  and  not 
certified  to  and  attested  by  the  proper  officer,  the  rule  being 
that  papers  constituting  a  part  of  the  record  of  a  cause  can 
only  be  proven  by  duly  certified  transcripts,  notwithstand- 
ing such  papers  may  have  been  either  lost  or  destroyed. 
But  we  think  the  rule  thus  insisted  upon  can  not  be  main- 
tained. Where  a  record  is  lost,  its  contents  may  be  proved, 
like  the  contents  of  any  other  document,  by  the  best  availa- 
ble secondary  evidence.  1  Greenl.  Ev.,  sec,  509 ;  Sanders 
v.  Sandera^  24  Ind.  133.  A  sworn  copy  of  a  record  consti- 
tutes a  well  recognized  species  of  secondary  evidence,  rank- 
ing next  to  a  duly  attested  copy.     1  Greenl.  Ev.,  sec.  501. 

The  objection  made  to  the  admissibility  of  the  transcript 
of  the  record  entries  in  the  cause  is  that  the  transcript  pro- 
duced was  not  a  complete  transcript  of  the  whole  cause. 
No  authority  is  cited,  however,  to  sustain  this  objection,  and 
we  know  of  none  which  can  be  fairly  construed  to  sustain  it. 
The  transcript  evidently  afforded  proper  evidence  of  such 
proceedings  as  were  embraced  within  it,  without  reference  to 
the  means  which  may  have  been  resorted  to  to  establi^ 
other  facts  material  to  the  appellee's  defence. 

The  appellants  f  ui*ther  insist  that  the  Miami  Circuit  Court 
had  no  jui-isdiction  to  deci-ee  partition  of  the  Huntington 
county  lauds,  inasmuch  as  it  was  shown  to  that  court  that 
the  appellants  and  Richard  H.  F.  LaFontaine  neither  had 
nor  made  any  claim  of  title  to  the  lands  in  Miami  county. 
It  may  have  been  that  there  was  a  misjoinder  of  causes  of 
action  in  that  partition  suit,  owing  to  the  diverse  interests 
of  the  defendants  in  the  several  tracts  of  land  sought  to  be 
divided  (see  Kitchen  v.  Sheets j  1  Ind.  138),  but  the  judg- 
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ment  awai'diiig  the  paiiition  could  not  have  been  revei*sed  on 
Account  of  such  a  supposed  misjoinder.  2  R.  S.  1876,  p. 
59,  sec.  52.  It  necessarily  follows  that  such  judgment  can 
not  be  attacked  collaterally  on  account  of  such  a  misjoinder 
of  causes  of  action. 

A  petition,  for  partition  may  be  filed  in  the  circuit  court 
of  the  county  in  which  the  lands,  or  any  part  thereof,  may 
lie.  2  R.  S.  1876,  p.  344,  sec.  2.  The  petition  of  Nancy 
LaFontaine  therefore  gave  the  Miami  Circuit  Court  jurisdic- 
tion over  all  the  lands  embraced  in  each  petition ;  and  as  no 
dismissal  or  discontinuance  of  the  action  as  to  the  Miami 
county  lands  was  shown,  it  must  be  assumed  that  the  juris- 
diction of  that  court  extended  to  the  Huntington  county 
lands,  until  the  proceedings  upon  the  petition  were,  as  to 
them,  ended.  For  aught  that  was  made  to  appear  upon  the 
trial,  the  partition  suit  may  still  be  pending  in  the  Miami 
Circuit  Court,  as  to  the  Miami  county  lands. 

The  proceedings  of  the  common  pleas  court  of  Hunting- 
ton county,  in  the  matter  of  Aaron  B.  Scott,  administrator 
of  Nancy  LaFontaine,  on  petition  to  sell  real  estate,  were 
also  read  in  evidence  to  establish  Scott's  authority  to  make 
sale  of  the  lot  in  suit  to  Wilhelmina  Young.  These  proceed- 
ings were  read  from  the  records  of  that  court,  over  the  ob- 
jection of  the  appellants. 

It  is  earnestly  contended  that  the  proceedings  thus  read 
in  evidence  could  only  be  proved  by  a  duly  attested  tran- 
script, and  that  it  was  for  that  reason  error  to  permit  the 
original  record  to  be  produced  in  court. 

Greenleaf,  at  section  501,  supra^  says:  **As  to  tfie proof f* 
of  records,  this  is  done  either  by  mere  production  of  the 
records,  without  more,  or  by  a  copy."  »'The  record  itself  h 
produced  only  when  the  cause  is  in  the  same  court,  whose 
record  it  is ;  or,  when  it  is  the  subject  of  proceedings  in  a 
superior  court."     Id.,  section  502. 

The  records  of  the  common  pleas  court  of  Huntington 
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county,  at  the  time  of  the  trial,  belonged  to  and  constituted 
a  portion  of  the  records  of  the  Huntington  Circuit  Court. 
Acts  of  1873,  p.  97,  section  81.  There  was,  therefore,  no 
error  in  permitting  these  common  pleas  court  records  to  be 
produced  in  evidence  instead  of  transcripts  which  might  have 
been  taken  from  them.  Miller  v.  The  States  ex  rd.^  61  Ind. 
503.  At  the  time  Scott,  as  the  administrator  of  Nancy 
LaFontaine,  filed  his  petition  for  the  sale  of  the  lot  for 
which  this  action  was  prosecuted,  he  was  also  guardian  for 
the  minor  and  only  heii*s  of  the  said  Nancy,  and  as  such 
guardian,  and  on  behalf  of  said  minor  heirs,  filed  with  his 
petition  his  assent  in  writing  to  the  sale  of  the  lot.  The 
sale  of  the  lot  was  thereupon  ordered,  without  further  notice 
to  such  minor  heirs. 

It  is  further  contended  that  the  assent  of  Scott  thus  filed 
was  a  nullity,  it  being  incompetent  for  him  at  the  same 
time  to  represent  two  adverse  interests,  and  that  in  conse- 
quence the  common  pleas  court  of  Huntington  county  was 
without  jurisdiction  to  order  a  sale  of  the  lot.  For  this  rea- 
son, also,  the  appellants  objected  to  the  proceedings  upon 
Scott's  petition  being  read  in  evidence. 

Section  76  of  the  act  concerning  decedents'  estates,  2  R- 
S.  1876,  p.  521,  provides  for  notice  upon  the  filing  of  a  pe- 
tition by  an  executor  or  administrator  for  the  sale  of  real 
estate.  Section  77  of  the  same  act  further  provides  that, 
** Whenever  any  of  the  persons  interested  in  such  real  estate 
are  of  lawful  age,  and  shall  signify  in  writing  their  assent  to 
such  sale,  the  notice  required  by  this  section  may  be  dis- 
pensed with  as  to  such  persons,  and  if  such  persons  be 
minors,  and  their  guardians  give  such  assent,  such  notice 
shall  not  be  required." 

While  the  practice  adopted  by  Scott,  in  filing  his  assent 
as  above,  is  one  not  to  be  commended,  and  involves  a  pro- 
ceeding liable  to  great  abuse,  we  can  not  say  that  it  was  not 
authorized  by  section  77  above  set  out.     Seward  y.  Clarkf. 
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67  Ind.  289.  Evidently  the  order  of  sale,  made  upon  the 
faith  of  such  assent,  can  not  be  attacked  collaterally. 

As  Nancy  LaFontaine  died  in  Miami  county,  and  as  let- 
ters of  administration  were  issued  upon  her  estate  in  that 
county,  it  is  maintained  that  the  court  of  common  pleas  of 
that  county  had  exclusive  jurisdiction  of  all  matters  pertain- 
ing to  the  settlement  of  her  estate,  and  that,  hence,  the 
common  pleas  court  of  Huntington  county  had  no  power  or 
authority  to  order  the  sale  of  the  lot  in  question. 

A  different  doctrine  was,  however,  enunciated  by  this 
court  in  the  case  of  Williamson  v.  Miles^  25  Ind.  55.  Fol- 
lowing that  case,  we  feel  it  incumbent  upon  us  to  hold  that, 
as  the  lot  lay  in  Huntington  county,  the  jurisdiction  of  the 
•court  of  conmion  pleas  of  Huntington  county  over  the  sale 
of  it  was  concurrent  with  that  of  the  common  pleas  court 
of  Miami  county. 

We  have  thus  passed  upon  all  the  questions  presented  by 
the  record  in  this  case,  and  find  no  cause  for  a  reversal  of 
the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  at  May  term,  1880. 

Petition  for  a  rehearing  overruled  at  May  term,  1881. 
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Principal  and  SxTRRTY.—Bemedy  of  Surety  against  PrindpaLStatute 
Construed, — Where  and  When  Question  of  Suretyship  Must  be  Tried. — 
Under  sections  674  and  675,  2  B.  S.  1876,  p.  277,  in  relation  to  the  rem- 
edies of  sureties  against  their  principals,  the  complaint  of  the  surety 
should  be  filed  in,  and  during  the  pendency  of,  the  action  of  the  cred- 
itor or  obligee,  and  the  question  of  suretyship  must  be  tried  and  deter- 
Vol.  72.-38 
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mined  in  and  by  the  same  court  in  which  judgment  upon  the  contract 

had  been  or  might  be  rendered  against  both  principal  and  surety. 
FnACTiCE.—Junsdietion,— Supreme  Court.— The  want  of  jurisdiction  in 

the  trial  court  over  the  subject  of  the  action  may  be  presented  to  the 

Supreme  Court  for  the  first  time. 
^A^E.— Pleading.— Complaint, — In  purely  statutory  actions  the  complaint 

must  state  such  facts  as  would  clearly  entitle  the  plaintiff  to  the  relief 

nought. 
Query  :    Whether  or  not,  if  the  complaint  showed  that  the  statutory 

remedy  would  not  and  could  not  be  of  any  benefit  to  the  plaintiff,  such 

complaint  would  constitute  a  cause  of  action. 
^Baue.— Demurrer.— A  demurrer  for  want  of  facts  to  several  paragraphs 

of  answer  should  be  overruled,  if  any  one  of  them  state  facts  sufficient 

to  constitute  a  defence  to  the  action. 

From  the  Wayne  Circuit  Court. 

A.  L.  Study ^  for  appellant. 
i.  D.  Stubbsj  for  appellee. 

HowK,  J. — This  action  was  commenced  by  the  appellant, 
as  plaintiff,  against  the  appellee,  as  defendant,  on  the  10th 
day  of  February,  1876.  In  his  complaint  the  appellant  al- 
leged, in  substance,  that  on  the  2d  day  of  July,  1867,  by 
the  consideration  of  the  court  of  common  pleas  of  Miami 
xjounty,  Indiana,  one  Henry  Dutton  obtained  a  judgment 
against  the  appellant  and  the  appellee  for  the  sum  of  $280.46 
and  costs  of  suit,  upon  a  promissory  note  executed  by  them 
to  one  John  H.  Boys,  and  endorsed  by  him  to  said  Henry 
Dutton ;  that  in  the  suit  on  said  note,  in  said  court  of  com- 
mon pleas,  the  appellant  did  not  appear,  but  made  default ; 
that  on  the  6th  day  of  February,  1868,  the  appellant  paid 
said  Henry  Dutton  the  sum  of  $291.93,  in  full  of  said  judg- 
ment, which  sum  was  receipted  on  the  judgment  by  said 
Dutton  ;  <Hhat  he  paid  said  judgment,  as  said  security,  with- 
out intending  in  any  way  to  satisfy  said  judgment  or  release 
bis  rights  as  said  surety  under  the  statute  in  such  case  pro- 
vided ;"  that  he  signed  the  note  on  which  said  judgment  was 
Tendered  as  security  for  the  appellee,  George  W.  Simmons, 
and  for  no  other  purpose  ;  that  the  appellant  had  not  been, 
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at  any  time,  adjudged  or  declared  security  in  the  proceed- 
ings had  in  said  court  of  common  pleas,  or  in  any  other 
coui-t ;  that  on  the  27th  day  of  January,  1876,  and  before 
the  commencement  of  this  suit,  the  appellant  had  caused  a 
duly  certified  transcript  of  the  said  judgment  of  said  court 
of  common  pleas  to  be  filed  and  recorded  in  the  office  of  the ' 
clerk  of  the  Wayne  Circuit  Court.  A  copy  of  said  note  and 
a  copy  of  said  transcript  were  filed  by  the  appellant,  as  ex- 
hibits, with  his  complaint  in  this  suit.  The  appellant  asked 
that  the  question  of  his  suretyship  might  be  tried  and  deter- 
mined, and  that  he  might  be  declared  to  be  the  sui*ety  of 
the  appellee  on  said  note  and  in  the  judgment  of  said  court 
of  common  pleas,  and  that  an  execution  be  issued  in  his 
favor  and  against  the  appellee  for  the  amount  paid  by  appel- 
lant, with  interest  from  the  date  of  payment,  to  be  executed 
without  relief,  etc.,  and  for  other  proper  relief. 

The  appellee  answered  in  four  paragraphs,  in  substamce,  as 
follows : 

1.  A  general  denial ;  • 

2.  The  appellant's  demand  was  fully  paid  and  satisfied  be- 
fore the  commencement  of  this  suit ; 

3.  Denying  so. much  of  said  complaint  as  averred  that  the 
appellant  paid  said  judgment,  as  such  security,  without  in- 
tending in  any  way  to  satisfy  said  judgment  or  release  his 
rights  as  said  surety ;  the  appellee  further  alleged  that  the 
appellant's  cause  of  action,  stated  in  his  complaint,  did  not 
accrue  within  six  years  immediately  preceding  the  commence- 
ment of  this  action  ;  and, 

4.  l]hat  the  appellant  and  appellee,  at  the  time  said  note 
was  executed,  were  partners  in  business,  and  that,  by  the 
terms  of  their  partnership,  the  appellant  was  to  furnish  all 
the  capital  with  which  to  carry  on  the  business  of  the  firm, 
and  the  appellee  his  labor,  skill  and  attention  ;  that  the  ap- 
pellee fully  complied  with  the  terms  of  said  partnership  ;  that 
the  consideration  of  said  note  was  property  bought  for  said 


596  SUPREME  COURT  OF  INDIANA, 

Boys  V.  Simmons. 

paitnei*ship,  and  used  by  the  same ;  aad  that  the  considera- 
tion of  said  note  moved  to  said  fiim,  and  not  to  the  appellee. 

The  appellant's  demurrer  to  the  second,  third  and  fourth 
paragraphs  of  the  api)ellee's  answer,  for  the  alleged  insuffi- 
ciency of  the  facts  therein  to  constitute  a  good  defence  to 
his  suit,  was  overruled  to  the  third  and  fourth  paragraphs  of 
answer,  and  to  this  ruling  the  appellant  excepted.  Failing 
and  refusing  to  reply  or  plead  further,  the  court  rendei'ed 
judgment  against  the  appellant  for  the  appellee's  costs. 

In  this  court,  the  appellant  has  assigned  as  errors  the  de- 
cisions of  the  circuit  court  in  overruling  his  demurrer  to  the 
third  and  f ouilh  paitigraphs  of  answer,  and  his  motion  for  a 
new  trial ;  and  the  appellee  has  assigned  the  following  cross 
errors  : 

1.  The  circuit  court  erred  in  overruling  his  demurrer  to 
appellant's  complaint ;  and, 

2.  The  court  below  had  no  jurisdiction  of  the  subject- 
matter  of  this  action. 

We  will  first  consider  and  decide  the  questions  arising  un- 
der the  appellee's  cross  errors,  and  this  we  will  do  in  the 
inverse  order  of  their  assignment. 

It  is  evident,  we  think,  from  the  allegations  of  the  com- 
plaint, that  the  object  of  the  appellant's  suit  was  to  obtain 
the  remedy  or  relief  against  the  appellee,  provided  for  a 
surety  |igainst  his  principal,  in  sections  674  and  675  of  the 
code.  2  R.  S.  1876,  p.  277,  et  seq.  The  appellant  alleged* 
in  substance,  in  his  complaint,  that  he  was  the  surety  of  the 
appellee  in  a  certain  note,  on  which  note  Henry  Dutton  had 
obtained  a  judgment,  by  default,  against  the  appellant  and 
appellee,  on  the  2d  day  of  July,  1867,  in  the  court  of  com- 
mon pleas  of  Miami  county,  Indiana,  which  judgment  the 
appellant  had  paid  in  full,  without  intending  to  satisfy  it,  on 
the  6th  day  of  February,  1868,  eight  years  before  he  com- 
menced this  suit.  Conceding,  for  the  present,  that,  upon 
the  facts  alleged,  the  appellant  might  commence  and  niain- 
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tain  a  suit,  under  said  sections  of  the  code,  to  try  and  deter- 
mine "the  question  of  suretyship"  on  said  note  and  judg- 
ment as  between  him  and  the  appellee,  the  question  is  pre- 
sented by  the  second  cross  error :  Had  the  Wayne  Circuit 
Court,  on  the  facts  alleged,  any  jurisdiction  of  *«the  question 
of  suretyship"  in  this  case?  Or  was  this  question  one  to 
be  tried  and  determined  exclusively  by  the  Miami  Circuit 
Court,  into  which  all  the  business  of  the  court  of  common 
pleas  of  Miami  county  had  been  transferred  by  law  ? 

We  are  of  the  opinion,  that,  upon  the  facts  stated  in  the 
appellant's  complaint,  the  Wayne  Circuit  Court  had  no 
jurisdiction  of  the  subject-matter  of  said  complaint,  and 
could  not  have  granted  the  appellant  the  relief  prayed  for 
and  provided  in  said  section  675  of  the  practice  act.  The 
proceeding  is  a  special  one  ;  and,  while  the  statute  should  re- 
ceive a  liberal  and  an  enlarged  construction,  still  it  must 
govern  and  control  the  suit,  both  in  its  institution,  and  in 
regard  to  the  remedy  or  relief  granted.  In  section  674  of 
the  code  it  is  provided  that,  *'When  any  action  is  brought 
against  two  or  more  defendants  upon  a  contract,  any  one  or 
more  of  the  defendants  being  surety  for  the  others,  the 
surety  may,  upon  a  written  complaint  to  the  court,  cause  the 
question  of  suretyship  to  he^  tried  and  detennined,  upon  the 
issue  made  by  the  parties,  at  the  trial  of  the  cause,  or  at  any 
time  before  or  after  the  trial,  or  at  a  subsequent  term  ;  but 
such  proceedings  shall  not  affect  the  proceedings  of  the 
plaintiff."  It  is  ceilain,  we  think,  that  the  complaint  of 
the  surety  mentioned  in  this  section  can  not  be  filed  as  an 
original  suit  or  proceeding,  or  until  after  the  creditor  or 
obligee  has  brought  his  action  upon  the  contract,  against 
both  principal  and  surety.  While  it  is  provided  that  the 
surety's  complaint,  and  the  issue  and  trial  thereon,  ''shall 
not  affect  the  proceedings  of  the  plaintiff"  in  the  original 
action,  it  would  seem  to  be  contemplated  that  such  com- 
plaint should  be  filed  in  the  original  action,  and  during  its 
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pendency.  The  remedy  or  relief  which  section  675  of  the 
code  provides  for  the  surety,  if  the  finding  on  his  complaint 
be  in  his  favor,  shows  that  it  was  intended  the  complaint  of 
the  sui*ety  should  be  filed  in,  and  during  the  pendency  of,  the 
action  of  the  creditor  or  obligee ;  and  that  the  question  of 
i»uretyship  should  and  must  be  tried  and  determined  in  and 
by  the  same  court  in  which  judgment  upon  the  contract  had 
been,  or  might  be,  rendered  against  both  principal  and 
surety. 

Section  675  of  the  code  provides  that,  **If  the  finding 
upon  such  issue  be  in  favor  of  the  surety,  the  court  shall 
make  an  order  directing  the  sheriff  to  levy  the  execution 
first  upon  and  exhaust  the  property  of  the  principal,  before  a. 
levy  shall  be  made  upon  the  property  of  the  sui-ety  ;  and  the 
clerk  shall  indorse  a  memomndum  of  the  order  on  the  exe- 
cution.'' 

The  question  of  the  jurisdiction  of  -the  court  below  over 
the  subject  of  this  suit  was  not  presented  to  the  court  for 
decision.  But  in  section  54  of  the  code  it  is  provided  that 
"the  objection  to  the  jurisdiction  of  the  court  over  the  sub- 
ject of  the  action"  is  not  waived  by  the  failure  to  present 
the  objection  to  the  court  below.  2  R.  S.  1876,  p.  59. 
The  appellee  has  the  right,  thei'efore,  to  present  the  objec- 
tion to  the  jurisdiction  of  the  Wayne  Circuit  Court,  over  the 
subject  of  this  suit,  for  the  first  time  in  this  court.  It  is 
certain,  we  think,  that  an  execution  on  the  judgment,  recov- 
ered by  Henry  Dutton  against  the  appellant  and  appellee  in 
the  court  of  common  pleas  of  Miami  county,  could  onlj'  be 
issued  under  the  law,  if  issued  at  all,  out  of  the  Miami  Cir- 
cuit Court,  under  the  seal  and  attested  by  the  clerk  thereof ; 
and  it  is  equally  certain  that,  upon  the  facts  stated  in  api>el- 
lant's  complaint,  if  the  finding  thereon  wei-e  in  his  favor, 
the  Miami  Circuit  Court  alone,  and  not  the  Wayne  Circuit 
Court,  could  make  the  order  provided  for,  upon  such  a  find- 
ing, in  section  675  of  the  code. 
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Our  conclusion  is,  that  it  is  apparent  on  the  face  of  the 
appellant's  complaint  that  the  Wayne  Circuit  Court  had  no 
jurisdiction  of  the  subject  of  his  suit. 

If  the  appellant  had  filed  his  complaint  for  the  trial  of  the 
'♦question  of  suretyship,"  in  the  Miami  Circuit  Court,  it 
might  well  be  doubted  if  the  facts  stated  themn  would 
entitle  him  to  the  remedy  or  relief,  against  the  appellee,  as 
his  alleged  principal,  provided  in  the  statute.  The  appel- 
lant's suit  is  purely  a  statutory  proceeding,  as  without  the 
statute  he  surely  could  not  maintain  such  a  suit.  In  such  a 
case  the  appellant  must  state  such  facts  in  his  complaint  as 
would  clearly  entitle  him  to  the  statutory  remedy,  and^how 
that  such  remedy  would  be,  or  might  be,  of  some  practical 
sei-vice  to  him.  Otherwise,  it  could  hardly  be  said,  as  it 
seems  to  us,  that  the  facts  stated  were  sufficient  to  consti- 
tute a  cause  of  action ;  for,  in  a  suit  authorized  by  and 
brought  under  the  provisions  of  a  statute  which  gives  a  cer- 
tain and  specific  remedy  in  a  given  case,  the  facts  stated  in 
the  complaint  must  be  sufficient  to  bring  the  case  within  the 
pui*view  of  the  statute,  and  to  entitle  the  complaining  party  to 
the  specific  remedy  or  relief  therein  provided ;  and  if,  in  such 
suit,  the  facts  stated  in  the  complaint  were  such  as  to  show 
that  the  statutory  remedy  would  not,  and  could  not,  be  of 
any  practical  benefit  or  avail  to  the  plaintiff,  it  might  well  be 
questioned,  we  think,  whether  such  facts  would,  or  would 
not,  constitute  a  cause  of  action.  We  need  not  and  do  not 
decide  this  question,  in  the  case  now  before  us ;  but  we 
simply  suggest  it  as  a  query  which  may  be  worthy  of  future 
consideration. 

The  appellant  has  assigned,  as  error,  the  decision  of  the 
circuit  court  in  overruling  his  demurrer  to  the  third  and 
fourth  paragraphs  of  appellee's  answer.  The  demuiTer  was 
filed  to  the  second,  third  and  fourth  paragraphs  of  answer 
jointly,  and  not  to  each  of  them  separately.  It  follows, 
therefore,  that  if  either  one  of  the  said  paragraphs  stated 
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facts  sufficient  to  constitute  a  defence  to  the  appellant's  suit, 
his  demurrer  was  correctly  overruled,  even  though  one  or 
both  of  the  other  paragi-aphs  were  clearly  bad.  The  record 
fails  to  show  any  iiiling  of  the  court  on  the  demurrer,  as  to 
the  second  paragraph  of  answer ;  but,  as  this  second  para- 
gi-aph  contained  a  general  plea  of  payment  of  the  appellant's 
demand  against  the  appellee,  befoi*e  the  commencement  of 
this  suit,  it  is  certain  that  it  stated  facts  sufficient  to  with- 
stand the  appellant's  joint  demuiTer  to  the  three  pai'agraphs 
of  the  appellee's  answer.  We  are  of  the  opinion,  therefore, 
that  the  couil;  committed  no  error  in  overruling  the  appel- 
lant's demurrer  to  the  affirmative  or  s|)ecial  paragraphs  of 
the  appellee's  answer. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  74S4. 
Smith  v.  Strain. 


Supreme  Coxtrt.— Practice.'— Evidence.— Fifiding.^Vfhere  the  evidence. 

although  conflicting,  supports  the  finding,  it  will  not  he  disturbed  by 

the  Supreme  Coiurt. 
Same.— Becord.—Presumptwn.— Costs.— VfYieve  there  is  nothing  in  the 

record  to  the  contrary,  the  Supreme  Court  will  presume  that  the 

ruling  of  the  trial  court  as  to  taxation  of  costs  was  right. 

From  the  Clinton  Circuit  Court. 

L.  McClurg  and  J.  V.  Kentj  for  appellant. 
J.  C.  aSmiY,  for  appellee. 

Elliott,  J. — Two  points  are  stated  in  the  brief  of  appel- 
lant :  The  first  is  that  the  finding  is  not  supported  by  the  evi- 
dence ;  the  second  is  that  the  court  erred  in  oveiTuling 
appellant's  motion  to  tax  costs  against  appellee. 
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The  evidence,  although  conflicting,  supports  the  finding, 
and,  under  a  firmly  settled  rule,  it  is  our  duty  to  uphold  it. 

The  brief  of  appellant  does  not  point  out  any  specific 
eri'or  in  the  ruling  upon  thex  motion  to  tax  costs.  In  his 
motion  he  states  for  cause,  that  the  plaintiff's  i^ecovery  was 
not  reduced  below  fifty  dollars  by  a  set-off  or  counter-claim  ; 
and  this  is  the  only  intimation  given  us  of  the  ground  upon 
which  he  claimed  a  judgment  for  costs.  We  have  looked 
into  the  evidence,  and  think  it  very  probable  that  the  appel- 
lee's recovery  was  reduced  upon  the  issues  of  set-off  and 
counter-claini,  both  of  which  were  tendered  by  the  answer 
of  appellant.  At  all  events,  there  is  nothing  in  the  record 
countervailing  the  presumption  that  the  ruling  of  the  court 
below  was  right. 

Judgment  aflirmed,  with  costs. 


No.  71S0. 

The  Singer  Manufacturing  Company  v.  Struckman  et  al. 

Bill  op  Exceptions.— 2Tfme  of  Filing.— Practice.^Becord.—ynieTe  time 
is  given  in  which  to  file  u  bill  of  exceptions,  the  record  must  show  that 
it  was  ftled  within  the  time  granted. 

From  the  Clark  Circuit  Court. 

J.  B.  Meriwether^  for  appellant. 

Elliott,  J. — The  questions  discussed  by  counsel  arise 
upon  the  evidence,  and,  unless  we  can  regard  the  evidence 
as  in  the  record,  we  can  not  give  them  any  consideration. 
Leave  was  granted  on  the  29th  day  of  December,  1876,  to 
61e  a  bill  of  exceptions  on  the  third  day  of  the  next  term  ; 
but  the  record  does  not  show  that  the  bill  was  filed  on  or 
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before  that  day.  Indeed,  the  record  does  not  show  when 
the  bill  was  filed,  and  we  can  not,  therefore,  treat  it  as  part 
of  the  record.  It  is  well  settled  that,  where  time  in  which 
to  flip  a  bill  is  given,  the  record  must  show  that  it  was  filed 
within  the  time  granted. 
Judgment  affirmed,  at  costs  of  appellant. 


No.  8724. 
Urbahns  v.  The  State. 

From  the  Porter  Circuit  Court. 

J,  E,  Cass,  D,  V.  Bums  and  C.  8.  Denny,  for  appeUant 

D,  P.  Baldioin,  Attorney  Greneral,  J.  W.  Youche,  Prosecuting  Attorney, 
and  W.  W.  Thornton,  for  tlie  State. 

Woods,  J.— Indictment  for  selliue  ^oue-lialf  pint'  of  liquor  to  a  mi- 
nor. Under  tlie  ruling  in  Arbintrode  v.  The  State^  67  Ind.  267,  which  case 
was  followed  in  Gntpe  v.  Tlie  State,  67  Ind  327,  and  Iforris  v.  The  State^ 
69  Ind.  410,  each  count  in  the  Indictment  is  bad. 

Judgment  reversed,  with  iustructious  to  sustain  the  motion  to  quash. 
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ACCEPTANCE. 

See  Conveyance,  3. 

ACCOUNT. 

See  Change  of  Venue,  1,2;  Evidence,  9;  Statute  of  Limitations^ 

ACTION  ON  BOND. 

See  Pleading,  14, 15,  32. 

ADMINISTRATOR. 

See  Decedents'  Estates,  3,  4,  5. 

AFFIDAVIT. 

See  New  Trial,  1,  6;  Practice,  20,  23,  23;  Record. 

AGENCY. 

See  Evidence,  14;   Mechanics'  Lien,  3;   Principal  and  Agent; 

Sheriff's  Sale,  5. 
Signing  Recognizance  for  Another. —Whare  A.,  by  the  authority  and  in  tlie 
presence  of  B.,  signs  B.'s  name  to  a  recognizance  of  bail  for  tlie  stay 
of  execution,  sucn  act  is  as  bindins^  upon  B.  as  if  he  himself  had 
signed  it,  and  tlie  signatui*e  so  aflixeu  is  in  legal  contemplation  in  the 
handwriting  of  B.  Croy  v.  Busenbark,  4^ 

AGREEMENT. 
See  Attorney  and  Client,  1;  Contract,  11, 15;  Fraudulent  Con- 
veyance, 11, 12;  Judgment,  3;  Lien,  2;  Pleading,  22;  Promis- 
sory Note,  13;  Statute  of  Frauds,  5. 

ALLOWANCE. 
See  Change  of  Venue,  1. 

ALTERATION. 

See  Promissory  Note,  10. 

AMENDMENT. 

See  Bill  of  Exceptions,  1;  Liquor  Law;  Pleading,  17. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal,  2. 

ANSWER. 

See  Assault  and  Battery,  2;  Contract,  4,  8  to  11;  Highway,  6? 

Promissory  Note,  3, 12, 13,  20. 
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APPEAL. 

See  Contempt,  1;  Ditches  and  Drains,  8;  Highway,  3,  10;  Par- 
ties ;  Supreme  Court,  4. 

1.  Interpleader,— Parties  to  AppeaL—Practice. -^Where  A.  and  B/ inter- 
plead to  recover  the  possession  of  money  paid  into  court  by  a  third 
person,  and  the  money  is  awarded  A.  by  tlie  judgment  of  the  court, 
B.  may  appeal  from  such  judgment  to  the  Supreme  Court,  although 
he  is  not  named  therein.  Brooks  v.  Dozey^  327 

•2.  Amount  in  Controversy. — Supreme  Court. — Dismissal. — Under  section 
550  of  the  code,  as  amended  by  the  act  of  March  14th,  1877,  Acts  1877, 
Spec.  Sess.,  p.  59,  whicli  amendatory  act  became  a  law  on  the  2d  da^' 
of  July,  1877,  an  appeal  can  not  be  taken  to  the  Supreme  Court,  In 
cases  originating  before  a  justice  of  the  peace,  where  the  amount  in 
controversy,  exclusive  of  interest  and  costs,  does  not  exceed  lifty  dol- 
lai-s.  Halleck  v.  Weller,  342 

3.  Dismissal  of  Appeal, — Practice. — A  motion  to  dismiss  an  appeal  upon 
the  ground  that  no  bond  has  been  filed  by  appellants,  made  after  the 
cause  has  been  considered  and  decided  on  its  merits,  comes  too  late, 
and  will  not  be  entertained.  Critchell  v.  Brown^  539 

APPEAKANCE. 

Withdrawal  of. — Practice.— Where  a  party  files  a  demurrer  to  a  complaint, 
and  afterward  withdraws  his  appearance,  the  demurrer  is  also  there- 
by withdrawn;  and  thereafter  such  demurrer,  and  the  niling  of  the 
court  thereon,  constitute  no  proper  part  of  the  record  of  the  cause. 

Gunel  V.  Ctw,  U 

APPRAISEMENT. 

See  Sheriff;s  Sale,  1. 

ARREST  OF  JUDGI^fENT. 

See  Criminal  Law,  2,  5,  8;  Pleading,  22;  Practice,  8, 9, 34. 

ASSAULT  A^^)  BATTERY. 

See  Criminal  Law,  20. 

1.  Contributory  Negligence.— The  doctrine,  that  contributory  negli^nce 
-on  the  part  of  a  plaintiff  will  defeat  his  action,  has  no  application  to 
a  case  of  unlawful  assault  and  batteiy .  as  the  pei-son  assaulted  is  under 
no  obligation  to  exercise  any  care  to  avoid  the  same  by  retreating; 
and  his  want  of  care,  in  no  just  sense,  contributes  to  the  injury  in- 
fiicted  upon  him  by  such  assault  and  batteiy.  Steinmetz  v.  KUly,  442 

2.  Same.— Answer. — Excusable  Trespass.— It  is  a  good  defence,  to  an  ac- 
tion for  assault  and  batteiy,  to  allege  and  prove  that  the  trespass  was 
4)ommitted  because  of  the  misconduct  of  the  plaintiff,  and  that  the 
defendant  employed  no  more  force  than  was  necessary  and  reasona- 
ble, lb. 

3.  Same.— Replication  de  Injuria.— In  such  an  action,  under  a  replication 
in  general  denial,  the  plaintiff  may  recover  for  the  excess  of  force 
used,  such  replication  being  equivalent  to  the  common  law  replica- 
tion de  injuria.  lb, 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Jtents  and  Pi*ofits  of  Real  Estate  of  Assignor  Sold  on  Execution  in  Hands 
of  Assignee.— PurcJiaser  Entitled  Thereto.— T\\e  ow^ner  of  real  estate 
sold  on  execution  made  nn  assignment  of  his  property,  under  tlie 
statute,  for  the  benefit  of  liis  creditors,  and  turned  the  possession  of 
such  real  estate  over  to  hi^  assignee,  who  collected  the  rents  therefor 
during  the  year  allowed  for  redemption.  The  owner  thereof  being 
insolvent,  and  such  real  estate  not  having  been  redeemed,  suit  was 
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brought  by  the  purchaser  to  recover  the  funds  from  the  rental  of  such, 
property  In  the  hands  of  the  assignee. 
Heldf  that  luch  rent  money  must  be  regai*ded  as  being  the  proceeds  of 
lands  which  belonged  to  the  purchaser  at  the  time  they  accrued,  and 
which  he  could  recover  in  the  hands  of  the  assignee. 
Held,  also,  Uiat  an  assignment  for  the  benefit  of  creditors,  under  the 
statute,  should  not  be  deemed  to  create  any  right  in  the  assignee,  or 
the  creditors  for  whom  he  is  trustee,  whicli  can  exclude  the  equitable 
claims  of  others  in  their  origin  antedating  the  assignment. 

Davi8  V.  Newconib^  413 

ASSIGNMENT  OF  ERROR. 

See  Supreme  Court,  5. 

ASSIGNMENT  OF  JUDGMENT. 

See  Bastardy,  3. 

ATTACHMENT. 

See  Contempt;  Jurisdiction,  I. 

ATTORNEY  AND  CLIENT. 

See  Contract,  15;  Evidence,  11, 14;  PLEAmNO,  23. 

1.  Verbal  Agreement  of  Attorney  not  Binding  on  Client. — Time  of  Filing' 
J  Bill  of  Exceptions. — Case  Distinguished, — Under  section  772  of  the* 

code,  a  verbal  agreement  made  by  an  attorney  with  the  opposite 
counsel,  that  a  bin  of  exceptions  might  be  filed  after  the  sixtv  days, 
and  that  when  tiled  it  should  be  dated  as  of  some  day  within  the- 
sixty  days,  allowed  by  the  court  in  which  to  file  the  same,  is  not 
binding  on  his  client.  Bidgxoay  v.  Morrison,  28  Ind.  201,  distin- 
guished. Gohen  v.  Qoldsberry,  44 

2.  Authority  to  Beceipt  Judgment, —  Statute  Construed, —Under  section 
772,  2  R.  S.  1876,  p.  305,  the  attorney  of  a  judgment  plaintiff  has  no 
authority  to  receive  anything  else  but  money  on  his  client's  judg- 
ment, and  can  not,  except  upon  payment  of  money,  receipt  the* 
judgment  or  execution  issued  thereon. 

McCormick  v.  W,  A,  Wood,  etc.^  Co.,  519 

3.  Same.— Beceipt  o/.  When  not  Binding  on  Client. — Under  said  section,  a 
receipt  executed  by  an  attorney  on  a  judgment  or  execution,  when> 
no  money  is  received,  is  not  binding  on  his  client.  /&..  ^ 

ATTORNEY'S  FEES. 

See  Promissory  Note,  15. 

BASTARDY. 

1.  Judgment  for  Ben^t  of  CTUld.-The  purpose  of  the  statute  regulating 
prosecutions  in  bastardy  cases  is  to  secure  from  the  putative  father 
the  maintenance  of  the  bastard  child,  and  not  to  furnish  money  to 
the  mother  for  her  own  use.  Heritage  v.  Hedges^  247 

2.  Same. — Guardian. — Where,  upon  the  order  of  a  proper  court,  a  bas- 
tard child  has,  for  cause,  been  takcfn  from  the  care  and  custody  of 
the  mother,  and  a  guardian  appointed,  the  latter  has  a  right  to  the 
money  recovered  from  tlie  putative  fatlier,  for  the  beneflt  of  the  child, 
upon  the  judgment  rendered  against  htm  in  the  bastardy  proceed- 
ings, lb. 

3.  Same. — Assignment  of  Judgment  by  Mother.— When  a  bastard  child  has 
been  legally  taken  from  the  custody  of  the  mother,  and  a  guardian 
appointed,  the  mother  can  not  assign  the  iudgment  rendered  in  her 
favor  for  the  beneflt  of  the  child,  against  the  putative  father,  as  col- 
lateral security  for  her  own  individual  debt.  •  lb. 
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4.  Same.—Bemoval  of  Child  from  Custody  of  Mother.-^ColkUeral  Attack,— 
An  order  of  couit  removing  a  bastard  child  from  the  custody  of  the 
mother,  and  appointing  a  guardian,  can  not  be  attacked  collaterally 
by  the  assifi;nee  of  the  mother,  in  an  action  to  obtain  i)osse8sion  of 
money  paid  into  court  by  the  putative  father  upon  the  judgment  in 
the  bastardy  proceedings.  lb, 

BILL  OF  EXCEPTIONS. 
See  Attorney  and  Client,  1 ;  Evidence.  3 ;  Instructions,  3 ;  Judo- 
MENT,  4:  New  Trial,  6;  Practice,  6,  20,  23,  27;  Record;  Su- 
preme Court,  2 ;  Vendor's  Lien,  5. 

1.  Amendment.— Practice,— A  court  has  no  power  to  amend  a  bill  of  ex- 
ceptions, by  incoi-porating  thei*ein  the  clause,  "and  this  was  all  the 
evidence  given  in  the  cause,^'  after  the  close  of  the  term  at  which  such 
bill  was  signed  and  filed.  Seig  v.  Long,  18 

2.  Same.— Appeal.— Evidence. — Where  a  cause  is  appealed  to  the  Supreme 
Court  on  questions  involving  a  consideration  of  the  evidence,  such 
questions  will  not  be  considered  unless  the  record  shows  that  all  the 
evidence  given  in  the  cause  has  been  incorporated  therein  by  a  prop- 
er bill  of  exceptions.  lb. 

8.  Oeneral  recitals  in  a  bill  of  exceptions  can  not  supply  the  place  of 
material  papers.  Goodwin  v.  Sn^th,  113 

4.  Exceptions.-PracUce. — An  exception  must  be  reduced  to  writing  at 
the  time  it  is  taken,  or  the  court,  at  the  time,  must  grant  a  specified 
time  for  reducing  it  to  writing.  lb. 

5.  Time  of  Filing.— Practice.— JRecord.— Where  time  is  given  in  which  to 
file  a  bill  of  exceptions,  the  record  must  show  that  it  was  filed  within 
the  time  granted.  Singer^  etc.y  Co.  v.  Struckmauy  601 

BILL  OP  EXCHANGE. 

See  Pleading,  26, 27;  Promissory  Note,  14. 

BOND. 

See  Appeals,  3;  Office  and  Officer,  2;  Pleading,  14, 16, 32;  State 

Bonds. 
Voluntary  Bond. — When  Binding. — When  a  bond  may  be  required  of  a  per- 
son in  an  official  or  fiduciary  capacity,  he  may,  with  sureties,  volun- 
tarily execute  such  a  bond  as  might  be  required  of  him,  either  in  ad- 
vance of,  or  without,  an  order  of  court  requiring  one  to  be  given. 

Tucker  v.  State  242 
BRIEF. 
See  Supreme  Court,  7. 

BURDEN  OF  PROOF. 
See  Liquor  Law,  2;  Promissory  Note,  4. 

CASES  DISTINGUISHED,  MODIFIED,  DISAPPROVED  AND 
OVERRULED. 

1.  Ridgway  v.  Mon-ison,  28  Ind.  201,  distinguished  as  to  agreement  by 
an  attorney  for  client.  Ooben  v.  wldsberry^  44 

2.  State  Board  of  Agriculture  v.  Citizens  Street  R.  W.  Co..  47  Ind.  407. 
distinguished  as  to  power  of  private  and  public  corporations  to  make 
contracts.  D.  V.  Turnpike  Co.  v.  Board,  etc.^  226 

3.  Quiclk  V.  Goodwin,  19  Ind.  438,  disapproved  as  to  dictum  that  statute 
bars  suit  for  review  of  judgment  after  three  years  in  case  of  fraud. 

Nealis  v.  Dicks,  374 

4.  The  Board,  etc.,  Clark  County  v.  The  State,  ex  rel.,  61  Ind.  75,  and 
The  Board,  etc.,  Boone  County  v.  The  State,  ex  rel.,  61  Ind.  379, 
modified  as  to  what  writ  of  mandate  must  show.        QUI  v.  State,  266 
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5.  Dame  v.  Coffman,  58  Ind.  345,  ovemiled  as  to  the  intention  of  a  mar- 
ried woman  to  charge  her  real  estate  being  necessary  to  create  a 
mechanic's  lien.  Jones  v.  Pothast,  15S 

6.  Whlttelsey  r.  BeaU,  5  Blackl.  143,  Nolte  v.  Llbbert,  34  Ind.  163,  and 
Struble  v.  Xeighbert,  41  Ind.  344,  distinguished  as  to  sufficiency  of 
complaint  on  note  and  mortgage,wliei*e  tne  mortgage  contains  an  in- 
sufficient description.  Sayless  v.  Qlenn.  5 

7.  Cochi-an  v.  Utt,  42  Ind.  267.  distinguished  as  to  description  in  mort- 
gage. Bayless  v.  Glenn,  5 

S.  Oi*opsey  v.  Henderson,  63  Ind.  26S,  distinguished  as  to  term  of  office 
of  Pi-osecuting  Attorney.  Bench  v.  Statey  297 

S,  Brush  V.  Carpenter,  6  Ind.  78,  overruled  as  to  oral  promise  under  the 
statute  of  frauds.  Anderson  v.  Spence^  315 

CHANGE  OF  VENUE. 
See  Highway,  3 ;  Practice,  23. 

1.  Costs  Paid  by  County  from  which  it  is  Taken.-^Auditor.-^The  provision 
of  the  statute  of  1873,  relating  to  the  payment  of  expenses  of  changes 
of  venue,  which  requires  the  auditor  of  the  county  from  which  the 
change  was  taken,  to  issue  his  warrant  on  the  treasurer  of  the  same 
county  for  the  amount  allowed  and  certllled  by  the  court  trying  the 
-  9ause,  is  mandatory,  and  allows  the  auditor  no  discretion;  and  where, 
upon  his  refusal  thus  to  draw  his  warrant,  an  alternative  writ  of  man- 
date is  issued  against  him  to  show  cause,  it  is  not  competent  for  him 
to  attack  the  order  of  the  court  making  the  allowance,  unless,  per- 
haps, for  some  cause  apparent  on  the  face  of  the  order. 

QUI  V.  StaU,  266 

^.  Same,— Accounts  between  Counties,—  Waiver,— When  notice  is  given  the 
board  of  commissioners  of  the  county  from  which  a  change  of  venue 
has  been  taken,  of  the  application  of  the  commissioners  of  the  county 
to  which  the  change  was  taken,  to  have  the  accounts  between  the 
counties,  growing  out  of  the  change  of  venue,  audited  by  the  court 
trying  the  cause,  and  no  objection  is  then  made  by  said  first  named 
boaixT,  such  board  can  not  be  heard  to  make  any  objections  to  said 
accounts  in  the  Supreme  Court.  lb, 

.3.  Change  of  Venue  from  Judge. — Appointrnent  of  Attorney  as  Judge  pro 
tempore,— Constitutional  Law.— The  act  of  March  7th,  1877,  Acts  1877, 
Reg.  Sess.,  p.  28,  authorizing  the  judge  of  a  court,  on  a  change  of 
venue  from  him.  to  appoint  an  attorney  as  judge  pro  tempore^  is  con- 
stitutional. PaU  V.  Taity  450 
CIRCUIT  COURTS. 

Judicial  Circuits,— Legislature  may  Create  and  Limit, — Fortieth  Circuit,— 
The  Legislature  has  the  power  to  create  and  limit  the  duration  of  ju- 
dicial circuits.  The  Fortieth  Judicial  Circuit,  consisting  of  the  coun- 
ties of  Steuben  and  DeKalb,  was  created  by  the  act  of  March  21  st, 
1879,  and  expired,  by  limitation  of  the  same  act,  on  the  Ist  dav  of  Oc- 
tober, 1880;  and  all  criminal  proceedings  of  the  Steuben  CircuH  Court 
thereafter,  as  part  of  the  Fortieth  Judicial  Circuit,  were  void. 

Carpenter  v.  State,  331 
CITIES  AND  TOWNS. 

See  County  Commissioners,  1 ;  Neoliqence,  3  to  9 ;  Pleading,  11, 12, 
13 :  School  Trustees. 

1.  Town,— Incorporation  of.— Legal  Existence,  how  Questioned.— Quo  War- 
ranto,— Where  there  is  an  attempt  to  change  a  town  into  a  city,  under 
the  law  authorizing  towns  to  become  cities,  and  thereafter  such  cor- 
poration assumed  to,  and  did.  act  as  an  incoi-porated  city,  a  citizen 
thereof,  in  his  own  behalf,  can  not  attack  the  right  of  such  corpora- 
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tlon  to  exercise  the  powers  of  an  incorporated  city.  Such  right  can 
only  be  questioned  by  a  proceeding  in  the  nature  of  a  quo  warrantor 
ftled  by  one  possessing  competent  authority,  in  behalf  of  the  State. 

MuUikin  v.  CUy  of  BUxmington^  161 

2.  Same. -^Legalizing  Act.— The  act  of  March  5th,  1877,  Acts  1877,  p.  23, 
ciu-ed  all  irregularities  in  the  organization  of  the  city  of  Blooming- 
ton,  and  validated  its  existence  as  such  city.  /6. 

3.  Same. — Annexation  of  Territory. — Pleading. — Complaint, — Demurrer. — 
Injunction, — Taxes. — County  Commissioners,— Where  a  complaint  to 
enjoin  the  collection  of  taxes  assessed  by  an  incorporated  town  upon 
lands  alleged  to  have  been  illegally  annexed  thereto  alleged  that  such 
annexation  was  made  by  the  order  of  the  board  of  county  commis- 
sioners of  territory  laid  out  in  lots,  and  plat  thereof  recorded,  but 
failed  to  show  that  the  officers  of  such  town  did  not  also  adopt  a  reso- 
lution  annexing  such  territory,  such  complaint  is  insufficient  on  de- 
murrer.  lb. 

4.  Same.— Board  of  Trustees,— An  allegation  in  such  complaint,  that  the 
boai-d  of  trustees  of  such  town  had  not  adopted  a  resolution  annexing 
such  territory  prior  to  the  petition  to  the  board  of  commissioners,  iS' 
not  sufficient  to  show  that  none  was  adopted  prior  to  the  assessment 
of  the  tax  complained  of.  lb, 

5.  Same, — Presumption,— Public  OtHcers.— Until  some  breach  or  omission 
of  duty  on  the  part  of  public  officers  is  shown,  the  presumption  is  la 
favor  of  the  regularity  and  legality  thereof.  76. 

6.  Same.—Annexation  of  Platted  Territory. "Jurisdiction."W}\ere  terri- 
tory, sought  to  be  annexed  to  a  town,  is  laid  out  in  lots,  the  board  of 
county  commissioners  has  no  jurisdiction  to  authorize  such  annex- 
ation; it  must  be  made  by  resolution  of  the  town  authorities.       lb. 

COLLATERAL  ATTACK  ON  JUDGMENT. 

See  Bastabdt,  4;  Ditches  and  Drains,  6;  Guardian  and  Ward,  7; 

Judgment,  6 ;  Jurisdiction,  2, 4. 

COMITY  BETWEEN  STATES. 
It  is  only  common  law  rights,  or  such  rights  as  are  recognized  as  existing 
by  me  general  usage  of  civilized  nations,  which  comity  enforces  in  a 
foreign  forum.  Buckles  v.  Ellers^  221 

COMMISSION. 
See  Prosecuting  Attorney,  2. 
COMMON  LAW. 
See  Seduction,  2  to  4. 
COMMON  PLEAS  COURT  RECORD. 
See  Courts,  6. 
COMPLAINT. 
•^ceCiTiES  AND  Towns,  3, 4;  Insurance   Company,  1;  Judgment,  2; 
Mandate,  3;  Pleading,  1, 11, 14, 15,  20,  22.  26,  26,  35;  Practice. 
1,  2,  16,  19,  21,  33;  Promissory  Note,  8,  13;  Review  of  Judg- 
ment, 1,4. 

CONFESSION  OF  JLT>GMENT. 
See  Replevin  Bail,  2. 
CONSIDERATION. 
See  Contract,  5,  13;  Fraudulent  Conveyance,  6,  9  to  12;  Insur- 
ance Company,  4. 

CONSTABLE. 
See  Pleading,  32,  33. 
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CONSTITUTIONAL  LAW. 

See  Change  of  Venue,  3;  Highway,  14. 

CONTEMPT. 

1.  Attachment  for  Contempt.— A  Quasi  Civil  Proceeding,— Notice  of  Appear.. 
— A  proceeding  against  a  party,  requiring  him  to  show  cause  why  he 
should  not  be  attached  for  contempt  for  an  alleged  violation  of  an 
order  in  a  civil  action,  is  a  quasi  civil  proceeding;  and,  where  an  ap- 
peal is  taken  from  a  judgment  thei-ein  to  the  Supi-eme  Court,  the  no- 
tice and  6ei*vice  thereof  ai*e  sufHcient,  when  there  is  enough  substance 
about  either  to  inform  the  party  notified  that  an  appeal  has  been 
taken.  Beck  v.  State,  250 

2 .  Same,— Appeal.— Appearance. — Waiver  of  Insufficient  Notice.— When  an 
appeal  is  taken  to  the  Supreme  Couit  from  the  judgment  of  the  court 
below,  affixing  a  penalty  for  contempt  of  court,  anu  the  State's  attor- 
ney appears  in  the  cause  and  joins  in  error,  such  appearance  and  join- 
der must  be  taken  as  a  waiver  of  all  objections  to  the  sufficiency  of 
the  notice  of  appeal,  and  the  service  thereof  by  the  attorney  for  the 
State.  lb. 

CONTINUANCE-. 

Practice.— Presumption.-Vi^n  an  application  for  a  continuance,  made  by 
a  defendant,  supported  by  affidavit,  on  the  grounds  that  he  was  una- 
ble to  attend  the  trial  of  the  cause  on  account  of  sickness,  that  he  was 
an  impoilant  witness  in  his  own  behalf  in  such  suit,  and  that  his  pres- 
ence was  necessaiy  to  a  proper  defence  thereof;  the  plaintiff  there- 
upon admitted  that  the  defendant  would  testify  to  the  facts  stated  in 
his  affidavit,  and  consented  that  it  might  be  used  as  evidence  upon 
the  trial,  whereupon  the  court  refused  a  continuance. 

Beldf  that  the  presumption  is  in  favor  of  the  action  of  the  trial  court, with 
refei*ence  thereto,  and  such  action  will  not  be  reversed,  unless  affinu- 
atively  shown  to  have  been  injurious.  Pate  v.  Tait,  460 

CONTRACT. 

See  County  Auditor;  Corporation,  2,  3;  County  Commissioners^ 

2, 3, 5, 7;  Duress:  Evidence,  4;  Husband  and  Wife;  Insanity; 

Pleading,  13  to  16, 22,  23;  Principal  and  Agent;  Promissory 

Note,  9, 13;  Railroad,  1,2;  Specific  Performance;  Taxes,  4.. 

1.  Quantum  Valebat.—A  recovery  for  the  reasonable  value  of  work  done,, 
upon  a  quantum  valebat,  always  presupposes  an  implied  contract. 

Stropes  V.  Boatrdf  etc.,  42* 

2.  Same. — Public  Policy.— Where  there  are  no  parties  capable  of  contract- 
ing, or  where  public  policy  prohibits  a  contract,  there  can  not  be  any 
kind  of  a  conti-act,  either  by  express  agreement  or  implication.     lb.. 

3.  Same. —  Contract.— Principal  and  Agent. — Public  Agents. — Contracts- 
made  by  public  agents  stand  upon  a  different  footing  from  those  made; 
by  agents  of  persons  or  of  private  corporations. 

School  Towny  etc.,  v.  Kendall,  91 

4.  Good-  Will. —  Evidence. — Promissory  Note. — Answer. — Partnership.  — 
Fraudulent  Bepresentations. — Instructions. — Parol  Evidence. — In  an  ac- 
tion upon  a  promissoi7  note  given  for  an  interest  in  a  partnership, 
the  answer  therein  alleged  fraudulent  representations  as  to  the  value 
of  the  stock  owned  by  the  firm,  as  to  the  amount  of  notes  and  ac- 
counts due  thereto,  as  to  the  solvency  of  its  debtors  and  the  amount 
of  its  liabilities.  Upon  the  trial  the  plaintiff  was  permitted  to  intro- 
duce evidence  of  the  value  of  the  good-will  of  such  Arm, 

Held,  that  there  was  no  issue  upon  the  value  of  such  good-will,  and  that; 
the  admission  of  testimony  in  relation  thereto  was  erroneous. 
Vol.  72.-39 
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Heldf  also,  that  proof  of  the  Value  of  such  good-will  did  not  tend  to  dis- 
prove the  existence  of  the  facts  relied  upon  as  a  defence  to  the  action. 

Held,  also,  that  it  was  erroneous  In  such  case  to  instruct  the  iuiy,  that,  if 
they  believed  such  contract  was  in  writing,  they  should  look  to  its 
contents  alone  for  the  terms  and  conditions  thereof,  and  to  disregard 
any  parol  evidence  different  therefrom.  Hines  v.  Driver,  125 

6.  Consideration.— Belease  of  Surety, — A.  purchased  a  hardware  store 
from  B.,  executing  three  promissory  notes  for  part  of  the  purchase- 
money,  payable  respectively  in  one,  two  and  three  years.  The  first 
two  of  these  notes  were  seciu^d  by  mortgage  on  the  store,  and  C.  was 
surety  on  the  third.  Afterward  D.  purchaised  the  store  from  A.,  agree- 
ing to  pay  the  note  due  in  one  year,  and  to  execute  a  mortgage  to  C. 
to  secure  the  third  note;  B.,  without  the  knowledge  of  C,  delivered 
to  A.  the  first  two  notes,  and  released  the  mortgage  given  by  A., and 
agreed  with  A.  to  accept  a  moitgage  from  D.  to  secure  the  third  note, 
and  to  release  C.  therefrom  as  surety. 

Held,  that  there  was  a  sufficient  consideration  for  B.'s  promise  to  A.,  to 
release  0.  from  his  undertaking  as  surety' ;  A.  had  a  right  to  make 
the  I'elease  of  his  surety  an  element  of  consideration  in  \&  sale  to  D., 
and  B.'s  agreement  to  release  rests  upon  a  sufficient  consideration, 
whether  the  promise  to  release  the  surety  was  obtained  by  D.  or  A. 

Clodfelter  v.  HuleU,  137 

'6.  Same.— Promise  for  Benefit  of  Another,— Bight  of  Action,— The  promise 
made  by  B.  to  A.,  for  the  benefit  of  C,  may  be  pleaded  by  C.  as  a 
defence  in  an  action  against  him  as  surety  upon  the  note.  lb. 

7.  Same, — Fraudulent  Bepresentations, — Misrepresentation  as  to  the  legal 
effect  of  a  written  iastrument  does  not  constitute  fraud.  76. 

i8.  Same,— Pleading,— Exhibit,— An  answer  to  a  complaint  upon  a  writ- 
ten contract,  alleging  that  such  contract  was  obtained  by  fraudulent 
representations,  is  defective,  if  it  does  not  set  up  the  alleged  false  i-ep- 
1-esentations;  and  such  a  defect  in  pleading  will  not  be  aided  by  the 
written  contract  filed  A^ith  the  answer,  as  such  contract  is  not  the 
•foundation  of  the  defence.  lb, 

9.  Same.— Diligence,— An  answer,  that  a  contract  sued  upon  was  obtained 
by  misrepresentations  of  its  contents,  is  not  good,  if  it  does  not  show 
that  the  alleged  misrepresentations  were  false,  and  that  the  defend- 
ant exercised  due  diligence  to  guard  against  fraud.  lb. 

10.  Same.— Excuse  for  Negligence.— To  excuse  want  of  due  care  and  dili- 
gence in  such  case,  the  answer  must  show  that  there  was  known  trust 
and  confidence  between  the  parties  to  the  contract,  and  that  the  rela- 
tionship of  the  parties  was  such  as  to  justify  the  existence  of  such 
trust  and  confidence.  lb, 

11.  Same, — Presumption, — Where  an  agreement  is  set  up  by  a  pleading, 
and  is  not  alleged  to  have  been  in  writing,  it  will  be  presumed  to  be 
verbal.  lb. 

12.  Same.— Verbal  Agreement.— A  verbal  contemporaneous  agi-eement  can 
not  vary  the  terms  of  a  written  contract.  lb. 

13.  Same, — Past  Consideration, — A  past  consideration  will  not  support  a 
contract.  lb, 

14.  Work  and  Labor. — Implied  Promise, — Member  of  Family. — General  and 
Special  Verdicts, — Contract,  for  Benefit  of  Another . — Practice, — In  an  ac- 
tion by  a  husband  and  wife  for  the  value  of  work  and  labor  alleged  to 
have  been  done  for  the  defendant  by  the  wife  before  maiTiage,  there 
was  a  eeneral  verdict  for  the  plaintiffs,  and  also  a  special  finding  tliat 
the  wife,  when  a  child,  was  taken  by  the  defendant  into  his  family  as 
a  member  thereof,  in  which  she  continued  to  live  as  a  member  until 
she  was  twenty -two  years  old,  without  making  any  contract  with  the 
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defendant  as  to  cempettsation  other  than  had  been  made  for  her  when  he 
took  hery  and  that  she  had  never  made  any  claim  for  compensation 
until  after  her  marriage. 

Held,  that  the  defendant  can  not  be  held  liable  upon  any  implied  eonti-act 
or  promise  on  his  part  to  pay  her  for  such  service. 

Neldy  aiso,  that  the  special  finding  was  not  so  inconsistent  witli  the  gen- 
eral vei*dict  as  that  the  fonner  should  control  the  latter. 

Heldf  also,  that  it  may  fairly  be  inferred  from  the  language  of  the  special 
finding,  that,  when  such  wife  became  a  member  of  defendant's  fam- 
ily, it  was  in  pursuance  of  an  express  contract  made  by  him  witli  some 
one  in  her  behalf,  for  her  compensation,  and  that  under  such  contract 
she  continued  to  live  in  his  family  until  she  was  twenty-two  years  of 
age. 

Held,  also,  that  such  contract  would  enure  to  her  benefit,  and  that  for 
work  and  labor  done  thereunder  she  might  sue  in  her  own  name, 
using  such  contract  either  as  a  cause  of  action,  or  as  evidence  in  a 
common  count  for  work  and  labor  done.    Medsker  v.  Richardsouy  323 

15.  Failure  of  Consideration,— Chiaranty. — Attorney.— Notice,— Judgment, — 
A.  and  another  sold  and  assigned  to  B.  a  judgment  which  they  had 
commenced  a  suit  to  revive.  A.  guaranteed  to  B.  that  the  judgment 
was  wholly  unpaid.  Pait  of  the  consideration  of  the  sale  was  the 
agi-eemeut  of  B.  to  pay  C,  the  attorney  of  the  assignoi-s,  his  fee  in 
the  pending  suit  to  revive  the  judgment.  In  such  suu  payments  were 
proved  and  allowed,  reducing  the  amount  due  on  the  judgment  to  a 
gi-eater  extent  than  was  claimed  by  0.  as  a  fee  therein,  buit  by  0. 
against  B.  to  recover  for  his  sei*vices  under  such  agreement. 

Held,  that  the  consideration  for  the  agi*eement  of  B.  to  pay  C.'s  fee  had 
failed. 

Held,  also,  that  A.  and  his  co-assignor,  having  commenced  the  suit  to  re- 
vive such  judgment,  had  notice  thereof  and  were  bound  thereby. 

McFadden  v.  Blair,  365 

16.  Construction,— Grading  Railroad, — For  construction  of  a  written  con- 
tract for  the  grading  of' a  railroad-bed,  including  specifications  for 
grubbing,  excavations,  etc.,  see  opinion,  in  Irwin  v.  Smith,  482 

CONVEYANCE. 
See  Covenant;  Evidence,  21;  Fraudulent  Conveyance. 

1.  Life-Estate ,—  Words  of  Conveyance  ,—A  conveyance  of  real  estate  to  A . , 
subject  to  the  condition  expressed  in  the  deed,  that  "B.  is  to  have  the 
privilege  of  a  suppon  off  of  said  lands  during  his  lifetime,  without 
incumbrance/'  conveys  a  life-estate  in  the  land  to  B.,  although  B. 
is  not  named  in  the  deed  as  a  vendee.  Stout  v.  Dunning^  343 

2.  Deed, ^Construction  o/.— Such  deed  should  be  so  construed  as  to  carry 
out  the  intention  of  the  grantor,  and  •*  without  encumbrance"  was  in- 
tended to  mean  without  incumbrance  of,  or  im2>ediment  to,  the 
rights  of  said  B.  Ih, 

3.  Same,— Delivery,— Acceptance,— A  deliveiy  of  a  deed  to  one  of  several 
grantees  is  a  sufficient  delivery ;  and  where  such  deed  conveys  land 
to  one,  subject  to  the  life-estate  of  another,  a  claim  of  title  under  the 
deed  by  the  tenant  for  life  implies  an  acceptance  of  the  conveyance 
on  his  part.  Ih, 

CORPORATION. 
See  Cities  and  Towns,  1;  Pleading,  11,  13,  23;  School  Trustees. 

1.  School  Corporation. — A  school  town  or  township  is  a  purely  public 
corporation  and  tlie  tiiistees  thereof  public  agents. 

School  Town,  etc,^  v.  Kendall,  91 

2.  Corporations^  Public  and  Private.— Distinction  in  Regard  to  Defences,— 
There  is  a  broad  difference  between  a  private  coi'poration  organized 
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for  a  private  purpose,  thongh  subserving  a  public  interest,  and  a  pub- 
lie  corporation,  like  a  county  or  city,  for  public  purposes  only.  The 
Ir.^ter  class  may  always  defend  on  the  CTOund  that  the  supposed  con- 
tract was  outside  of  the  authority  coiuerred  on  them  by  law.  The 
State  Board  of  Agrkultitre  v.  The  CUizena  Street  R.  W,  Co.,  47  Ind.  407» 
distinguished.  Driftwood  V.  Turnpike  Co.  v.  Board,  etc.,  22^ 

3.  Same.— The  officers  of  a  municipal  corporation  can  not  bind  the  cor- 
poration by  any  contract  which  is  beyond  the  scope  of  its  powers  or 
entirely  foreign  to  its  piuposes.  lb, 

COSTS. 

See  Chakoe  of  Venue,  1,  2;  Fees  andSalabies;  Supreme  Court, 
10;  Voluntary  Payment,  2. 

1.  Order  Adjudging,  upon  Reversal  of  Judgment.— The  reversal  of  a  judg- 
ment for  error  in  the  admission  of  incompetent  evidence  carries^ 
costs  back  to  the  issues,  including  costs  of  subpcenas  and  their  ser- 
vice, docketing,  making  up  the  issues,  and  entries  to  the  beginning  of 
the  trial,  although  the  error  which  required  the  reversal  occurred 
after  the  tiial  began,  if  its  effect  was  to  render  the  proceedings,  from, 
the  very  first  step,  erroneous.  Eigenmann  v.  Kerstein,  SI 

2.  Same.— Practice.— An  objection  to  the  order  of  the  trial  court  adjudg- 
ing costs  upon  the  reversal  of  a  cause  must  designate  the  alleged 
error  therein,  by  specifying  the  items  and  amounts  which  are  deemed 
erroneous.  lb. 

3.  Mistake.— Pleading. — Demand. — A  complaint  to  recover  costs  volun- 
tarily paid  by  the  plaintiff,  which  were  erroneously  taxed  by  the 
clerk  through  mistake,  is  bad,  unless  it  avers  a  demand  made  before 
suit.  Thompson  v.  Doty,  33G 

COUNTY  AUDITOR. 
See  Change  of  Venue,  1. 
Publication  of  Tax  List.^Public  Policy.— A  county  auditor,  who  is  also 
publisher  of  a  newspaper,  has  no  riffht  to  publish  a  delinquent  tax 
list  in  his  newspaper  without  precedent  request  from  some  one  rep- 
resenting the  county,  and  compel  payment  of  the  value  of  the  work 
out  of  the  county  treasury.  Stropes  v.  Board,  etc.,  A% 

.  COUNTY  BRIDGES. 
See  County  Commissioners,  2, 4, 5,  6. 
COUNTY  COMMISSIONERS. 
See  Change  of  Venue,  2;  Cities  and  Towns,  3, 4,  6;  Ditches  ani> 
Drains,  6,  7,  8;  Highways,  10;  Taxes,  4.  * 

1.  Special  Session.— Annexation  of  Territory.— City. — A  board  of  county 
commissioners,  convened  in  special  session,  can  not  make  a  valid  or- 
der for  the  annexation  of  contiguous  territory  to  an  incorporated  city. 

City  of  ViiiQsnnes  v.  Windman,  218 

2.  Powers  of  in  Regard  to  Repair  of  Bridges. — Contract.—  Ultra  Vires. — A 
board  of  county  commissioners  has  no  authority  to  furnish  aid  to  a 
gravel  road  or  turnpike  company,  in  building  or  repaiiing  its  road, 
at  the  expense  of  the  county,  nor  to  enter  into  a  contract  therewith 
for  the  future  repairs  of  a  bridge,  or  the  approaches  thereto,  on  the 
line  of  its  road.  D.  V.  Turnpike  Co.  v.  Board,  etc.,  226 

3.  Same.— Statute  Construed. — Section  4  of  the  gravel  road  act,  1  R.  S. 
1876,  p.  655,  does  not  empower  the  board  of  county  commissioners  to 
enter  into  a  contract  on  its  own  part  in  relation  to  the  road.  lb. 

4.  Same.— County  Bridges.— Approaches.— Repairs.— It  is  the  duty  of  the 
board  of  commissioners,  under  the  statute,  to  cause  all  the  biidges  in 
the  county  to  be  kept  in  repair,  and  the  approaches  thereto  are  to  be 
deemed  a  part  thereof.  Tb* 
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5.  Same. ^Contract  must  be  Made  in  Pursuance  of  Statute, —Tix^  mode  in 
which  a  county  is  bound  to  provide  for  repah*s  to  bridges  and  their 
approaches  is  specially  pointed  out  by  statute,  and  a  contract  by  the 
board  of  commissioners  thereof,  which  contravenes  that  mode  and 
substitutes  another,  is  void.  76. 

<».  Same.— How  Bridges  are  to  he  Repaired,— Statute  Cojwfnied.— While 
the  county  commissioners  must  cause  all  the  biidges  of  the  county 
to  be  kept  in  repair,  by  section  2, 1  R.  S.  1876,  p.  239,  the  expense 
thereof  must  be  borne  by  the  road  district  in  which  such  bridge  is 
situate,  so  far  as  it  is  able,  and  tlie  i*e8idue  by  the  county.  lb. 

7.  Can  not  Offer  Reward  for  Arrest, — Contract, — Ultra  Vires, -^A  board  of 
county  commissioners  has  no  power  to  aid  in  the  arrest,  prosecution 
or  conviction  of  a  person  charged  with  the  commission  of  crime, 
either  by  an  offer  of  reward  or  by  the  employment  of  detective  or 
professional  skill;  and  a  conti*act  made  by  such  boprd  for  such  pur- 
pose, not  entered  of  i-ecord,  is  ultra  vires,  and  can  not  be  enforced. 

Boardf  etc,,  v.  Brad{ford,  455 

COUNTY  TREASURER. 

See  Criminal  Law,  9. 

COURTS. 

See  Criminal  Circuit  Courts;  Practice,  7. 

1.  Power  of. — Vacating  Judgment.— Fraud,— Eqtiity. — The  power  and 
right  of  courts  of  equity  to  set  aside  judgments  procured  by  fraud 
are  now  unquestioned.  Nealis  v.  Dicks,  374 

3.  Same,— Review  of  Judgment,— Statute  Co}istrued,—'f\ie  statute  concern- 
ing the  review  of  judgments  does  not  restrict  the  power  of  the  court 
to  set  aside  judgments,  to  the  causes  and  modes  therein  specified,  to 
the  exclusion  ofall  other  causes  and  modes.  lb. 

3.  Same, — Courts  possess  other  powers  than  those  expressly  conferred 
by  statute.  lb, 

4.  Judicial  Kfiowledge.— Signature  of  Officer.  --Presumption. — Courts  take 
judicial  knowledge  of  the  signatures  of  their  officers ;  and  where  the 
signature  afllxed  to  the  jurat  in  an  affidavit  on  which  an  information 
is  based  was  "Rufus  P.  Wells,  C.  P.  C.  C,"  the  Supreme  Court  will 
pi-esume  that  the  couit  in  which  such  information  was  filed  knew 
such  signature  to  be  that  of  its  clerk.  Buell  v.  State,  523 

5.  Same. — Where  the  contrary  does  not  appear,  the  presumption  Is  In 
favor  of  the  action  of  the  trial  court,  that  the  pereon  before  whom  an 
oath  puriwrted  to  have  been  taken  in  such  affidavit,  had  authority  to 
administer  oaths.  lb. 

6.  Evidence, — Recot'ds  of  Common  Pleat  Courts. — Transcript,— The  records 
of  common  pleas  courts  became  a  part  of  the  records  of  the  circuit 
courts,  resi)ectively,  by  section  81  of  the  act  of  1873,  Acts  1873,  p.  97, 
and  tliey  are  admissible  in  evidence  in  the  circuit  court  without  a 
transcript  tliereof.  Jones  v.  Levi,  mi- 

COVENANT. 
Warranty,—  Eviction. —  Ouster.- Paramount  Title,— Possession. — yomi)ial 
Damages,— The  owner  of  certain  real  estate  died  intestate,  leaving  a 
widow  and  a  daughter,  A.  R.  Tlie  widow  aftenvai-d  intennanTed 
with  F.,  who  joined  her  in  a  deed  conveying  an  undivided  one-half 
of  such  real  estate  to  H.  F.,  subsequently,  as  guardian  of  A.  R..  con- 
veyed to  H.  the  remaining  half  of  such  real  estate,  who  executed  a 
mortgage  on  the  whole  tract  to  said  F.,  as  guardian,  to  secure  a  note 
given  therefor.  Aftenvard  H.  conveyed  sSd  real  estate,  by  wan-an- 
ty,  to  the  plaintiff,  subject  to  said  mortgage.  Subsequently,  A.  R., 
having  manied,  caused  the  same  to  be  sola  on  decree  of  foreclosiu^ 
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ot  said  mortgage,  and,  after  tlie  expiration  of  a  year,  received  a  sher- 
iff's deed  tlierefor,  and  took  possession  tliereof  and  evicted  the  plain- 
tiff.   Sttit  to  recover  on  the  covenants  of  his  deed. 

Held,  that  the  possession  of  A.  B.,  under  said  sheriff's  sale  and  deed,  was 
not  an  ouster  of  the  plaintiff  under  a  paramount  title,  but  simply  a 
transfer  and  continuation  of  the  possession  of  H.  and  the  plaintiff  by 
the  conveyances  to  them. 

Held,  also,  that,  while  neither  of  said  deeds  may  have  been  operative  to 
convey  the  title  intended  to  be  transfeiTCd,  yet  so  long  as  i>ossession 
is  held  thereunder,  only  nominal  damages  can  be  awarded  for  breach 
of  the  covenants  of  the  deed.  Sebrell  v.  Hughes^  18& 

COVERTURE. 

See  Ditches  ▲nd  Drains,  4. 

CRFMINAL  CIRCUIT  COURTS. 

Criminal  circuit  courts  are  not  circuit  courts,  but  inferior  coiuts,  ^nthin 

the  meaning  of  the  constitution.  Hench  v.  State,  297 

CRIMINAL  LAW. 
See  Embezzlement;  Justice  of  the  Peace. 

1.  Prosecution  of  Felonies  by  Affidavit  and  Information. — Avemients  in  Affi- 
davit. — In  the  prosecution  of  a  felony  by  affidavit  and  information, 
under  the  act  of  March  29th,  1879.  Acts  1879,  p.  143.  the  affida\it  as 
well  as  the  information  must  contain  tlie  averments,  tlmt  the  defend- 
ant is  in  custody  on  the  charge  for  wliioh  lie  is  prosecuted,  v.d  that 
the  grand  jiu-y  of  the  county  Is  not  in  session.  *     Lindsey  v.  f^tate,  3ft 

2.  Same. — Sufficiency  of  Affidavit.— Motion  in  Arrest  of  Judgment.— Stat- 
ute Construed, — The  word  "indictment*'  as  used  in  the  first  clause  of 
section  144,  2  R.  S.  1876.  p.  409,  incUides  the  affldavit  and  infonna- 
tion,  wliich  may  in  certain  cases  form  the  basis  of  a  criminal  prose- 
cution, and,  when  such  a  prosecution  is  founded  tliei*eon.  the  judg- 
ment may  be  arrested  for  the  want  of  any  material  jurisdictional 
averments  either  in  the  affidavit  or  Information.  lb. 

3.  Pleading.— Indictment.— Failure  to  Give  D-ue  Tax  List.— An  indict- 
ment charging  a  pei-son  with  failing  to  givvj  a  true  list  of  all  his  tax- 
able property  for  the  year  1878,  when  requested  by  the  assessor  of  a 
certain  township,  by  omitting  fi-om  such  list  certain  specified  prop- 
erty, is  not  good,  unless  it  charge  that  the  party,  at  the  time,  was  of 
full  age  and  sound  mind,  and  a  resident  of  the  township,  and  that  he 
was  the  owner  of  the  property  named,  on  the  1st  day  of  April,  1878. 

Lose  V.  State,  285 

4.  Intoxicating  Liquor. — Sale  for  Medicinal  Purposes  on  Prescription. — A 
sale  of  intoxicating  liquor  on  the  prescription  of  a  physician,  for 
medicinal  puii>oses,  is  not  a  violation  of  tlie  statute  requiring  a 
license  to  sell  liquor.  Elrod  v.  State,  292 

5.  Pleading. — Felony. — Prosecution  by  Affidavit  and  Information. — Statute 

Construed.— In  a  prosecution  for  a  felony,  by  affidavit  r.nd  infomui- 
tion,  under  the  act  of  Mardi  29th,  1879,  Acts  1879,  p.  143,  the  affida- 
vit must  state  the  facts  which  give  the  court  authority  to  try  the  de- 
fendant on  affidavit  arai  information,  and,  if  it  does  not,  sncli  defect 
may  be  reached  by  a  motion  in  arrest  of  judgment. 

Btirrotighs  v.  State,  334 

6.  iSamc— Such  statute  does  not  contemplate  that  the  affidavit  may  suite 
less  than  is  required  to  be  stated  in  the  information.  ///. 

7.  Same.— The  facts  authorizing  such  mode  of  prosecution  should  be 
verified.  Jb^ 
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8.  Same,— Arrest  of  JkidffmenL— Assignment' of  J^rror.— iVartfcc.—Wliat- 
ever  is  sufficient  to  arrest  a  judgment  may  be  assigned  for  error  on 
appeal.  76. 

9.  IndictmeTU.—Defalcation  of  Public  Officer,— County  Treasurer.— Faihtre 
to  Pay  over  Money  to  Successor. — ^An  indictment  against  a  count}*  treas- 
urer for  an  alleged  defalcation,  in  falling  to  pay  over  certain  moneys 
to  his  successor  in  office,  under  the  statute  in  i-elation  thereto,  2  R.  S. 
1876,  p.  450,  must  charge  that  at  the  expiration  of  such  officer's  term 
there  remained  in  his  hands,  either  actually  or  constructively,  a  sum 
of  money  received  by  him  by  virtue  of  his  office,  which,  u|)on  proper 
demand,  after  his  term  had  expired,  he  fraudtdently  failed  or  refused 
to  account  for  and  pay  over  to  his  successor.  State  v.  Hebelf  361 

10.  Saine. — Such  statute  does  not  require  any  officer  named  therein. to 
account  to  his  successor  until  tlie  expiration  of  his  term.  lb. 

11 .  Same. — Upon  a  trial  on  such  indictment,  proof  that  such  officer's  term 
had  expired  is  necessary  to  a  conviction.  lb, 

12.  Same.— In  criminal  pleading,  whatever  is  required  to  be  proved  upon 
the  trial,  must  be  fli-st  charged  in  the  indictment.  lb. 

13.  Nuisance. — Disorderly  House. — Repeal  of  Statute. — Section  17  of  the 
liquor  law,  1  R.  S.  1876,  p.  872,  repeals  section  10  of  the  misdemeanor 
act,  2  R.  S.  1876,  p.  462,  entirely,  and  section  S  of  the  same  act,  as  far 
as  it  is  inconsistent  therewith.  Douglass  v.  State,  385 

14.  Same. — Section  17  Construed.— The  penalty'  pro\ided  in  section  17 
does  not  limit  the  application  of  such  section  to  places  only  where  the ' 
keeper  thereof  may  have  a  license  to  sell  intoxicating  liquors.        lb, 

15.  Same. — Misdemeanor. — Indictment. —Information. — Misdemeanors  may 
be  prosecuted  in  the  circuit  court,  either  by  indictment  or  by  affidavit 
and  information,  and,  so  far  as  practicable,  the  practice  in  either 
mode  must  be  governed  by  the  law  applicable  to  prosecutions  on 
affidavit.  76. 

16.  Same.— Separate  Trial.— Discretion  of  Court.— \i  is  discretionary  with 
the  trial  court  to  allow  separate  trials  to  defendants  jointly  indicted 
for  a  misdemeanor.  76. 

17.  Same. — Evidence. — Upon  a  trial  on  an  indictment  for  maintaining  a 
nuisance,  evidence  as  to  the  crowds  on  the  sidewalks  in  front  of  or 
near  the  saloon  of  the  defendants,  is  admissible.  ib, 

18.  Liquor  Law.— Selling  Without  License.— Instruction.-'Partnership.^'On 
the  trial  of  a  defendant  indicted  for  selling  intoxicating  liquors  with- 
out license,  he  set  up-  as  a  defence  that  the  sale  was  made  by  him 
as  the  employee  of  A.,  who  had  license.  The  State  introduced  evi- 
dence to  prove  that  he  was  the  employee  of  A.  &  B.,  partners. 

Held^  that  it  would  not  be  error  to  refuse  to  instruct  the  jurj',  on  request 
of  the  defendant,  that  ''it  is  assumed  by  the  State  In  this  case  that 
there  was  a  partnership  between  A.  &  B.,"  thus  restricting  the  pros- 
ecution to  a  single  theory  on  the  evidence. 

Held^  also,  that  there  being  evidence  to  which  an  instruction  asked  h\ 
the  defendant  and  not  included  in  any  instruction  given  by  the  court 
was  pertinent,  the  instruction  should  have  been  given ;  and,  there  be- 
ing upon  the  facts  stated  therein  no  partneship  Between  A.  &  B.,the 
dciendant  had  a  right  to  have  the  jury  so  informed. 

Burke  v.  State,  302 

19:  Neto  Trial.— Practice.— In  criminal  cases  the  motion  for  a  new  trial 
is  in  time  if  filed  before  judgment.  75, 

20.  Assault  and  Battery.— Felonious  Intent.— Verdict.— Acquittal.— Where 
on  an  indictment  for  assault  and  battery  with  intent  to  kill,  a  verdict 
was  returned,  finding  the  defendant  guilty  of  assault  and  battery 
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only,  it  Is  equivalent  to  an  express  finding  that  the  defendant  is  not 
ipiilty  of  the  felony  ohai*ged.  Bryant  v.  State,  400 

21.  Same.— Evidence. — Former  Conviction. — Once  in  Jeopardy. — Onsaid  trial 
the  evidence  showed  that  the  defendant,  prior  to  the  finding  of  the 
indictment,  had  been  aiTested,  tried,  found  guilty  and  fined  before 
a  justice  of  the  peace  for  the  same  assault  and  batteiy,  the  injured 
party  having  been  subpoeiuied  as  a  ^^itnes8. 

Held,  that  the  defendant  having  once  been  put  in  jeopar^y^  the  verdict 
on  jthe  trial  of  said  indictment  was  contrary  to  law,  and  judgment 
thereon  en-oneous.  lb. 

22.  Same.-^Flea  of  Former  Co/irfcft'on.— Evidence  of  a  former  conviction 
for  the  same  offence  is  admissible  under  the  general  issue.  lb* 

22.  Obstructing  Righway. --Jurisdiction  of  Justtcc—Under  section  3,  2  R. 
S.  1876,  p.  66S,  justices  of  the  peace  have  jurisdiction  to  try  offences 
for  ol»tructing  a  highway,  and  adjudging  the  punishment  therefor, 
provided  by  section  66,  2  R.  S.  1876.  p.  479.  Miller  v.  State,  421 

23.  Same—Statute  Construed. --Under  said  section  3,  a  justice  of  the  peace 
has  jiurisdicdon  to  tiy  cases  where  fine,with  discretion  to  imprisooi 
or  where  fine  or  imprisonment,  but  not  both,  maybe  adjudged  as  pun- 
ishment, lb, 

24.  Same. —Title  to  Real  Estate.— The  lurisdiction  of  a  justice  in  a  crimi* 
nal  case  is  not  ousted  by  the  fact  that  the  title  to  real  estate  may  in- 
cidentally come  in  issue.  lb. 

26.  Same." Substitution  of  Copy  for  Lost  Affidavit."WheTe  an  afildavit, 
upon  which  a  defendant  was  trie<1  befoi-e  a  justice,  was  lost,  its  place 
may  be  supplied  on  appeal  to  the  circidt  court,  by  the  substitution  of 
a  new  affidavit  shown  to  be  an  exact  copy  of.  the  original,  and  sworn 
to  by  the  same  person.  lb. 

CROSS  COMPLAINT. 

See  Pleading,  18, 19;  Practice,  S,  9. 

DAMAGES. 
See  Covenant;  Mortgage,  1;  Negligence,  9;  Pleading,  32;  Spe* 

ciFic  Performance. 
To  allow,  as  damages  for  the  detention  of  property,  a  sum  exceeding  its 
value,  is  not,  in  itself,  en-oiieous.  Wasiilurn  v.  Roberts,  213 

DECEDENTS*  ESTATES. 
See  Guardian  and  Ward,  7 ;  Promissory  Note,  13. 

1.  Action  to  Set  Aside  Final  Settlement.— Statute  of  Limitations.— An  ac- 
tion to  set  aside  a  final  settlement  of  an  estate,  for  fraud  or  mistake, 
must  be  brought  within  three  years  after  the  final  settlement  is  made, 
under  the  statute  authorizing  such  an  action,  and  it  does  not  fall  with- 
in an}*^  of  the  provisions  of  tiie  general  statute  of  limitations. 

Spicer  v.  Hoekman^  120. 

2.  Same.— Interest  of  Plaintiff'— Fleading.—ln  such  action,  the  plaintiff 
must  show  that  he  had  such  an  Interest  in  the  estate  as  caused  him 
to  be  injured  by  the  mistake  or  fraud  complained  of.  lb, 

3.  Appointment  of  Same  Person  as  Administrator  of  Two  or  More  Estates. 
—Resignation.— There  is  no  law  which  forbids  the  appointment  of  the 
same  person  as  administrator  or  executor  of  two  or  more  estates  or 
wills,  nor  any  provision  requiring  a  resignation  or  revocation  of  the 
letters  in  one  case,  because  of  confiicting  inlferests,  or  of  claims  in 
favor  of  one  estate  against  the  other.  Wright  v.  Wright,  149 

4.  Same."  Claims, "Parties  to  Actions."  Claim  of  Administrator.— Statute 
Construed."The  provisions  of  section  1  of  the  act  of  March  11th,  1S75, 
p.  59.  in  relation  to  the  settlement  of  claims  against  decedents*  es- 
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tatcs,  are  applicable  to  any  claim  of  an  executor  or  ailnilnistrator. 
whether  held  in  his  personal  ri«;hc  or  as  adniini^tnitor  or  executor  of 
another  estate,  or  as  ^lardian  or  trustee  in  any  matter  Avherein,  oi*di- 
narily,  he  might  sue  m  his  own  name.  Ih. 

IS.  SaXe  of  Real  Estate  by  Admini8trator.'''V€mie,—Juriadtction."'Oii  the 
petition  of  an  administrator  for  an  order  to  sell  real  estate  of  a  dece- 
dent, the  jurisdiction  of  the  court  of  tlic  county  where  such  land  is 
situate  is  concun-ent  with  that  of  the  county  where  letters  of  admin- 
istration were  granted.  Jones  v.  Levi,  586 

DECLARATIOXS. 

Sec  Evidence,  11.  • 

DEED. 

See  Conveyance  ;  Covenant. 

DEFALCATION. 

See  Criminal  Law,  9;  Office  and  Officer,  2. 

DELIXQLT2NT  TAX  LIST. 

See  County  Auditor. 

DELmCRY. 

See  Conveyance,  3. 

DEMAND. 

See  Costs,  3;  Promissory  Note,  7. 

DEMURRER. 

See  AfpSarance;  Cities  and  Towns,  3;  Former  Adjudication,  8; 

Insurance  Company,  2;  Mandate,  3,  4;  Pleading;  Practice, 

21,36. 

DEPOSITION. 

1.  Objection  to.— When  Made.— At  the  trial  of  a  cause  a  deposition  offered 
in  evidence  was  objected  to  for  the  first  time,  on  the  ei'ound  that  it 
was  written  by  the  attorney  of  the  party  offering  it,  hi  his  office  iu 
this  State,  and  not  in  the  State  of  Ohio,  where  it  purported  to  have 
been  taken,  and  proffered  proof  In  support  thereof. 

IZcW,  that  the  objection  thereto,  under  the  first  clause  of  section  266  of 
the  code,  could  not  be  made  after  the  commencement  of  the  dial. 

Truman  v.  Scott,  258 

2.  Same.— Statute  Construed.— The  second  clause  of  said  section  has 
reference  to  cases  where,  in  the  progi-ess  thereof,  there  api>ears  in 
the  evidence  adduced  on  the  issues  some  reason  for  suppressing  tlie 
deposition,  which  is  not  disclosed  in  the  deposition  itself,  but  does 
not  authorize  the  inti'oduction  of  evidence  outside  of  the  issues  for 
the  purpose  of  sho\\ing  the  invalidity  of  the  deposition,  though  it  be 
on  grounds  not  apparent -in  the  deposition.  Such  an  issue  must  be 
tendered  and  disposed  of  before  the  trial  begins.  //>. 

DESCRIPTIO  PERSONS. 

Sec  Insanity,  2;  Pleading,  11 ;  Promissory  Note,  5. 

DESCRIPTION. 

See  Pleading.  3,  4. 

DILIGENCE. 

See  Contract,  0;  Review  ok  Judgment,  3. 

DISCLAIMER. 

See  Parties. 
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DISMISSAL. 
See  Appeal,  2,  3;  Supreme  Court,  5. 
DITCHES  AND  DRAINS. 
See  Drainage;  Mortgage,  G;  Pleading,  23. 
1^  Petition.— Under  the  act  of  March  11th,  1S67,  an  application  or  peti- 
tion for  the  construction  of  n  ditcli  or  drain  must  allege,  and  the  al- 
legation must  t)e  proved,  that  tlie  proposed  ditch  or  drain  will  be  con- 
ducive to  the  public  liealth.  convenience  or  welfare,  or  that  the  same 
would  be  of  public  benefit  or  utility^  to  render  the  subsequent  pi-o- 
ceedings  thereunder  valid  or  le^l.  Deisner  v.  Simpson,  435 

i.  Sam€."SUitu%  Repealed.— Statute  Coii«mi<?rf. —Wherever  tlie  provi- 
sions of  the  drainage  act  of  March  9th,  1875, 1  R.  S.  1876,  p.  428,  are 
in  conflict  with  the  act  of  Mairh  11th,  1867.  Acts  1867,  p.  186,  ui>on 
the  same  subject,  its  provisions  will  govern,  and.  In  so  far,  must  be 
constnied  as  repealing,  by  implication,  the  conflicting  provisions  of 
the  act  of  1867.  Ih. 

3.  Draining  Aasociation.—Action  by,  Against  Member  for  Assessment.— De- 
fence." A  member  of  a  draining  association  is  restricted,  by  section 
*21  of  the  act  of  March  10th,  1873, 1  R.  S.  1876,  p.  418,  in  his  defence* 
in  an  action  by  the  association  for  the  assessments  of  his  benefits,  to 
such  only  as  relate  to  the  amount  thereof. 

Liberty  Tp.  Draining  Association  v.  Watkins,  459 

4.  Same.—Married  Wcman.— Could  not  be  Member  of  such  Association,-^ 
Coverture.— Practice.— A  manled  woman,  prior  to  the  act  of  March 
25th,  1879,  could  not  become  a  member  of  a  draining  association  in- 
corporated under  said  act  of  March  10th,  1873,  by  si^nf  its  original 
articles  of  association ;  and,  not  being  a  member  thereof,  was  not  re- 
stricted in  her  defence,  in  a  suit  against  her  for  the  assessment  of 
benefits,  to  such  objections  only  as  i*elated  to  the  amount  thereof.  lb, 

5.  Savie.— Evidence.— Public  Utility^— Benefits.— On  such  trial,  it  would 
be  eiToneous  to  permit  such  association  to  prove  the  public  utility  of 
the  work,  and  the  benefits  her  land  would  receive.  /6. 

6.  Assessment  of  Benefits. — County  Commissidners. — Finding. — Collateral 
Attack.— Statute  Construed.— Under  the  act  of  March  10th,  1873, 1  R. 
S.  1876,  p.  418,  concerning  ditches  and  drains,  one  who  is  not  a  mem- 
ber of  an  association  organized  under  said  act  can  not,  on  an  appeal 
from  the  assessment  of  benefits  and  injuries,  attack  the  validity  of 
such  assessment  on  the  ground  that  the  petition  presented  to  tlie 
board  of  commissionei-s,  asking  the  appointment  of  appraisers,  was 
not  signed  by  the  requisite  number  of  land-owners;  the  finding  of 
such  board,  iii  such  case,  that  a  proper  petition  had  been  presented, 
and  appraisei*s  appointed  thereunder,  unappealed  from,  is  final  and 
conclusive,  and  can  not  be  attacked  collaterally. 

Hume  V.  Little.  F.  R.  Draining  Association,  499 

7.  Same. — Duty  of  Commissioners. — Petition, — Appraisers, — In  such  case, 
when  the  board  of  commissionei-s  have  foimd  that  a  proper  petition, 
properly  signed,  has  been  presented,  and  has  made  the  order  for  the 
appointment  of  appraisei-s,  its  jurisdiction  therein  was  at  an  end.    lb, 

8.  Same.— Appeal.— AUhowgh  said  act  of  March  10th,  1873,  does  not  in 
tenns  ])rovide  for  an  a])peal  from  the  finding  and  order  of  the  county 
board  on  such  petition  for  the  appointment  of  appraisers,  yet  an  ap- 
peal may  be  taken  therefrom  by  *-any  one  aggi-ieved,''  under  section 
31  of  the  act  in  i-elation  to  county  boards,  1  K.  S.  1876,  p.  357.        lb, 

DRAINAGE. 

1.  Surface  Water.— Bights  of  Contiguous  Owners.— Where  the  situation 
of  two  adjoining  fields  is  such  that  the  surface  water  from  rains  and 
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melting  snows  flows  naturally  from  one  neld  upon  the  other,  the 
owner  of  the  upper  field  may  not  construct  drains  or  trenches  so  as 
to  concentrate  the  flow  of  water  upon  the  lower  field  and  increase 
the  wash  upon  the  land.  Templeton  v.  Voahloe^  134 

2.  Same.— The  right  of  the  owner  of  an  upper  field  to  make  drains  on 
his  own  land  is  restricted  to  such  as  are  i*equired  by  good  husbandly 
and  the  proper  improvement  of  the  surface  of  the  ground  and  as  may 
be  discharged  into  natural  channels  without  infl kiting  palpable  and 
imnecessaiy  injury,  on  a  lower  field  of  an  adjacent  o^ner.  //;. 

DURESS. 

1.  Threats  to  withhold  the  payment  of  a  debt,  or  to  refuse  the  perfonii- 
ance  of  a  conti^act,  or  to  do  an  injuiy  which  may  at  once  be  redressed 
by  legal  process,  is  not  duress.  Tucker  v.  Statey  242. 

2.  Same. —  Who  may  Plead. — Only  those  affected  by  unlawful  fear  or  re- 
straint may  plead  duress  In  avoidance  of  their  contracts;  sureties  can 
not  plead  the  duress  of  their  principal  in  discharge  of  their  own  lia- 
bility, lb. 

EMBEZZLEMENT. 
Bepeal  of  Statute.— Statute  Construed." Saving  Clause. —Pending  Prosecu- 
tions.—The  proviso  to  section  3  of  the  act  of  March  21st,  1879,  upon 
the  subject  of  embezzlement.  Acts  1879,  p.  126,  saved  the  right  to 
prosecute  for  offences  committed  under  the  previous  statute  upon  the 
subject  of  embezzlement,  and  the  right  to  continue  pending  prosecu- 
tions thereunder.  State  v.  Smith ^  649^ 
EMINENT  DOMAIN. 
See  Highway,  12. 

EQUITY. 

See  Mortgage,  4. 

ESTOPPEL. 

See  Mortgage,  4,  6;  Pleading,  12. 

1.  Every  estoppel  must  be  certain  lo  eveiy  intent,  and  not  be  taken  by 
argument  or  inference.  Lash  v.  Sendell,  475 

2.  Same.— Application  o/.— The  doctrine  of  estoppel  can  have  no  applica- 
tion where  eveiything  in  relation  to  the  transaction  is  equallj'  well 
known  lo  botii  parties.  lb, 

EVICTION. 
See  Covenant;  Mortgage, 3. 
EVIDENCE. 
See  Bill  op  Exceptions.  1.2;  Continuance;  Contract.  4;  Court, 
6;  Criminal  Law.  17.  21 ;  Ditches  and  Drains.  5;  Highway'.  4; 
Liquor  Law,  2,4;  Mortgage,  9;  New  Trial,  1,  3,7,  8,  9;  Plead- 
ing, 23;  Practice,  7,  29,  30.  31;  Promissory  Note,  4.  17,  IS; 
Sherifp*s  Sale,  2;  Supreme  Court,  1,  2,  C,  7,  9;  Vendor's 
Lien,  4. 

1.  Practice.— Supreme  Court.— An  objection  to  the  admissibility  of  evi- 
dence can  not  be  i-aised  for  the  first  time  in  the  Supreme  Coiut. 

Bniker  v.  Kelseijs  51 

2.  Same. — Declarations  of  Husband  where  Wife  is  Joint  Defendant. — \Vhere 
a  husband  and  wife  are  joint  defendants,  the  declarations  of  the  hus- 
band are  admissible  in  evidence,  though  not  made  in  the  presence  of 
tlie  wife.  lb, 

3.  Same. — Motion  for  a  New  Trial.— Practice— Bill  of  Exceptions.— Su- 
preme Court.— A  motion  for  a  new  trial,  on  the  ground  of  the  admis* 
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sion  of  certain  evidence  therein  set  forth,  can  not  be  made  to  brinff 
before  the  Supreme  Court  for  consideration  the  admissibility  of  evi- 
dence different  therefrom,  recited  in  the  bill  of  exceptions.  lb. 

4.  Sufficiency  (jf.—Contract.^As  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding  and  judgment,  see  opinion  in 

Cunningham  v.  Spillman^  62 
^.     Practice. —TYie  Supreme  Court  will  not  disturb  the  finding  of  the 
lower  court,  on  a  disputed  question  of  fact,  if  there  Ls  evidence  in  the 
]*ecord  on  which  the  finding  can  stand.  Martin  v.  Cauhle^  67 

C-  Admissibility  of  Parol  Evidence  to  shoic  Fraud  as  against  Written  Con- 
tract,—^\idence  tending  to  show  fraud  is  admissible  in  cases  where 
fraud  is  the  issue,  although  it  may  vary,  add  to  or  contradict  the 
terms  of  a  written  instrument.  Hines  v.  Driver,  125 

7.  Instruction  to  Find  for  Plaintiffs  wtien  Proper.— Where  the  evidence 
clearly  makes  out  a  case  for  the  plaintiff,  and  there  is  no  evidence  to 
contradict  it  or  to  establisli  a  defence,  it  is  proper  for  the  court  to  in- 
stnict  tlie  jury  to  find  for  the  plaintiff. 

Hazzard  v.  Citizens^  etc..  Batik,  130 

5.  Same.— As  to  sufficiency  of,  to  wairant  court  in  directing  a  finding, 
see  opinion.  lb, 

"9.  Expert  Testimony. — Relative  Value  of  Mutual  Services. — In  an  action 
u|>on  an  account  for  services  rendered,  where  there  have  been  mutu- 
al dealings  between  the  parties,  it  is  not  error  to  permit  a  witness 
familiar  with  the  facts  to  testify  as  to  the  relative  value  of  ser>'ices 
and  commodities  which  entered  into  the  mutual  account  of  the  par- 
ties. Johnson  v.  Thompsonf  167 

10.  Same. -'(Question  for  Jury. "Practice. "In  such  case,  the  value  of  such 
testimony  may  be  tested  by  cross-examination,  so  that  the  jury  may 
properly  estimate  the  weight  to  which  it  is  entitled  as  evidence.   lb. 

11 .  Secondary .  -  -  When  Admissible .  -  -Attorney .  -  -Declarations . — On  the  trial 
of  an  action  to  obtain  an  entiy  of  satisfaction  of  a  judgment  on  the 
ground  of  the  payment  thereof,  by  one  of  the  execution  defendants, 
while  an  execution  thereon  was  in  the  hands  of  the  sheriff,  to  an  at- 
torney of  recoi-d  for  the  judgment  plaintiff,  who  was  also  deputy- 
sherin,  the  declarations  and  admissions  of  such  attoiiiey  tending  to 
show  the  payment  of  the  judgment,  or  execution  issued  thei-eon,  are 
admissible  in  evidence,  when,  at  the  time  of  such  trial,  both  the  at- 
torney and  said  judgment  defendant  were  dead.  Elliott.  J.,  dis- 
sents. Boyse  v.  Learning.  193 

.12.  It  is  not  ei-ror  to  admit  evidence  of  the  condition  of  a  gutter  and  cross- 
ing more  than  a  year  after  an  accident,  caused  by  a  defect  therein, 
upon  the  statement  of  counsel  that  he  proposed  afterward  to  show 
that  there  had  been  no  material  change  in  their  condition  from  the 
time  of  such  accident  until  such  examination  was  made. 

City  of  Indianapolis  v.  Scotly  196 

13.  Same.— Witness.— Expert.' -The  opinion  of  an  expert,  as  to  whetlier 
one  of  the  sleepers  in  such  gutter  bridge,  he  having  examined  it,  had 
rotted  recently,  or  whether  the  decay  was  of  some  length  of  time, 
wjis  admissible  in  evidence  on  such  trial.  lb, 

.14.  Same.— Privileged  Communicntions.— Attorney  and  Client.— Agency  of 
Husband  for  Wiff.— On  such  trial  the  defendant  offered  to  prove  by 
B.,  a  member  of  a  law  firm,  a  conversation  had  by  him  with  the  hus- 
band of  the  plaintiff,  soon  after  such  accident,  in  relation  thereto,  and 
as  to  the  condition  of  such  gutter  bridge,  at  a  time  when  B.  was  not 
a  member  of  the  firm,  but  a  clerk  in  their  office,  and  understood  tluit 
he  was  being  consulted  as  a  lawyer. 
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ffela,  that,  if  the  husband  was  acting  as  agent  for  his  wife,  his  statements- 
to  B.  were  privilegeil,  and  inadmissiDle  in  evidence. 

Held,  also,  that  if  he  were  not,  at  the  time,  the  agent  of  ids  wife,  his  state- 
ments  were  not  competent  evidence  against  her.  lb, 

16.  Primary  and  Secondary. "Waiver. —Where  a  witness  testifies  without 
objection  to  the  general  character  and  contents  of  a  written  instru- 
ment, the  production  in  evidence  of  the  instrument  itself  is  thereby 
waived.  JSlrod  v.  SUxte,  292 

16.  Presumption.— Where  the  evidence  is  not  in  the  record,  the  presump- 
tion in  the  Supreme  Court  is,  that  the  verdict  was,  in  all  ess^ential 
respects,  supported  by  sufficient  proof  on  the  trial  of  the  cause. 

/.  <j&  V.  B.  B.  Co.  V.  McCaffery,  294 

17.  Statute  of  Limitations. — Concealment  of  Cause  of  Action.—A&  to  suffi- 
ciency of  evidence  to  support  a  verdict,  and  to  warrant  the  jurv  in 
finding  such  a  concealment  as  to  take  a  case  out  of  the  statute  of  lim-^ 
itations,  see  opinion  in  Pate  v.  Tait,  450 

18.  Beceipt.—Parol  Evidence.— \u  ordinary  receipt  may  be  explained, 
controlled,  qualified  or  even  contradicted  by  parol  evidence ;  and  re- 
ceipts of  judgments  on  the  record  stand  upon  the  same  footing. 

Lash  V.  Bendell,  47& 

19.  Proof  of  Statements  of  Deceased  WitTiess.— It  is  competent  to  prove  state- 
ments made  by  a  deceased  witness  upon  a  former  trial ;  and  prima 
facie  evidence  of  the  death  of  such  witness  is  a  sufficient  basis  on 
which  to  introduce  such  proof.  Booker  v.  Parsley,  497 

20.  Sheriffs  Sale.— Proof  Necessary  in  Aetiin  against  Party  other  than  Exe- 
cution Defendant.— In  an  action  by  a  purchaser  at  a  sheriff^s  sale, 
against  the  execution  defendant,  it  is  sufficient  to  warrant  a  recovery 
to  show  the  judgment,  the  execution,  the  sale  and  sheiiff' s  deed ;  but^ 
when  it  is  against  a  party  other  than  the  execution  defendant,  it  must 
be  shown,  in  addition,  that  the  execution  defendant  had  title  in  the 
premises  to  which  the  judgment  Hen  attached.   Shipley  v.  Shook,  511 

21.  Same.— Proof  of  IHtle  in  Bemote  Grantors. — Proof  of  title  in  remote 
grantors,  respectively,  is  necessary  to  render  the  conveyance  of  a  sub- 
sequent grantee  effectual  as  evidence  of  title.  /6» 

22.  Same. — Failure  to  Admit  Evidence,  when  not  Available  as  Error.— Where 
the  evidence  offered  and  excluded  by  the  trial  court  would  not  have 
supplied  a  fatal  defect  in  the  evidence  upon  which  the  plaintiff  relied 
for  a  recovery,  no  substantial  injury  was  done  by  its  ^-ejection.      76. 

23.  Secondary.— Becord.— Contents,  how  Proved. — Where  a  record  is  lost, 
its  contents  may  be  proved,  like  the  contents  of  any  other  document, 
by  the  best  available  secondary  evidence.  Jones  v.  Levi,  58S 

24.  Same. — ^A  sworn  copy  of  a  record  cobstitutes  a  well  recognized  species 
of  secondary  evidence,  ranking  next  to  a  duly  attested  copy.         lb. 

25.  Same.— Complete  Transcript. — Where  a  transcript  of  the  record  entries 
'        in  a  cause  affords  proper  evidence  of  such  proceedings  as  were  em- 
braced therein,  such  transcript  is  admissible  in  evidence,  although  it 
may  not  be  a  complete  transcript  of  the  whole  cause.  lb. 

'     EXCEPTION. 

See  Bill  of  Exceptions,  4;  Guardian  and  Ward,  2,  3, 6. 

EXECUTION. 

See  Agency;  Assignment  for  Benefit  of  Creditors;  Attorney 

AND  Client,  2,  3;  Sheriff  Sale,  2, 4,  5,  6. 

EXECUTIVE  POWER. 
See  State  Bonds,  3. 
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EXEMPTION. 
The  statute  exempting  property  from  seizure  and  sale  for  debt  does  not 
applj'  to  property  wlilch  the  debtor  voluntarily  conveys  by  way  of 
mortgage  to  a  creditor.  Love  v.  Blair,  281 

EXHIBITS. 
See  iNSURAifCE  Company,  3;  Pleading,  1,  2,  3,  6  to  10,  29,36 ;  Prom- 
issory Note,  16;  Review  of  Judgment,  2. 

EXPERT. 
See  Evidence,  9, 13. 
FAILURE  OF  CONSIDERATION. 
See  Contract,  15;  Promissory  Note,  2. 
FEES  AND  SAL^iRIES. 
J*ractice. ^The  tee  and  salary  act  of  1875  confers  no  right  to  recover  costs 
in  cases  where  such  a  right  did  not  previously  exist  under  the  gen- 
eral rules  of  law,  and  does  not  authorize  the  recovery  of  money  paid 
upon  a  judgment  for  costs,  upon  motion.  Thompson  v.  Dot^,d^ 

FINDING. 
See  Ditches  and  Drains,  6;  Evidence,  4,  7,  8;  Supreme  Court,  9. 

FORECLOSURE. 
See  Mortgage;  Pleading,  3, 4;  Practice,  2,  3;  Principal  and 
Surety,  3;  Vendor's  Lien,  3. 

FORMER  ADJUDICATION. 
See  Pleading,  31, 

1.  Pleading. — A  plea  of  former  adjudication  need  not  contain  a  tran- 
script or  copy  of  the  judgment  therein,  and,  if  filed  with  such  plea, 
it  can  not  be  regarded  as  a  part  thereof.      Mc Sweeney  v.  Carney,  430 

2.  Same,—  When  Judgment  in  Former  Suit  a  Bar.— It  is  only  where  tlie 
point  in  issue  has  been  determined  in  a  former  suit,  that  the  judg- 
ment therein  is  a  bar  to  a  subsequent  action;  but  if  the  suit  is  discon- 
tinued, or  the  plaintiff  was  non-suited,  or  for  any  other  cause  there 
has  been,  and  could  have  been,  no  judgment  of  the  court  on  the  mat- 
ter in  issue,  the  proceedings  are  not  conclusive.  lb. 

3.  Same.— Point  in  Issue.— Question  of  Fact.— Demurrer. —Whether  the 
point  in  issue  was  adjudicated  is  a  question  of  fact,  and  the  court  can 
not,  on  a  demurrer,  go  beyond  a  plea,  averring  that  it  was  adjudica- 
ted, to  determine  that  fact.  lb. 

FORMER  CONVICTION. 
See  Criminal  Law,  21,  22. 

FRAUD. 
See  Contract,  4  to  13;  Courts,  1;  Evidence,  6;  Judgment,  2,  3; 

Promissory  Note,  3,  4,  20. 
Misrepresentation  as  to  the  legal  effect  of  a  written  instrument  does  not  con- 
stitute fraud.  .     Clodfelter  v.  HuleU^  137 

FRAUDULENT  CONVEYANCE. 
See  Fraud. 

1.  Complaint  to  Set  Aside.— A  complaint  to  set  aside  an  alleged  fraudu- 
lent conveyance  of  real  estate  by  a  debtor  must  aver,  that  at  the  time 
such  conveyance  was  made  the  debtor  did  not  have  sufficient  other 
property,  subject  to  execution,  to  pay  and  satisfy  all  his  then  exist- 
ing debts.  Koble  v.  Bines,  12 

2.  Cmnplaint.—Insolvenqf,— Pleading.— The  averment  in  a  complaint  to 
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set  aside  an  alleged  fraudulent  conveyance,  that  the  grantor  therein, 
at  the  time  such  conveyance  was  made,  *^had  no  other  proi>erty  sub- 
ject to  execution  sufficientto  pay  his  debts,  or  any  part  thereof,^'  is 
a, sufficient  averment  of  insolvency.  Bruker  v.  Kelsepf  51 

3.  Same. — It  is  necessary  in  such  action  to  allege  in  the  complaint,  not 
only  that  such  debtor  had  no  other  property  at  the  time  of  the  con- 
veyance, out  of  which  the  debt  could  be  msLde,  but  also  tliat  at  the 
time  of  the  commencement  of  such  suit  he  had  not  sufficient  other 
property  subject  to  execution  to  satisfy  the  plaintiff's  claim.         lb. 

4.  JSame. — Bule  of  Pleading. — Such  complaint  should  affirmatively  show 
a  complete  right  to  resort  to  the  land  for  satisfaction  of  the  debt,  and 
that  can  not  be,  unless  the  conveyance  when  made  was  fraudulent  as 
against  creditors,  and  unless  the  right  of  action  which  then  accrued 
is  shown  to  continue.  lb. 

5.  Same. — Betum  of  Nulla  Bona  Equivalent  to  Allegation  of  Insolvency. — 
If  such  suit  is  brought  without  first  prosecuting  the  debtor  to  the  end 
of  an  execution,  the  complaint  should  distinctly  aver  his  insolvency 
and  want  of  property  subject  to  execution  at  the  time  of  bringing 
suit;  but  if  execution  has  been  had,  and  due  return  of  nulla  bona 
thereon  has  been  made,  and  suit  be  brought  within  a  reasonable  time 
thereafter,  it  is  a  sufficient  allegation  of  insolvency  to  aver  the  fact 
of  such  judgment  and  return.  lb. 

6.  Same.— Averment  as  Against  Wife.—Where  the  wife  of  the  debtor  is 
the  grantee  in  such  alleged  fraudulent  conveyance,  and  a  joint  de- 
fendant, it  is  sufficient,  as  against  her,  to  allege  that  such  conveyance 
was  made  without  any  consideration,  and  that  she  received  the  same 
for  the  fraudulent  purpose  of  getting  title  in  her  own  name,  to  pre- 
vent the  creditors  of  her  husband  from  reaching  the  same  on  execu- 
tion to  satisfy  their  debts.  lb. 

7.  Action  to  Set  Aside.— Pleading.— Proof.— A  plaintiff,  in  an  action  to 
set  aside  an  alle^d  fraudulent  conveyance  of  land,  and  to  subject  the 
same  to  execution  and  sale,  must  allege  in  his  complaint,  and  prove 
on  the  trial,  that,  at  the  time  tlie  conveyance  was  executed,  the  gran- 
tor therein  and  debtor  did  not  have  other  property  left  subject  to  exe- 
cution sufficient  to  pay  all  his  then  existing  debts. 

Pfeifer  V.  Snyder,  78 
S.  Same.— Complaint.— In  such  action  the  allegation  in  the  complaint, 
that  such  debtor  '*owned  no  property  of  any  consequence*^  except 
that  alleged  to  have  been  fraudulently  conveyed,  is  not  equivalent  to 
an  allegation  that  he  owned  no  other  property  subject  to  execution, 
sufficient  for  the  payment  of  all  his  debts.  lb. 

9.  Orantee.—Notice.— Consideration.— The  grantee  in  a  fraudulent  con- 
veyance, who  has  paid  a  valuable  consideration,  can  not  be  affected 
thereby,  unless  he  had  notice  of  the  fraudulent  purpose  of  the  grantor. 

Brown  v.  Batolingsy  505 

10.  Same.— Husband  and  Wife.— Conveyance. — Inchoate  interest  of  Wifp.— 
The  relinquishment  bv  a  wife  of  her  inchoate  interest  in  the  lands  oi 
her  husband  is  a  sufficient  consideration  to  support  a  conveyance  to 
her  of  part  of  the  lands  of  her  husband.  lb. 

11.  Same.— Agreement.— An  aCTeement  by  a  husband  to  convey  certain 
land  to  his  wife  in  consideration  that  she  would  relinquish  her  in- 
choate interest  in  his  lands,  which  she  did,  is  valid  though  not  in 
writing.  lb. 

12.  Same.— Moral  Obligation,— Consideration.— Such  agreement  is  founded 
on  a  valuable  consideration,  and  creates  a  moral  obligation;  which 
the  husband  had  a  right  to  discharge.  lb 
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FRAUDULENT  REPRESENTATIONS. 

See  Contract,  4,  7. 

GOOD-WILL. 

See  Contract,  4. 

GOVERNOR  OP  STATE. 

See  State  Bonds. 

GUARANTY. 

See  Contract,  15 ;  Pleading,  23 ;  Statute  of  Fraui>s,  2^. 

GUARDIAN  AND  WARD. 

See  Bastardy.  2, 3,  4 ;  Insanity. 

1.  Marriage  of  Female  Ward. — Upon  the  marriage  of  a  female  ward,  and 
the  oonsequent  maturity  of  her  claim  for  a  settlement  with  her  guar- 
dlan,  the  fiduciary  relation  of  such  cruardian  ceases,  and  he  hecomes 
simply  her  debtor  for  the  balance  of  her  means  in  his  hands  not  ac- 
counted for.  Spicer  v.  Hockman,  120 

2.  Report, — Exceptions. —Pleading. —Practice. ^Demurrer. -AVhere  an  ex- 
ception to  a  guai-dian's  report  charges  that  six  per  cent,  interest  only 
has  been  accounted  for.  and  that  ten  per  cent,  should  be  charged,  a 
question  of  law,  and  not  of  fact,  is  presented  thereby,  and  the  excep- 

,    tioii  fs  not  the  subject  of  demurrer.  GlideweU  y.  Snyder t  528 

3.  Same. — Step-Father^—Where  an  exception  to  a  guardian's  report  mak- 
ing  an  allowance  to  a  steivfather  for  boarding  and  clothing  the  ward 
avei-s,  *nhat  H.  B.  is  the  step-father  of*  such  ward,  but  fails  to  aver 
that  he  was  such  step-father  at  the  time  he  furnished  said  board  and 
clothing,  it  is  insufllcient  on  demuiTer.  lb. 

4.  Same.— Approval.— yrtxen  a  guardian's  report  has  been  approved  by 
the  court,  it  will  be  presumed  that  the  court  has  examined  and  ap- 
proved the  several  items,  and  the  report  will  be  treated  as  prima  facie 
correct.  lb. 

5.  Same.— Step-Father.— Father.— Support  p/  Child.— A  father,  or  step- 
father, may  be  allowed  compensation  for  the  support  of  a  child,  in  a 
proper  case,  out  of  said  child's  estate.  lb. 

6.  Jury  Trial.— A.  juiy  trial  is  not  a  matter  of  right  in  case  of  exceptions 
to  a  guardian's  report,  or  in  the  Uial  of  any  matter  connected  with 
the  administration  of  the  trust,  except  in  certain  cases  provided  for 
by  statute.  lb. 

7.  Decedents*  Estates.— Notice  of  Sale.— Collateral  -4ttacifc.— Upon  a  peti- 
tion by  an  administrator  for  art  order  to  sell  the  real  estate  of  a  dece- 
dent, such  administrator,  who  was  also  the  guardian  of  the  minor 
heii-s  of  such  decedent,  filed  on  behalf  of  his  wards  his  written  assent 
thereto,  which  order  was  granted,  without  further  notice  to  such  heirs. 

HeUlf  that  such  order  of  sale  can  not  be  collaterally  attacked. 

Jones  V.  Levi.  58d 
HIGHWAY. 

See  County  Commissioners,  2  to  6. 

1.  Eeinonstrance.— Public  Utility.— Damages.— A  person,  through  whose 
land  it  is  proposed  to  locate  a  public  highway,  may  remonstrate 
upon  tlie  n*ound  of  the  inutility  thereof,  and  in  the  same  remon- 
strance claim  damages.  Peed  v.  Brenneman^  288 

2.  Same.— Practice.— Veixllct.— Venire  do  Nofjo. — On  the  trial  of  a  cause 
in  relation  to  the  location  of  a  public  highway,  in  which  there  was  a 
remonstrance  on  account  of  the  inntilTty  thereof  and  for  damages, 
the  verdict  was  in  favor  of  its  public  utility,  but  as  to  one  of  the  re- 
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monstrants  found  neither  for  nor  against  him  on  the  question  of 
damages. 

Seld^  that  such  a  verdict  was  so  defective  that  a  judgment  could  not  be 
rendered  thereon  as  against  such  remonstrant,  and  that  he  was  entitled 
to  a  venire  de  novo  for  the  trial  of  the  whole  cause,  including  the 
question  as  to  the  public  utility  of  such  proposed  highway. 

ffeUl^  also,  that  this  would  open  up  the  whole  question  of  the  public 
utility  of  such  highway,  not  only  as  to  him,  but  also  as  to  the  other 
i>enioustrants.  lb. 

3.  Relocation  of,— Appeal.— Change  of  Fent<«.—lYacticc.— Appeals  from 
the  order  of  a  board  of  commissioners,  establishing  or  relocating  a 
highway,  are  placed,  by  section  36  of  the  act  conceiiiing  county 
boards.  1  R.  S.  1876,  p.  357,  on  the  same  footing  as  ordinary  eivil 
actions,  and  a  change  of  venue  thereof  from  the  judge,  forVuuse, 
may  be  gi*anted.  Schrnhd  v.  Keeneut  309 

4.  Same.— Names  of  Owners  of  Lands.— Evidence. — Motion  to  Dismiss,— li^ 
upon  trial  of  such  action,  the  evidence  showed  that  the  names  of  all 
the  owners,  occupants  or  agents  of  the  lands  through  which  the 
road  would  pass,  were  not  set  forth  in  the  petition,  it  is  a  matter  of 
defence  and  not  a  cause  for  dismissing  the  action.  lb. 

5.  Same, — Trial  de  novo  on  Appeal, — Upon  an  appeal  from  an  order  of  a 
board  of  commissionei*s  establishing  or  changing  a  highway,  the 
cause  must  be  tried  de  novo;  that  is,  all  questions  In  issue  before 
the  commissioners  must  be  again  tried  in  the  circuit  court.  lb. 

6.  Same.— Bemonstrance,— Answer,— Isstte,— A  remonstrance  filed  either 
against  the  public  utility  of  the  proposed  highway,  or  on  account  of 
damages,  constitutes  an  answer  to  the  petition,  and  tenders  an  issue 
which  must  be  examined  by  the  commissioners,  and  must  be  again 
tiied,  on  appeal,  in  the  circuit  comt.  lb, 

7.  Same.— Where  the  remonstrance  is  against  the  public  utility  of  the 
road,  and  on  account  of  damages,  two  issues  are  presented,  which 
must  be  tried  by  the  circuit  comt  on  appeal.  lb. 

8.  Same,— Bight  to  Bemonstrate.— Public  Utility.— Damages. — Waiver. — 
The  right  to.  remonstrate  against  the  utility  of  a  road  is  not  waived 
by  lirst  remonstmiug  on  account  of  damages.  /&» 

9.  Same. — Parties ,  Petitioner  atid  Bemonstrant.— Practice. — In  such  case 
the  petitioner  ought  to  be  made  the  plaintiff  and  the  remonstrant  the 
defendant  in  the  circuit  court.  lb. 

10.  Same. — Appeal, — Board  of  Commissioners  not  Proper  Party. — Supreme 
Court.— 'the  board  of  commissionei-s  is  not,  either  in  the  circuit  or 
Supreme  Coiut,  a  pi"oi)er  or  necessary  party  to  an  appeal  from  an  or- 
der of  sueli  board  establishing  or  relocating  a  public  highway.      lb, 

11.  Location  of. — Public  Utility.— ^o  pereon  has  the  right  to  open  and 
maintain  a  highway  over  the  land  of  another  without  his  consent, 
where  such  highway  has  been  found  not  to  be  of  public  utility. 

Blackman  v.  Halves,  515 

12.  Same.— Emitient  Domain. — Wlien  Invoked.— The  right  of  eminent  do- 
main can  only  be  invoked  for  the  compulsory  taking,  or  the  enforced 
appropriation,  of  private  property,  when  some  public  exigency  re- 
quires the  exercise  of  that  sovereign  right.  lb. 

13.  Same.— When  a  highway  petitioned  for  has  been  found  not  to  be 
needed  for  public  use,  public  exigency  does  not  require  that  it  shall 
be  opened  and  maintained.  lb. 

14.  Same.— Constitutional  Law.—^o  much  of  section  24  of  the  act  in  rela- 
tion to  highways.  1  R.  S.  1876,  p.  533.  as  implies  that,  after  a  contem- 
plated highway,  or  a  change  in  a  highway,  has  been  found  not  to  be 

Vol.  72.— 40 
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-of  public  utility,  it  may  nevertheless  be  opened  or  made  and  main- 
tained by  the  petitioner  therefor,  at  his  own  expense,  is  unconstitu- 
^■tional  and  void.  /5. 

HUSBAND  AND  WIFE. 
:  See  Evidence,  2, 14 ;  Fraudulent  Conveyance,  6, 10, 11 ;  Mechanic's 

Lien,  3;  Promissory  Note,  1 ;  Vendor's  Lien,  2  to  .5. 
•  Contract  by  Wife  of  Insane  Husband  as  to  Her  Separate  lieal  Property. — 
Statute  Constnted. ^By  the  act  of  March  11th,  1861, 1  R.  S.  1876.  p. 
555,  a  married  woman  whose  husband  is  insane,  but  wliose  insanity 
has  not  been  judicially  declared,  can  make  a  valid  contract  concern- 
ing her  separate  real  property.  Shin  v.  Bosart,  105 

IDENTITY. 
See  Name. 

INDEMNITY. 
See  Statute  of  Frauds,  2. 

INJUNCTION. 
See  Cities  and  Towns,  3;  Lien,  1 ;  Pleading,  35;  Taxes,  3. 
. Pleading. --Tazes.—TLhe  alle^tion  in  a  complaint  to  enjoin  tlie  collection 
of  taxes,  *'that  the  said  town  lots  of  plaintiff  wei-e  placed  on  the 
^treasurer's  books  of  said  county  for  taxation  for  the  purposes  of  said 
town,*'  is  not  equivalent  to  an  allegation  that  the  tax  duplicate  is  in 
^he  hands  of  the  ti-easui-er,  and  such  complaint  is  therefore  insulii- 
>cient  on  demun-er.  MulUkin  v.  City  of  Bloomington,  161 

INSANITY. 
See  Husband  and  Wife. 

1.  Void  and  Voidable  Acts.— Batification.-- rhe  acts  of  a  person  of  un- 
sound mind,  whose  insanity  has  not  been  judicially  ascertained,  and 
who  is  not  under  guardianship  as  provided  by  law,  are  not  absolutely 
void,  but  merely  voidable,  and  are  subject  to  ratitication  or  disaffinn- 
ance  upon  the  removal  of  the  disability.  Hardenbrook  wShenoood,  403 

2.  Same,— Pleading. —Descriptio  Persona,— X  complaint  by  a  guardian 
of  an  insane  peraon,  to  have  an  act  of  such  person  set  aside  as  void, 
should  allege  that  such  person  had  been  duly  adjudged  to  be  of  un- 
sound mino,  and  that  such  guardian  had  been  legally  appointed  and 
qualilied.  Tlie  language,  ''A.,  guardian  of  B.,  a  person  of  unsound 
mind,  complains,'"  etc.,  is  not  sufficient,  as  it  leaves  to  inference  the 
facts  that  should  be  distinctly  alleged.  lb. 

Z.  Same.—Presximption  of  Fact.— Whei*e  an  insane  person,  by  his  guar- 
dian, seeks,  by  an  action,  to  have  the  act  of  such  person,  in  becoming 
replevin  half  on  a  judgment,  set  aside  because  of  his  alle^d  un- 
soundness of  mind  at  the  time  of  such  act,  and  the  complaint  does 
not  allege  that,  at  the  time  he  thus  became  replevin  bail,  his  insan- 
ity had  oeen  judiciidly  ascertained,  or  that  he  was  then  under  guar- 
dianship, it  will  be  assumed  that  he  had  not  been  judiciallv  found 
to  be  of  unsound  mind,  and  that  he  was  not  under  guardianship,    lb. 

•4,  Continuing  Disability. --Batyication.— In  such  case  the  complaint  is  not 
sufficient,  if  it  fails  to  aver  that  the  alleged  unsoundness  of  mind  of 
the  pei'son  at  the  time  of  the  commission  of  the  act  sought  to  be  set 
aside  was  a  continuing  disability,  or  that,  upon  Its  removal,  such 
pei'son  had  not  ratifled,  but  disaffirmed,  such  act.  lb. 

mSOLVENCY. 
See  Fraudulent  Conveyance,  2, 6. 
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INSTRUCniONS. 

See  Contract,  4;  Criminal  Law,  18;  Evidence,  7;  Negligence,  8; 

New  Trial,  12;  Practice,  27;  Presumption. 

1.  As  to  instructions  in  a  suit  by  the  endorsee  against  the  nialcer  of  a 
note  governed  by  tlie  law  merchant,  alleged  to  liave  been  procured 
by  fraud,  see  opinion  in  Zook  v.  6'i»»o>won,  83 

2.  Presumption,— Record. — Where  instructions  are  not  in  the  record,  the 
presumption  is  that  the)"^  were  such  as  to  prevent  any  misapplication 
of  the  evidence  by  the  jury.  Pate  v.  Tail,  450 

3.  Bill  of  Exceptions,— Practice, ^lnstx\\QX\oii%  can  only  be  made  part  of 
a  bill  of  exceptions,  and  thereby  brought  into  a  record,  by  copying 
the  same  into  the  body  of  the  bill,  or  l)y  appropriately  designatinj; 
the  instructions,  and  at  the  proper  place  in  the  bill  writing  the  words 
"here  insert."  It  is  not  sufhcient  to  merely  attach  the  instructions 
to  the  bill  of  exceptions.  Irwin  v.  Smithy  482 

INSURANCE  COMPANY. 

1.  Foreign  Insurance  Company, — Complaint.— Supreme  Court.— Presump- 
tion.— Where,  in  an  action  by  a  foreign  insurance  company  upon  a 
note  given  for  a  policy  of  insurance,  the  complaint  is  silent  upon  the 
subject,  the  Supreme  Court  will  i^resume  that  such  company  and  its . 
agent  had  complied  with  the  laws  of  this  State,  before  and  at  the  time 
the  policy  was  issued  and  the  note  in  suit  executed. 

Cassaday  v.  American  Insurance  Company y  95 

2.  Same. — Exhibits  not  Fottndation  of  Cause  of  Action, — Demurrer, — Plead- 
ing.—In  such  action,  neither  copies  of  the  application  for  nor  the 
policy  of  insurance,  nor  the  laws  of  the  State  under  which  such  in- 
surance company  is  incoi-porated,  filed  as  exhibits  therein,  constitute 
any  essential  part  of  such  cause  of  action,  and  can  not  be  looked  to 
for  the  purpose  of  determining  the  suHlcieney  of  the  complaint  there- 
in, on  demurrer  for  want  of  facts.  lb. 

3.  Same. —  Written  Instrument. — Copy  ofy  \ohen  Part  of  Complaint. — Plead- 
ing,—Vnder  section  78  of  the  code,  it  is  only  where  a  written  instru- 
ment is  the  foundation  of  the  cause  of  action,  that  a  copy  thereof 
filed  with  the  complaint  becomes  a  part  of  such  complaint,  without 
liaving  been  copied  therein.  lb. 

4.  Same.— Effect  of  Non-compliance  loith  Statute. — Consideration  of  Note. — 
In  such  action,  the  answer  therein  showed  that  the  sole  consideration 
of  the  note  in  suit  was  the  contract  of  insurance,  and  that  such  insur- 
ance company  had  not  complied  with  the  requirements  of  the  act  of 
December  21st,  1865, 1  R.  S.  187G,  p.  694,  in  regard  to  foreign  insur- 
ance companies. 

Held^  that  the  consideration  of  th(i  note  was  illegal  and  void,  and  its  pay- 
ment could  not  be  enforced  by  law.  lb. 

INTEREST. 

See  Guardian  and  Ward,  2;  State  Bonds,  7  to  10. 

INTERNAL  IMPROVEMENT  LOAN. 

See  State  Bonds. 

INTER-STATE  LAW. 

See  Seduction,  1 . 

JOINDER  IN  ERROR. 

See  Contempt,  2. 

JLT)GE  PRO  TEMPORE. 

See  Change  of  Venue,  3. 
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JUDGMENT. 

See  Appeal,  1;  Attorney  and  Client,  2, 3;  Bastardy;  Contract, 
15;  Costs,  1;  Courts;  Former  Adjudication^!,  2;  Justice  of 
THE  Peace,  1  to  4;  Lien,  1 ;  Mortgage,  1;  Pleading,  23,  35,  36; 
Practice.  4,  22,  24;  Principal  and  Surety;  Promissory  Note, 
9;  Sheriff's  Sale,  6;  Vendor's  Lien,  1. 

1.  Statutory  Construction. — Where  the  statute  prescribes  the  causes  for 
which  a  jud^meut  may  be  set  aside,  and  provides  a  mode  of  proced- 
ure, it  must  be  followed  and  obeyed.  Nealis  v.  Dicka^  374 

•2.  Same.—Pleading.—Complaint,— Article  28  of  Code  does  not  Apply  to 
Cases  of  Fraud.^Case  Disapproved. — Article  28  of  the  code,  concern- 
ing  review  of  judgments,  is  intended  to  apply  to  cases  where  a  re- 

^  examination  or  reconsideration  of  the  proceedings  is  necessarj',  and 
a  complaint  t1)ei*eunder,  seelcing  a  review,  must  matce  the  record  of 
the  proceedings  sought  to  be  reviewed  a  pait  thereof.  Such  article, 
however,  does  not  apply  to  cases  wherejrelief  is  sought  on  the  ground 
of  fraud  in  obtaining  the  judgment.  In  such  case  it  is  not  necessary 
to  make  the  record  a  part  oi  the  complaint,  nor  does  the  limitatioD 
of  three  years  apply  to  such  case.  Quick  v.  Goodwin^  19  Ind.  438, 
disapproved.  lb. 

3.  Same.— Obtained  by  Violation  of  Compromise.— Fraud.-^A  judgment 
obtained  in  violation  of  an  agreement  of  compromise,  by  which  an 
appearance  to  the  action  was  prevented,  is  such  a  fraud  as  entitles 
the  party  against  whom  judgment  is  taken  to  have  it  vacated  and  set 
aside.  lb, 

4.  Review  of.— Bill  of  Exceptions.— Where ^  in  attachment  pi-oceedings,  a 
third  person,  upon  his  verified  petition  or  affidavit  that  he  is  the 
owner  of  the  attached  property,  is  made  a  party  defendant,  the  order 
of  the  court  in  admitting  such  party,  if  erroneous,  is  not  *'an  error  of 
law  appearing  in  the  proceedings  and  judgment/*  unless  the  verified 
petition  or  afSdavit,  an'cl  the  ruling  of  the  couit  thereon,  ai-c  made  a 
part  of  the  record  by  a  bfll  of  exceptions,  or  order  of  court,  and  the 
judgment  is  not  subject  to  bill  for  review.  liice  v.  Turner^  559 

5.  Same. — A  bill  of  review  foi  error  of  law  appearing  in  the  proceed- 
ings and  judgment  can  not  be  sustained  unless  the  errors  are  such 
tliat  the  Supreme  Court  could  reverse  the  jud  ment  on  appeal.      lb. 

6.  Partition, — Misjoinder  of  Causes  oj  Action. — Collateral  Attack. — A  iudg- 
ment  in  an  action  for  partition  can  not  be  attacked  coUateraUy  on 
account  of  a  misjoinder  of  causes  of  action  therein.    Jones  v.  Levi^  58S 

JUDICLVL  CIRCUITS. 
See  Criminal  Courts. 
JUDICIAL  KNOWLEDGE. 
See  Courts,  4i 
JURISDICTIOX. 
See  Cities  and  Towns,  6;  Criminal  Law.  22,  24;  Deceden*s'  Es- 
tates, 6;  DiTCftES  AND  Drains,  7;  Justices  of  the  Peace,  5,  6: 
Partition.  2;  Practice,  32. 
1.    Partners. — Non-Residence  of  One. — Join^  Liability .— Attachment. — A. 
and  B.  were  partners.  A.  residing  in  New  York,  and  B.  in  Hunting- 
ton county.  Indiana.    An  action  upon  account,  against  the  Ann,  and 
proceedings  in  attachment  were  instituted  in  tne  Circuit  Court  of 
Wabash  county,  in  which  county  B.  had  property,  which  the  affi- 
davit in  attachment  alleged  he  had  fnuiduleutly  conveyecfj  with  in- 
tent to  defraud  creditors.    The  only  summons  issued  was  addressed 
to  the  sheriff  of  Huntington  county  and  ser\'ed  on  B.,  and  returned 
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not  found  as  to  A.  The  order  in  attachment  was  addressed  to  the 
sheriff  of  Wabash  county.  The  venue  was  aftei*ward  changed  to  the 
Miami  Chcult  Court. 

Held^  that  the  Wabash  Circuit  Court  had  no  jurisdiction  of  the  persons 
of  either  A.  or  B.,  as  sucli  action  must  be  commenced  in  the  county 
where  one  of  the  defendants  lias  his  usual  place  of  residence,  and  the 
Miami  Circuit  Court  acquired  no  jurisdiction  by  the  change  of  venue. 

Held^  also,  that,  as  proceedings  in  attachment  are  merely  incidental  and 
auxiliary  to  the  oiiginial  action,  neither  court  acquired  jurisdiction 
of  such  proceedings. 

Held,  also,  that,  as  the  claim  stated  in  such  complaint  and  affldavit  was 
the  joint  debt  of  such  partners,  no  action  would  lie  against  either 
without  joining  the  other.  Boorum  v.  Bay,  151 

2.  DetermiiuUion  of.—Collateral  AUack.—Where  an  Inferior  tribunal  is 
required  to  ascertain  and  decide  upon  facts  essential  to  Its  jurisdic- 
tion, Its  determination  thereon  is  conclusive  as  against  collateral  at- 
tacl£.  MuUikin  v.  CUy  of  Bloomingtotiy  161 

3.  U.  S.  District  Court.—The  United  States  Dlsti-lct  Court  for  the  Dis- 
trict of  Kansas  has  no  jurisdiction  over  the  pei*son  of  a  resident  of 
the  State  of  Arkansas.  Cox  v.  Maddux,  206 

4.  Collateral  Attack  upon  Judginent.—Vrhen  a  collateral  attack  Is  made 
upon  the  judgment  of  a  superior  court  of  general  jurisdiction,  and 
the  record  is  silent  upon  tlie  subject,  jurisdiction  will  be  pi*esumed. 

Anderson  v.  Spence,  315 
JURY. 
See  Evidence,  10;  New  Trial,  4. 

1.  Trial  6y.— The  clause  of  the  constitution,  providing  that  In  all  civil 
cases  the  right  of  trial  by  jury  shall  remain  inviolate,  embraces  onlv 
such  cases  as  were  treated  as  civil  cases  in  this  State  when  the  consti- 
tution was  adopted.  McMahan  v.  Works,  19 

2.  Same,— Proceedings  Supplementary  to  Execution.— In  a  proceeding  sup- 
plementary to  execution,  under  section  522  of  the  code,  whci'e  issues 
of  fact  are  formed,  such  as  in  ordinary  cases  are  triable  by  jury,  the 
party  demanding  it  may  have  a  trial  by  jury.  lb, 

JURY  TRIAL. 
See  Guardian  and  Ward,  6. 
JUSTICE  OF  THE  PEACE. 
See  Appeal,  2;  Criminal  Lav^t,  21  to  25. 

1.  Criminal  Prosecution.— No  Power  to  Set  Aside  Verdict.— Judgment.— It 
is  the  impei-ative  duty  of  a  justice  of  the  peace  in  a  criminal  prosecu- 
tion before  him,  where  a  valid  verdict  is  rendered  by  the  juiy,  to  en- 
ter judgment  on  such  verdict.    He  has  no  power  to  set  it  aside. 

Moore  v.  State,  ex  rel.,  358 

2.  Same.— Verdict  by  Six  Jurors.— A  verdict  rendered  by  a  jurj'  of  six 
I>ersons,  in  a  criminal  case,  is  an  absolute  nullity.  *        If*. 

3.  Same.— A  void  verdict  can  not  be  enforced.  Ih. 

4.  Same. — Judgment  on  Errone(ms  Verdict. — Practice. — Mandate. — ^A  jus- 
tice of  the  peace  may  be  compelled .  by  mandate,  to  render  iiidgmeut 
on  a  verdict  returned  In -a  criminal  prosecution,  no  matter  how  erro- 
neous he  may  deem  it.  but  he  can  not  be  compelled  to  enter  judg- 
ment upon  a  venlict  which  is  a  nullity.  lb. 

5.  Jurisdiction. — Obstructing  Highway. — Under  section  3,  2  R.  S.  1876.  p. 
668,  justices  of  the  peace  have  jurisdiction  to  try  offences  for  ob- 
structing a  highway,  and  adjudging  the  punishment  therefor,  and 
have  jurisdiction  thereunder  to  t^  cases  whei*e  fine  with  discretion 
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to  imprison,  or  where  ftne  or  imprisonment,  but  not  both,  may  be  ad- 
judged as  punishment  therefor.  Miller  v.  State,  421 
6.     Title  to  Heal  Eatate.—ThQ  jurisdiction  of  a  justice  in  a  criminal  case 
is  not  ousted  by  the  fact  that  tlie  title  to  real  estate  may  incidentaUy 
come  in  issue.  75. 
LEGALIZING  ACT. 
See  Cities  and  Towns,  2. 
LIEN. 
See  Mechanic's  Lien;  Mortgage,  6,  7, 8, 10;  Vendor's  Lien. 

1.  Judgment.-^Eocisttng  Equities, — Injunction.-^The  general  lieu  of  a 
judgment  creditor  upon  the  lauds  of  his  debtor  is  subject  to  all  equi- 
ties wliich  existed  against  such  lands  in  favor  of  thiru  persons  at  the 
time  of  the  recovery  of  the  judgment;  and  courts  will,  by  injunction^ 
protect  the  prior  equitable  interests  of  such  persons  against  an  at- 
tempted enforcement  of  the  judgment  creditor's  lien  by  execution 
and  sale.  Monticello,  etc.,  Co,  v.  Loughry,  562 

2.  Equitable  Lien, — May  he  Created  by  Agreement, — ^An  equitable  lien  for 
the  purpose  of  securing  the  payment  of  money  may  be  created  in 
favor  of  one  person  upon  the  land  of  another  by  express  agreement, 
which  may  be  enforced  in  equity,  althouj^h  not  in  form  a  legal  mort- 
gage. Such  an  agreement  raises  a  trust  which  binds  the  estate  to 
which  it  relates,  and  all  who  take  title  thereto  with  notice  of  such 
trust  can  be  compelled  in  equity  to  fulfil  it.  lb, 

LIFE -ESTATE. 

See  Convetance,  1 ;  Partition,  1 ;  Waste. 

LIQUOR  LAW. 

See  Criminal  Law,  4. 13, 14. 18. 

1.  Liceme,'-Bemofi8trance,''AmeiidmenA8,-'Practice,''WheTe  a  remon- 
strance against  an  application  for  a  license  to  retail  intoxicating 
Iiquoi*s  has  been  struck  out  by  the  court,  and  on  leave  of  couit  an 
amended  remonstrance  is  filed  over  the  objection  of  petitioner,  no 
question  upon  permitting  the  filing  of  such  amended  remonstrance^ 
can  be  raised  in  the  Supreme  Court,  unless  the  rejected  remonstrance 
is  properly  incorporated  in  a  bill  of  exceptions.  Goodwin  v.  Smith,  113 

2.  Same,-'Evidence,-'N€gative.— Burden  of  P^'oo/.-- Whoever  asserts  a 
right  dependent  for  its  existence  upon  a  negative,  mus^t  establish 
the  truth  of  the  negsitive ;  and,  when  a  person  becomes  an  applicant 
for  :i  license  to  retail  intoxicating  liquors,  the  buixlen  is  on  him  to 
prove  that  he  is  not  in  the  habit  of  becoming  intoxicated,  and  is  a 
fit  pei-son  to  sell  intoxicating  liquoi-s.  /ft. 

3.  Intoxicating  Liquor, -^Infonmtion.—Pleading.— In  a  prosecution  by 
information  for  the  sale  of  intoxicating  licjuor  to  one  at  the  time  in- 
toxicated, it  is  not  necessary  to  describe  in  such  Information  the  par- 
ticular kind  of  intoxicating  liquor  sold.  BiieU  v.  State.  323 

4.  Same,— Quantity.— Evidence, —In  such  cases,  it  is  necessaiy  to  prove 
that  the  quantity  of  liquor  sold  was  less  than  a  quart.  lb, 

5.  Sale  to  Minor.— Quantity.— Indictment,— Kn  indictment  for  selling  in- 
toxicating liquor  to  a  minor  must  allege  that  the  quautitv  sold  was 
less  than  a  quart.  Urbahns  v."  State,  6(» 

MANDATE. 
See  Change  of  Venue,  1 ;  Justice  op  the  Peace.  4;  State  Bonds^ 

1.5. 
1 .    Pleading.— Practice,— Cases  Modified,— An  alteniative  wTit  of  mandate^ 
when  issued,  will  be  taken  as  in  the  nature  of  a  complaint  in  the 
cause,  and  must  show  not  only  what  is  dainfed.  but  also,  in  itself  or 
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in  connection  with  the  complaint,  petition  or  affidavit  on  which  it 
issued,  Uie  ground  on  whicli  tlie  claim  is  made ;  and  the  facts  stated 
must  be  sufficient  in  law  to  entitle  the  party  to  the  writ.  The  Boards 
cte.,  of  Clark  Co.  v.  The  State,  ex  reL,  61  Ind.  75;  and  The  Board,  etc., 
of  Boone  Co.  v.  The  State,  ex  reL,  61  Ind.  379,  modified  on  this  point. 

Gill  V.  State,  ex  reU,  266 

2.  Same, ^Practice.  — Motion  to  Ou<wA.— Where  a  general  motion  to 
quash  a  writ  of  mandate  hx\&  been  oven*uled<,  no  mere  technical  ob* 
lections  to  the  writ  will  be  considerad  on  appeal  to  the  Supreme 
Court,  unless  it  be  shown  that  such  objections  were  distinctly  raised 
in  the  court  below.  lb. 

3.  Same. — Pleading. — Demurrer  to  Complaint. — A  demurrer  to  a  com- 
plaint for  a  writ  of  mandate  raises  the  question  of  the  sufficiency  of 
the  facts  averi*ed  in  tlie  complaint,  or  complaint  and  affidavit  com- 
bined, but  can  not  be  carried  to  the  writ,  unless  addressed  to  it  iii 
terms  or  by  imphcation.  Ih. 

4.  Same. — Such  demun-er  admits  all  facts  which  ai*e  properly  averred^ 
and  no  question  can  be  raised  thereon  as  to  the  sufficiency  of  the 
verification  of  the  complaint.  Ih. 

MARRIED  WOMAN. 

See  Ditches  and  Drains,  4;  Mechanic's  Lien,  3;  Vendor's  Lien,  2. 

MEGHAN ICS  LIEN- 

See  Payment,  1. 

1.  Uncertainty  of  Description  in  iVba'ce.— Notice  of  an  intention  to  hold  a 
mechanic's  lien  on  a  "part  of  lot  No.  110."  and  the  improvements 
thereon,  in  a  certain  plat  of  a  city  named,  is  inoperative  and  void  for 
uncertainty  In  the  description  of  the  part  on  which  the  lien  was 
claimed.    '  Irvoin  v.  City  of  Craicfordsville,  111 

2.  Same.— Void  Description.— Pleading.— ^\wh  void  notice  can  not  be 
made  effective  as  a  lien  on  some  specific  portion  of  such  lot  by  aver- 
ment that  the  notice  was  intended  to  apply  to  such  specific  part.  J6» 

3.  Married  Woman. — Intention. — Separate  Heal  Estate. — Improvement  of. — 
Husband  may  be  Agent  for  Wife. — Case  Overruled. — When  a  married 
woman  authorizes  lier  husband  to  act  for  her.  and  as  her  agent  to 
contract  for  the  building  of  a  house  upon  her  sepai*ate  real  estate,  the 
law  gives  the  mechanic  a  lien  thereon,  though  she  mav  not  have  in- 
tended to  charge  the  property  therewith.  Dame  v.  Coffman.  58  Ind. 
345,  overniled  on  this  point.  Jones  v.  Pothast,  158 

4.  Who  may  have  Xz^w.— Pei-sons  furnishing  material  for,  or  performing 
labor  upon,  a  building,  may  have  a  lien  therefor,  though  furnished 
not  to  the  owner,  but  to  his' contractor.  Hamilton  v.  Naylor,  171 

5.  Same. — Statute  Construed.— Notice,  time  of  Filing,  time  of  Commencement 
of  Action  to  Enforce  Lien. — By  sections  GoO  and  651  of  the  statute,  2 
R.  S.  187G.  p.  268.  in  regard  to  the  enforcement  of  mechanics'  liens, 
one  who  builds  a  complete  and  entire  building  for  another,  whether 
he  furnished  the  materials  or  not.  may  acquire  a  lien  thereon,  by 
filing  his  notice  thereof,  within  sixty  days  after  the  completion  of 
such  building,  and  may  bring  his  action  to  enforce  such  lien  at  any 
time  within  a  year  from  such  completion.  lb. 

6.  Same. — One  who  performs  work  on.  or  furnishes  materials  for,  a  part 
only  of  a  building,  must  file  his  notice  of  intention  to  bold  a  lien 
within  sixty  days  from  the  completion  of  the  work  or  the  fiuiiishing 
of  materials,  and  nuist  bring  his  action  to  enforce  the  same  within  a 
year  from  the  completion  of  such  work  or  the  furnishing  of  such  ma- 
terials, unless  credit  therefor  be  given.    Woods,  J.,  dissents.        lb* 
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MEMBER  OF  FAMILY. 

See  Contract,  14. 

MERGER. 

See  Promissory  Note,  9. 

MINISTERIAL  ACT. 

See  State  Bonds.  6. 

MISCONDUCT  OF  JLTiOR. 

See  New  Trial,  4. 

j  MISJOINDER  OF  CAUSES  OF  ACTION, 

See  Judgment,  6. 

MISTAKE. 

See  Costs,  3. 

MORAL  OBLIGATION. 

See  Statute  of  Frauds,  5. 

MORTGAGE. 

8eeLiEN;  Pleading,  3.  4.  8.  19.20.  30;  Practice,  2,  3;  Principal 

AND  Surety,  3;  Specific  Perform ance  ;  Vendor' Lien,  2. 

1.  Lidemnifying  Mortgage. — Mortgagee's  Right  of  Action,— Where  a  mort- 
gage, fpven  to  secure  the  mortgagee  from  loss  by  reason  of  his  hav- 
iiig  become  surety  upou  a  promissory'  note,  executed  by  one  of  the 
mortgagors,  contains  the  stipulation  tliat  the  mortgagors  will  *^pay 
the  sum  of  money  above  secured,-*  a  cause  of  action  upon  said  mort- 
gage accnies  to  the  mor'^gagee  upon  failure  of  the  maker  to  pay  the 
note  when  it  becomes  due.  without  the  mortgagee  having  rti*st  paid 
the  note;  and  he  can  recover  as  damages  actual  compensanon  for  his 
probable  loss.  Outiel  v.  Cue,  34 

2.  Purchaser  Bound  by  Notice  o/.— A  purchaser  of  land  on  which  there 
is  a  mortgage,  of  which  he  had  notice,  is  bound  by  all  the  informa- 
tion which  he  would  presumably  obtain,  upon  inquiiy  of  tlie  mort- 
gagee in  regard  to  such  mortgagee's  clainis  to  a  lien  on  said  land. 

Martin  v.  Cauble.  67 
8.  Pleading. -^Defect  of  Title.-— To  a  complaint  for  foi-eclosure  of  a  mort- 
gage on  real  estate,  given  to  secure  the  payment  of  the  puivhase- 
monev,  an  answer  by  the  mortgagor  alle^ng  a  defect  in  the  title  is 
insufficient,  where  the  mortgagor  is  still  in  undisturbed  possession  of 
the  real  estate,  and  has  sunered  no  inconvenience,  nor  beeu  put  to 
any  expense  by  reason  of  such  alleged  defect. 

Stahl  v.  Hammontree.  103 

4.  Same. — Equity.— Estoppel.— 'Ei\}i\ty  always  treats  as  a  mortgage  an 
instrument  executed  to  secui-e  a  subsisting  debt;  aiid,  where  an  in- 
strument is  sued  upon  as  a  mortgage,  the  plaintiff  is  esto])i>ed  to 
assert  that  it  is  a  contract  of  sale.  Love  v.  Blair.  281 

.'..  Same.— Exemption  of  Mortgaged  Property.— The  statute  exempting 
propertv  from  seizure  and  sale  for  debts  does  not  apply  to  property 
which  the  debtor  voluntarily  conveys  by  wav  of  mortgage  to  a  cred- 
itor. "  lb. 

5.  Ditch  Assessment.— Priority  of  Lien. — Estoppel. — A.  brought  an  action 
to  foreclose  a  mortgage  upon  the  land  of  C.  B.  tiled  a  cross  com- 
plaint, setting  up  a  judgment,  declaring  a  ditch  assess^ient  in  his 
favor  to  be  a  lien  u)x>n  the  land,  and  asking  that  it  be  declared  a 
superior  lien  to  A.*s  mortgage. 

Eeldy  in  such  case,  where  the  recoixl  shows  that  A.^s  mortgage  was  duly 
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recorded  before  the  ditching  proceedings  were  commenced,  and  long 
before  B/s  judgment  was  rendered^  declaring  the  assessment  a  lien 
on  the  land.  A.«  not  having  been  made  a  party  to  the  suit  in  which 
the  judgment  was  obtained,  is  not  estopped  from  calling  in  question 
the  validity  and  legality  of  the  ditching  proceedings  and  of  said  judg- 
ment, Deisner  v.  JSimpson,  4^5 

7.  Indemnifying  Mortgage.— PriorUy.^Ot  two  indemnifying  mortgages, 
that  wliicli  is  fli*st  executed  and  duly  recoi*ded  is  tlie  senior  lien. 

Krutsinger  v.  Broion^  466 

8.  Sanie,— Beginning  of  Lien,—T\\e  lien  of  such  mortgage  be^ns  with  ite 
execution  and  deliveiy,  and  not  with  the  payment  of  the  debt  indem- 
nified against.  Jb. 

S.  Same.— Evidence.— Suretyshif^.^ A  recital  in  such  mortgage,  that  the 
grantee  was  surety  for  the  grantor,  is  evidence  of  such  sm*etyship  as 
to  a  subsequent  mortgagee.  lb. 

10.  Priority  of  Notes  Secured  Thereby.— A  mortgage  securing  several  notes 
maturing  at  different  dates,  will  be  regarded  as  so  many  successive 
mortgages,  having  priority  in  the  order  of  the  maturity  of  said  notes. 

Oerber  v.  Sharp^  o63 

NAME. 

See  Pleading,  11;  Practice,  11;  Sheriff's  Sale,  2. 

Names,  with  other  circumstances,  are  facts  from  which  identity  can  be 

presumed  or  established,  and  this  applies  as  well  to  corporate  names 

as  to  names  of  natural  persons.  Talbot  v.  HalCf  1 

NEGLIGENCE. 
See  Assault  and  Battery,  1 ;  Contract.  10;  Promissory  Note,  21; 

Railroad,  4,  5. 

1.  Bailroad  Company.— Liability  for  Injury  to  Employee  Caused  by  Negli' 
gence  of  Co-Employee.— A  servant  of  a  railroad  company  employed 
in  repairing  tlie  ti-acic  thereof,  and  one  emploved  in  running  trains 
thereon,  are  engaged  in  the  same  general  undertaking;  and,  where 
the  former  is  injured  by  tlie  negligence  of  the  latter,  the  company 
is  not  liable  therefor.  Gormley  v.   O.  <fe  M,  B.  W.  Co.,  31 

2.  Contributory  Negligence.-Pleading. — A  complaint  for  iniuiies  sus- 
tained by  the  plaintiff  through  the  fault  or  negligence  of  another  is 
bad,  if  it  does  not  aver  that  the  plaintiff  was  without  fault  or  negli- 
gence contributing  to  the  injuiy  complained  of.  75. 

3.  Action  for  Danvages.— Allegation  of  Locus  in  Quo.—Im  an  action  to  re- 
cover damages  for  personal  injuries  received  by  the  negligence  of  a 
city,  the  complaint  alleged  that  the  plaintiff  ''had  to  pa^s  the  corner 
of  M.  and  L.  sti-eets,  at  a  point  where  they  intersect,  hi  the  city  of 
Indianapolis.  Marion  county,  Indiana,*'  and  that  the  injuiy  occurred 
'♦at  the  bridge  over  the  gutter  between  the  said  L.  street  and  tiie  side- 
walk on  saiu  southeast  corner  of  said  streets.^ ^ 

ITeW,  that  this  was  sufficient  to  show  that  the  injury  occurred  witliin  tiio 
limits  of  said  city.  City  of  Indianapolis  v.  Scott.  11K> 

4.  Same— Defect  in  Street- Crossing. —Notice  o/.— Notice  of  a  defective 
street-crossing  may  he  inferred  where  it  is  of  such  a  character,  and 
has  continuecTfor  such  a  lengtli  of  time,  as  that  the  officers  of  the  citv 
chai*ged  with  tlie  supei-vision  thereof  might,  and  probably  would, 
have  discovered  it.  if  they  had  used  ordinary  care  in  the  discharge  of 
their  duties.  lb. 

b.  Same,— Gutter-Crossings.  --  It  is  the  duty  of  a  city  not  only  to  make  her 
gutter-crossings  safe  in  the  drst  instance,  but  to  use  ordinaiy  care  to 
see  that  they  are  kept  safe.  lb. 
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'  6.  Same,— A  city  is  chargeable  with  knowledge  of  the  natural  tendency 
of  timber  to  decay,  and  it  is  its  duty  to  use  ordinary  care  to  detect 
and  giiaixl  against  the  same.  lb. 

7.  ^ome.— Where  there  is  such  a  defect  in  a  gutter-crossing  of  a  citj'  as 
to  be  dangerous  to  persons  passing  at  night,  it  is  the  duty  of  such 
city  to  guard  the  same  in  some  wav,  and  the  absence  of  gas-light 
from  street-lamps,  or  other  lights,  in  such  vicinity,  may  be  consid- 
ered in  determining  the  question  of  negligence.  lb. 

8.  Same.'^Instrtiction.'^As  to  wliat  constitutes  negligence,  see  instnic- 
tions  set  out  in  opinion.  lb. 

9.  Same.'^Dankwes.-^ As  to  the  elements  constituting  the  damages  to 
be  considereu  in  such  case,  see  instruction  in  opinion,  p.  201.       J6» 

NEGOTIABLB  CONTRACT. 

See  Railroad,  1,  3. 

NEW  TRIAL. 

See  Criminal  Law,  19;  Evidence,  3;  Practice,  .5,  6, 12,  20.  25  to  27» 

30;  Supreme  Court,  8;  Venire  De  Novo,  2. 

1.  Newly-Discovered  Evldence.^Affidavit  of  Witness.—An  application  for 
a  new  trial  on  the  ground  of  newly-discovered  evidence,  unlike  a 
complaint  for  review,  must  be  supported  by  the  affidavit  of  the  wit- 
ness, by  whose  testimony  it  is  expected  "^to  establish  the  newly- 
disco veiled  evidence,  tiled* with  and  made  a  part  of  such  application. 

Hai  V.  Jioack,  57 

2.  Prflcefcc— Where  a  court  makes  a  special  finding  of  facts  and  oon- 
chisions  of  law  thereon,  it  Is  no  cause  for  a  new  trial  that  '-the  con- 
elusions  of  law  are  wrong.''  Martin  v.  Canble.  67 

3. .  Evidence. —Practice. "Where  the  admission  of  evidence  upon  a  trial 
is  not  assigned  as  cause  for  a  new  trial,  no  question  as  to  its  admis- 
sibility can  be  raised  in  tiie  Supreme  Court.    Stahl  v.  Hammontree^  103 

4.  Misconduct  of  Juror. —  Verdict.— \t\\^s  alleged  as  ground  for  a  new 
trial,  that  on  view  of  the  place  by  tiie  jury  where  such  accident  oc- 
curred, one  of  them  uncovei-ed  tlie  end  of  one  of  the  sleepei-s,  and 
in  doing  so  broke  off  a  small  piece  of  it  and  crumbled  it  with  lus 
fingers,  and  that  another  cut  the  end  of  it  Avith  his  knife. 

Heldy  that  such  misconduct  on  the  part  of  tlie  juroi-s  was  not  such  as 
would  vitiate  the  verdict,  in  the  absence  of  anything  showing  that 
such  acts  had  some  influence  in  the  formation  thereof. 

City  of  Indianapolis  v.  Scatty  19$ 

5.  Same.— A  new  trial  Implies  an  examination  of  all,  and  not  a  part 
only,  of  the  issues  between  tlie  parties  to  whom  it  is  gi-anted. 

Peed  V.  Brenneman^  288 

6.  Affidavit.Secord.'-Bill  of  Exceptions.-^ Supreme  Cmrt.— Where  affi- 
davits in  support  of  a  motion  for  a  new  trial  are  not  made  part  of 
the  record,  either  by  a  bill  of  exceptions  or  oi-der  of  court,  they  can 
not  be  considered  in  the  Supreme  Court.  Williams  v.  Potter,  354 

7.  Same.— Evidence.— Practice.— Where  the  evidence  is  not  in  the  record, 
no  question  is  presented  to  tlie  Supreme  Court  on  the  overnding  of  a 
motion  for  a  new  tilal.  /6. 

8.  Newly  -  Discovered  Evidence.  —  Cumulative.  —  Xewly-dlscovered  evi- 
dence, which  is  merely  cumulative,  is  not  sufficient  cause  for  a  new 
trial.  *  I(>^ 

0.  Same  .—Record.— Appeal .— Supreme  Court.— Where  the  evidence  given 
on  the  trial  is  not  in  the  record,  the  Supreme  Court  can  not  review 
the  action  of  the  trial  court  in  refusing  to  gi*ant  a  new  trial  for  newly- 
discovered  evidence.  Harsh  v.  Kegley^  398 
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10.  iVaetiM.— The  overruling  of  a  demurrer  to  a  complaint  is  not  a. 
proper  cause  for  a  new  trial.  Irwin  v.  Smithf  482 

11.  Same.-- A  motion  for  a  |»ew  trial  is  sufficiently  specific,  if  it  clearly 
directs  the  court*8  attention  to  the  points  upon  which  the  party 
claims  erroneous  rulings  were  made,  and  indicates,  with  reasonable 
certainty,  the  particular  ruling  complained  of.  Ih, 

12.  Same.— Causes, — It  is  sufficient  to  assign  as  a  cause  for  a  new  trinl 
that  the  court  eired  in  giving  and  refusing  instructions,  without 
speciflcally  naming  the  particular  instructions.  lb. 

13.  Supreme  Court. — Practice.— The  general  rule  is,  that  the  Supreme* 
Court  will  not  review  the  action  of  the  trial  court  in  gi'anting  a  new- 
trial.  It  is  only  where  it  is  plainly  apparent  tliat  substantial  injus- 
tice has  been  done,  that  such  action  of  the  trial  court  will  be  dis- 
turbed. Hooker  v.  Parsley,  497 

NOMINAL  DAMAGES. 
See  Covenant;  Damages;  Pleading.  32. 
NOTICE. 
See  Contract,  15;  Mechanic's  Lien,  1,  5;  Mortgage,  2;  Negli- 
gence, 4;  Partnership,  2,  3;  Railroai>«3;  Supreme  Court,  4» 

NOTICE  OF  APPEAL. 
See  Contempt,  1, 2. 
NOTICE  OF  SALE. 
See  Guardian  and  Ward,  7. 
NUISANCE. 
See  Criminal  Law.  13. 
OBSTRUCTING  HIGITVVAY. 
See  Criminal  Law,  22. 
OFFICE  AND  OFFICER. 
SeeCiTiES  andTowns.  3. 4, 5:  Courts,  4;  Criminal  Law,  9;  Prose- 
cuting Attorney;  Sheriff's  Sale,  1,  5;  State  Bonds. 

1.  County  Clerk. — Premmptioiis. — A  clerk  is  entitled  to  the  benefit  of 
the  pi-esumptions  of  good  faith  and  correctness.  In  his  official  act9> 
until  sudi  presumptions  ai-e  overthrown  by  opposing  facts  jiroperly 
pleaded.  Thompson  v.  Doty,  336 

2.  Public  Officer.— Liability  of,  Differs  from  Onlinary  Trustees.— Misappro- 
priation of  Funds.— The  rule  applicable  to  oi*dinary  trustees,  includ- 
ing agents,  bailees  and  ihe  like,  where  they  have  misappropriated 
the  funds  intrusted  to  them,  is  not  applicable  to  a  public  officer  who 
gives  bond  to  secui-e  a  full  accounting  for  the  funds  whicli  may  come 
mto  his  hands  as  such  officer.  Linville  v.  Leiningery,  491 

OFFICIAL  SIGNATURE. 

See  Courts,  4. 

PARAMOL-NT  TITLE. 

See  Covenant. 

PARTNERSHIP. 

See  Contract,  4;  Jurisdiction,  1. 

1.  What  Constitutes. — Where  men  associate  themselves  together,  and 
conduct  a  general  business  under  a  common  name,  and  &  not  incor- 
porate the  association  under  the  laws  of  this  State,  tliey  may  be 
deemed  partners.  Love  v.  Blair,  2S1 

2.  Notice  of  Dissolution.- To  Whom  2>ue.— The  rule,  that  notice  of  the 
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dissolution  of  a  partnership  must  be  ffiven  to  those  with  whom  a  firm 
lias  previously  dealt,  does  not  require  actual  notice  thereof  to  be 
given  to  those  with  whom  the  firm  has  never  dealt,  although  such 
persons  may  have  acquired  a  Icnowledge  of  the  members  of  such 
partnership,  as  the  clerics  or  salesmen  of  one  with  whom  the  firm  did 
have  dealings.  Richardson  v.  Snider^  425 

3.  Same. --Nor  does  such  nile  require  notice  to  be  given  to  those  who  as 
agents  represent  the  person  with  whom  the  Urm  deals,  but  only  that 
it  be  given  to  the  principal.  lb. 

PAKTIES. 
See  Decedents'  Estates,  4;  Highways,  9,  10;  Pleading,  24;  Prac- 
tice. 11 ;  Principal  and  Agent,  1 ;  Supreme  Court,  4. 
JPleculing.—  Withdraioal  and  Disclaimer.— Practice. — Where  a  party  is  made 
a  defendant  to  an  action,  and  afterward  appears  and  files  a  dis- 
claimer, and.  on  leave  of  the  court,  without  objection  of  plaintiff, 
withdraws  from  the  case,  the  plaintiff,  bv  failing  to  object  at  the 
time,  waives  his  right  to  afterwaixl  complain ;  when,  however,  the 
plaintiff  objects  at  the  time,  and  the  court  erred  in  permitting  the 
defendant  to  withdraw  and  disclaim,  the  plaintiff's  remedy  is  by 
appeal  fi'om  the  judgment  rendered  in  the  case. 

C%inning?uim  v.  Spillman.  92 
PARTITIOX. 
See  Judgment,  6;  Waste,  1. 

1.  Eemainder-Man.—A  partition  of  lands  by  remainder-men  can  not  be 
had  during  the  existence  of  a  life-estate  therein. 

Stout  v.  Dunning  J  543 

2.  Jurisdiction.— Presumption. — Where,  in  an  action  for  partition,  the  pe- 
tition embraced  lands  lying  in  two  counties,  it  will  be  presumed  that 
the  jurisdiction  of  the  court  of  the  county  in  which  suit  was  institu- 
ted extended  to  the  lands  in  the  other  county  until  tlie  proceedings 
upon  the  petition  as  to  tliem  were  ended,  no  aismi;ssal  or  discontinu- 
ance of  the  action  as  to  the  lands  in  the  county  in  which  such  suit 
was  commenced  having  been  shown.  Jones  v.  Xc^,  586 

PAYMENT. 
See  Principal  and  Surety,  1,2;  Promissory  Note,  12;  Statute  op 

Limitations. 

1.  Mechanic's  Lien. — Negotiable  Promissory  Note,— Presumption. — Plead- 
mgr.— -The  taking  of  a  promissory  note,  negotiable  by  the  law  mer- 
chant, by  a  mechanic,  for  work  and  labor  done  and  mateiial  fur- 
nished in  the  erection  of  a  building,  is  a  payment  therefor,  unless  it 
is  othenvise  agreed  by  the  parties.  Nor  will  an  allegation  in  the 
complaint  on  such  note  and  to  foreclose  lien,  that  the  note  was  rfven 
evidencinff  the  debt  only,  rebut  the  presumption  of  payment  arising 
from  the  ciiaracter  of  such  note.  Nor  can  an  agreement  that  It  should 
not  operate  as  a  pa>^nent  be  Inferred  from  the  fact  that  such  note 
was  made  payable  one  day  after  date,  or  from  the  fact  that  the  payee 
thereof  filed  a  notice  of  his  lien  on  the  day  the  note  was  dated. 

Teal  V.  Spangler.  380 

2.  Negotiable  Promissory  Note.— The  execution  and  delivciy  of  a  prom- 
issory note,  negotiable  by  the  law  merchant.  Is  a  payment  of  a  pre- 

•cedent  debt,  unless  there  was  an  agreement  to  the  contrary. 

Krutsinger  v.  Brown,  466 
PERFORMANCE. 
See  Railroad,  3. 
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PLEADING. 
See  Assault  and  Battery,  2,  3;  Cities  and  Towns^  3, 4;  Contract,. 
8;  Costs,  3;  Decedents'  Estates,  2;  Former  Adjudication,  1^ 
2;  Fraudulent  Convetance;  Guardian  and  Ward,  2;  Injunc- 
tion; Insanity;  Insurance  Company ;  Judgment,  2;  Mandate,!, 
3, 4 ;  Mortgage,  3 ;  Negligence,  2 ;  Parties  ;  Payment,  1 ;  Prac- 
tice 1,  2,  9,  11, 13, 14, 19,  21,  33;  PROMISSORY  NOTE,  3,  8, 12, 13,. 
15,  20;  Railroad,  2,  5,  6;  Review  of  Judgment,  1,  2;  Statute 
OF  Limitations;  Vendor's  Lien,  1,  4,  5,  Waste;  Will. 

1.  ComplainL— Exhibit:  JRecitals  o/.— The  i*eeita]s  of  an  instrument  prop- 
erly set  forth  as  an  exhibit  to  a  pleading  not  only  aid  the  statements 
therein,  but.  in  case  of  inconsistency  between  the  allegations  thereof 
and  such  recitals,  will  conti'ol.  BayUss  v.  Qlenn^  5 

2.  Same. — This  is  so,  however,  only  where  the  instrument  is  a  proper 
exhibit,  and  is  never  so  where  an  instrument  is  not  the  foundation 
of  the  pleading,  although  it  may  be  an  important  item  of  evidence.  lb, 

3.  Same.  - -Note.—Mortgage. ^-Description.  -  -Foreclosure.—Exhibit.' -  Cases 
Distinguished.— A  complaint  upon  a  note  and  to  foreclose  a  mortgage 
given  to  secure  the  same  is  sufficient  on  a  demuri-er  thereto  for  want 
of  facts,  although  the  moitgage  attached  as  an  exhibit  contains  an 
insufficient  description  of  the  property  mortgaged.  Whittelsey  v. 
Beall,  5  Blackf.  143;  Nolte  v.  Libbet^  U  IndT  163;  and  Stntblew. 
Neighberty  41  Ind.  344,  distinguished.  Ih, 

4.  Same," A  complaint  based  solely  on  a  mortgage,  and  seeking  a  decree 
of  foreclosure  onlv,  is  insufficient  on  demurrer,  if  the  real  estate  is  so- 
imi>erfectly  described  as  to  be  void  for  unceitainty.  lb. 

5.  Special  Finding. ^Practice. — Where  a  complaint  contains  two  para- 
graphs, to  each  of  which  a  demiui*er  is  overruled,  and,  on  the  trial, 
tiie  court  makes  a  special  finding  of  facts  and  conclusions  of  law, 
and  the  facts  so  found  coiTCspond  with  the  averments  of  the  second 
paragraph,  the  iiding  upon  the  demurrer  to  the  first  paragi-aph  is. 
immaterial,  and  the  sufficiency  of  the  second  paragraph  only  will  be 
considered  by  the  Supreme  Court.  Martin  v.  Cauble^  67 

6.  Exhibits  Filed.— A  paper  filed  with  a  pleading,  but  which  is  not  the 
foundation  thereof,  will  not  be  considered  in  determining  the  suffi- 
ciency of  such  pleading.  Stahl  v.  Hammontreey  103 

7.  Same.— An  answer  purporting  to  an8>ver  the  entire  complaint,  but 
answering  only  a  part,  is  insufficient.  lb. 

8.  Complaint  to  Foreclose  Mortgage. — Copy.— It  is  not  necessary,  in  an 
action  seeking  only  the  foreclosure  of  a  mortgage,  to  file  therewith  a 
copy  of  the  note  secured  thereby.  Shin  v.  Bosart,  105 

9.  Exhibits.— Exhibits,  not  the  foundation  of  a  pleading,  can  not  be  re- 
garded as  forming  any  part  thereof.  Clodfelter  v.  Hulett,  137 

10.  Same.— Practice.— Filing  collateral  instruments  as  exhibits  to  plead- 
ings is  a  censurable  practice.  lb. 

11.  Designation  of  Corporation  in  Complaint.— Town  Trustees.— Wiiare^  in 
the  complaint,  the  plaintiff  therein  is  designated  as  "'The  boanl  of 
school  trustees  for  the  town  of,*'  etc.,  such  designation  implies  that 
such  plaintiff  is  a  corporation,  and  such  complaint  is  sufficient  on 
demurrer  thereto  for  want  of  legal  capacit>'  to  sue. 

Mackenzie  v.  Board  of  ScJiool  Trustees,  etc.,  18J> 

12.  Same.— Estoppel.— A  party  contracting  with  a  corporation  as  such  is 
estopped  to  deny  its  corporate  existence  and  its  power  to  sue  as  a 
corporation.  lb. 

18.  Same.— Contract,  Execution  of  by  Towi  Trustees. ^Public  CorporaUon. 
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— ^Where,  in  a  contract,  it  is  manifest  that  the  parties  M'hose  names 
are  signed  tliereto,  were  acting  as  the  tnistees  of  a  public  corpora- 
tion, although  executed  in  their  own  names,  such  contract  is  not 
their  pei-sonal  contract,  but  that  of  the  public  corporation  of  which 
they  are  the  tiTistees.  lb. 

14.  Same. — Complaint  on  Bond  and  Contract.— Consideration. — ^Where,  in 
a  complaint  upon  a  contract,  the  bond  given  to  secure  its  performance 
filed  therewith  recited  ''that  the  said  J.  M.  shall  faithfully  comply 
with  the  conditions  of  the  foregoing  contract,"  etc.,  such  contract 
and  bond  will  be  considered  as  constituting  a  single  instrument,  and 
the  consideration  for  the  contract  a  sufficient  consideration  for  the 
bond.  lb. 

15.  Same.^AssiQnment  of  Breaches  of  Cmitract  and  Bond. — Complaint. — 
Demwrrer.^X  stipulation  in  a  contract  for  the  repair  of  a  building, 
that  the  contractor  is  to  fui-nish  all  the  material  therefor,  must  be 
construed  to  mean  that  such  contractor  is  to  fui-nish  the  same  at  liis 
own  expense ;  and  a  complaint,  assigning  as  breaches  of  such  contract 
and  bond  his  failure  to  pay  therefor,  is  sufHcient  on  demurrer.      76. 

16.  TTaircr.— Answenng  before  a  ruling  has  been  had  ujion  a  demurrer, 
previously  filed,  is  a  waiver  thereof.  Washburn  v.  Roberts^  213 

17.  Same.-^A  pai*ty,  by  amending  one  paragraph  of  a  pleading,  does  not 
waive  the  exception  reserveato  a  ruling  upon  a  demim-er  to  another 
pai-agraph  of  the  same  pleading.  lb. 

38,  Same.— A  pleading  can  not  perfonn  the  double  function  of  an  answer 
and  cross  complamt.  •  76. 

19.  Same.— Cross  Complaint.— YThere  the  cancellation  of  a  note  and  mort- 
gage and  the  recovery  of  personal  property'  are  sought,  a  cross  com- 
plaint seeking  to  settle  title  to  I'eal  estate,  to  which  no  claim  is  made, 
is  not  a  pro|>er  pleading.  76. 

20.  Complaint  to  have  Satisfaction  of  Mortgage  set  Aside.— As  to  sufficiency 
of  complaint,  see  opinion  in  Truman  v.  ScoU.  258 

21.  Defects  Cured  by  Verdict.— Practice.— Mviny  defects n  a  complaint, 
which  on  demun-er  would  be  fatal,  will  be  deemed  cured  by  a  verdict 
for  the  plaintiff,  if  the  defendant  go  to  trial  without  demurring.  For 
example,  see  opinion.  7.  db  V.  B.  B.  Co.  v.  McCaffery^  294 

22.  Complaint.— Sufficiency  of,  on  Motion  in  Arrest  of  Judgment.— Bequest.— 
Agree^nent.-A  complaint,  alleging  that  the  defendant  is  indebted  to 
the  plaintiff  in  a  certain  sum  ^*ior  keeping  the  defendant's  horse, 
feeding  and  caiing  for  the  same"  for  a  certain  time,  and  that  "the 
keeping  and  feedUig  and  caring  for  said  horse"  were  of  a  certain 
value  per  week,  with  a  prayer  for  recovery,  is  sufiicient,  after  ver- 
dict, on  a  motion  in  arrest  of  judgment.  And  such  complaint  also 
stated  facts  from  which  both  a  request  and  an  agieement  may  be  in- 
ferred. Parker  v.  Clayton,  307 

23.  Guaranty,  Breach  of.— Attorney. — Judgment. — Evidence.— Party. — No- 
tice.—In  an  action  by  a  plaintiff  to  recover  for  senices  rendered  the 
defendants  in  preparing  and  amending  articles  of  incorporation  for 
a  ditch  company,  the  aaswer  alleged  that  the  plaintiff  piaranteed 
that  he  would  make  said  articles  perfect  and  sufficient  in  law.  but 
that  such  articles  had  been,  by  the  circuit  court,  adjudged  insufficient. 

Held,  that  the  answer  was  insufficient  on  demurrer,  for  want  of  a  direct 
averment  that  such  articles  were  defective  or  insufficient. 

Held,  al<50.  that  such  judgment  was  neither  proof  nor  evidence  of  the  in- 
sufficiency  of  such  articles  of  association  as  against  the  plaintiff,  he 
not  being*  a  party  to  said  suit,  nor  having  notice  thereof,  or  that  the 
same  involved  the  validity  of  such  articles.         Burns  v.  Stanley,  350 
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24.  Same, —Defect  of  Parties.  -  Ansioer.— Demurrer.— A  paragraph  of  an- 
.swer,  in  such  suit,  allegins;  that  the  plahuiff  was  eiiiiMoyed  by  the 
<litch  company,  antl  tliat  others  besides  tlie  defendants  were  members 
tliereof,  and  were  solvent  and  witiiin  the  jurisdiction  of  the  court,  is 
insufticient  on  demurrer,  for  tlie  reason  that  it  did  not  aver  that  the 
work  wliicli  the  plaintiff  was  so  employed  to  do  is  the  same  for  which 
he  had  sued.  Ih, 

S5.  Practice, — Defects  in  Complaint.— WhevG  a  denuuTer  for  want  of  suffi- 
cient facts  has  been  eiToneously  oveiTuled.  and  exception  duly  re- 
served, the  defect  in  the  pleadiiig  denun-red  to  can  not  be  aided  by 
section  580  of  the  code.  Johnson  v.  Breedlove.  30S 

26.  Mubt  Shoic  title.-Billof  Exchange.— Promissory  Note,— The  comnhuni 
upon  a  bill  of  exchange  or  promissory  note  must  show  a  liffht  in  the 
plaintiff  to  maintain  an  action  thereon.         Bichardson  v.  Snidery  425 

27.  Same.— Insufficient  Allegation  of  Title,— Where  the  complaint  in  an  ac- 
tion upon  a  bill  of  exchange  shows  that  the  drawer  thereof  is  de- 
ceased, the  allegation  in  sucTi  complaint,  tliat  the  plaintiffs  *'are  his 
successoi*s  in  ^ind  to  his  business,  and  as  such  are  the  legal  and  bona 
fide  holders  of  the  bill  of  exchange/'  is  an  insufHcient  averment  of 
title.  76. 

28.  Same,— Specific  Statement  Governs.— A  specific  statement  of  title  is  the 
one  which  must  govern.  lb. 

20.  Written  Instrument.— Copy .—  F«nawc<».— Where  there  is  a  variance  be- 
tween the  description  of  a  written  instrument  in  a  pleading  and  a 
copy  of  such  instiiHuent  therewith  liled,  the  copy  controls,  and  will 
be  presumed  to  be  right  until  the  contrary  is  shown. 

L.  T.  Draining  Association  v.  Watkins,  459 

30.  Mortgage,— Junior  Incumbrancer,— lu  an  action  by  the  holder  of  a  sen- 
ior mortgage,  it  is  not  necessary  to  aver  and  prove  that  his  rights  liad 
not  been  defeated  in  an  action  brought  by  a  junior  incumbrancer  upon 
a  Hen  inferior  to  such  senior  mortgage.  Krutsinger  v.  Broicn,  -106 

31.  Samc,—Bes  Adjudicata, — A  plea  of  res  adjudicata  must  affirmatively 
show  that  the  question  asserted  to  have  been  litigated  was  or  could 
have  been  litigated  under  the  issues.  lb, 

32.  Constable— Action  on  Bond.— Complaint. — Accessory  Averments  for  full 
Damages. — Nominal  Damages. — Although  the  complaint  in  an  action 
on  a  constable's  bond  for  failure  to  coflect  a  judgment  on  execution 
is  insufficient,  as  a  demand  for  full  damages,  for  the  want  of  a  direct 
averment  that  the  execution  defendant  nad  sufficient  property  sub* 
ject  to  execution  to  satisfy  the  same,  or  some  part  thereof,'  and  for 
not  averring  the  facts  constituting  the  return  thereon  of  "No  prop- 
erty found**  a  false  return,  and  for  not  averring  the  value  of  the  prop- 
erty charged  in  the  complaint  to  have  been  improperly  set  off  to  the 
execution  defendant  as  exempt  from  execution,  yet  it  may,  neverthe- 
less, be  sufficient  for  nominal  damages,  and  therefore  sufficient  on  a 
demuiTer  thereto  for  want  of  facts.  State  v.  Hammond,  472 

33.  Same. — Nor  can  these  omitted  averments  be  supplied  by  the  allegn- 
tion,  that,  by  the  delay  of  such  constable,  the  execution  defendant 
was  enabled  to,  and  did,  dispose  of  all  his  property  subject  to  execu- 
tion. '  lb. 

34.  Partial  -4;wiocr.— Each  paragraph  of  answer  nuist  fully  answer  the 
entire  complaint,  or  so  much  thereof  as  it  purports  to  answer. 

Lash  V.  Bendell,  475 

35.  Water  Works  Co, — Assignment  of  Water  Bents  to  Pay  for  Bepairs  to 
Xtam,  etc. — Judgment. — Injunction, — Where  a  water  works  company, 
in  consideration  of  the  i*epair  of  its  dam,  etc.,  assigned  its  water  rents 
to  a.lessee,  and  alter         commencement  of  such  repaii-s  a  creditor 
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of  the  compaii}'  recovered  a  jud^iient,  as  to  the  sufficiency  of  a  com- 
plaint by  said  lessee  to  enjoin  the  sale  on  such  judgment  of  the  com- 
pany's land  and  water  power,  see  opinion  in 

Monticellp^  etc,.  Co.  v.  Loughry^  562 
3G.  Judgment. — Tramcript. — Exhibit.— Pt'actice.-^Deminrer.—Wherc  a  jud^r- 
nient  is  pleaded  in  bar  of  an  action,  a  transciipt  tliereof.  tiled  witii 
the  plea  as  an  exhibit,  does  not  make  such  transcript  a  part  of  the 
plea,  such  ti-anscript  not  being  a  written  instrument  within  the  mean> 
ing  of  section  78  of  the  code,  and  a  demurrer  to  such  plea  will  not 
raise  any  question  either  upon  the  transcript  or  the  validity-  of  the 
proceeding  set  out  therein.  Jones  v  Levi,  5SG 

POSSESSION. 
See  Covenant. 
PRACTICE. 
See  Appeal,  1.2;  Appearance;  Bill  of  Exceptions,  1, 4,  5;  Con- 
tinuance; Contract,  14;  Costs,  2;  Criminal  Law,  8, 19;  Evi- 
dence, 1,  3.  5, 10, 22;  Fees  and  Salaries;  Guardian  and  Ward,. 
2;  Highway.  2,  3;  Instructions,  3;  Liquor  Law,  1;  Mandate^ 
1,  2;  New  Trial,  2,7, 10, 13;  Parties;  Pleading,  10,  21,  25,  36; 
Railroad,  2;  Record;  Review  of  Judgment,  2;  Special  Find- 
ing; Supreme  Court,  3,  4,  9;  Vendor's  Lien,  5. 

1 .  Complaint. — Demurrer. — A  complaint  which  states  one  complete  and 
sufficient  cause  of  action  is  good  on  a  denuu'rer  thei-eto  as  an  entii-e- 
ty ,  although  a  part  of  such  pleading  may  be  bad.    Bay  less  v.  Glenii^  5 

2.  Where  a  complaint  is  food  as  a  complaint  on  a  note,  but  insufficient 
in  so  far  as  it  seeks  a  decree  of  foreclosure,  on  account  of  the  defec- 
tive description  of  the  real  estate  contained  in  the  mortgage  filed  as 
an  exhibit  therewith,  such  defect  in  the  mortgage  can  be  reached 
either  by  a  motion  to  strike  out,  by  objection  to  the  introduction  of 
such  mortgage  in  evidence,  b}'  objection  to  that  part  of  tlie  judgment 
therein  decreeing  a  foreclosure,  or  by  a  motion  to  modify  the  same  by 
striking  out  the  portion  of  the  judgment  directing  a  foreclosure.  76. 

3.  Same. — A  decree  of  foreclosure  can  not  be  attacked  for  the  first  time- 
by  an  assignment  of  error  in  the  Supreme  Court,  based  on  the  insuffi- 
ciency of  tne  description  of  the  property-  mortgaged.  Cochran  v.  Utt^ 
42  Ind.  267,  distinguished.  lb, 

4.  Same.— Judgment.— Supreme  Co«r^— Where  any  part  of  a  judgment 
is  valid,  it  will  not  be  disturbed  by  the  Supreme  Court  unless  proper 
steps  have  been  taken  by  objection  duly  presented  to  the  trial  courts 
to  secure  a  modification  or  amendment  of  the  invalid  part.  76. 

5.  Same.—Nexo  TVia^— **Error  of  the  court  in  admitting  illegal  and  im- 
proper evidence  on  the  trial  of  said  cause,  over  the  objection  of  the  de- 
fendant," is  ail  insufficient  assignment  of  a  cause  for  a  new  trial.  7&- 

6.  Nevo  Trial.— Bill  of  Exceptions. — Supreme  Court.— In  ftie  absence  of  a 
bill  of  exceptions,  the  Supreme  Court  can  not  consider  the  questions 
arising  under  a  motion  for  a  new  trial,  in  which  the  only  causes  al- 
leged therefor  are  the  insufficiency  of  the  evidence  to  sustain  the  ver- 
dict, and  excessive  d<amages.  Goben  v.  Goldsberry,  44 

7.  Evidence.— Order  of  Admission.—Discretion  of  Court.— A  party  may 
introduce  his  evidence  in  the  order  he  prefers,  subject  only  to  the 
discretion  of  the  trial  court;  and,  when  such  court  has  in  its  discre- 
tion allowed  a  party  to  introduce  his  evidence  in  the  order  in  which 
he  has  offered  it.  or  where  the  court  has  required  the  evidence  in  re- 
gard to  some  other  alleged  fact  to  be  fti*st  introduced,  the  ruling  in 
either  case  would  not  be  available  for  the  revei-sal  of  the  judgment 
of  such  court.  Zook  v.  Sifnonsou^  83 
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8.  Motion  in  ArresL-^Cross  Com|Aa<n^.— Where,  In  an  action,  a  Judg- 
ment has  been  rendered  on  two  separate  cross  complaints,  a  motion^ 
in  arrest  of  such  judgment  as  an  entirety  can  not  be  sustained  if 
either  of  such  complaints  states  facts  sufficient  to  constitate  a  cause^ 
of  action.  Jones  v.  Pothast,  158' 

9.  Safne.-'Sufflciencif  of  Cross  Complaint  on  Motion  in  Arrest, — As  to  the 
sufficiency  of  a  cross  complaint  on  motion  in  arrest  of  judgment,  in 
an  action  to  enforce  a  mechanic's  lien,  after  dismissal  of  the  ori^nal 
complaint,  see  opinion.  .  IK 

10.  Brief.'-Waiver.'^Supreme  Court.— Questions  not  discussed  In  the 
brief  of  counsel  will  be  regarded  as  waived  by  the  Supreme  Court. 

Mackenzie  v.  Board  of  School  Trustees,  etc.,  189* 

11.  Same,''Parties  to  Actton.^'How  Unincorporated  Companies  Must  Sue. — 
An  unincorporated  company  must  sue  in  the  individual  names  of  itff 
members,  and  not  in  the  name  of  such  company.  lb, 

12.  Defective  Becords."Presumption. -"Where,  under  an  assignment  of 
error,  that  the  court  erred  in  overruling  a  motion  for  a  new  trisiL  the 
evidence  is  not  in  the  transcript,  anu  the  record  fails  to  show  that 
the  court  erred  in  its  niling,  it  will  be  presumed  that  such  decision 
was  riglit.  Beck  v.  State,  260 

13.  Striking  out  Surplusage  in  Pleading.—The  Supreme  Court  will  not  re- 
verse a  judgment  for  error  of  the  court  below  in  refusing  to  strilce 
from  a  pieauing  immaterial  matter  or  surplusage.     Gill  v.  State,  266 

14.  Pleading  Cured  by  Verdict, —A  verdict  will  often  aid  a  defective  plead- 
ing, and  pleadings,  which  would  be  insufficient  on  demurrer,  are 
often  held  good  after  verdict.  Parker  v.  Clayton,  307 

15.  Sam«.— Not  onlv  mere  defects  of  form,  but  faults  affecting  substan- 
tive facts,  ai*e  often  aided  by  a  vei*dict.  lb. 

16.  Same."Complaint."Presumptions  After  FerrfW.— After  verdict,  the 
complaint  will  be  supported  by  every  reasonable  legal  intendment^ 
if  there  is  nothing  in  the  record  to  prevent  it  .  lb. 

17.  Same.— Submission.— Waiver.^Where  a  cause  has  been  submitted  to 
the  Supreme  Court  by  agreement,  on  an  assignment  of  error,  calling 
in  question  a  ruling  upon  a  motion  for  a  new  trial,  such  submission 
is  a  waiver  of  all  objections  to  any  alleged  defect  of  parties  to  the 
appeal.  /      Brooks  v.  Doxey,  327 

18.  Becovery  of  Money,  Action  /or.— Unless  there  is  a  clear  statutory  pro- 
vision to  the  contrary,  one  seeking  the  recovery  of  money,  through 
judicial  intervention,  must  do  so  by  an  action  begun  and  prosecuted 
under  the  ordinary  rules  of  civil  practice.         Thompson  v.  Doty,  33$ 

19.  iS^Knie.— Recoyery  is  not  allowed  upon  motion,  but  upon  complaint  or 
declaration.  lb. 

20.  New  Trial,— Affidavit.— Bill  of  Exceptions. Supreme  Court.— Affidavits 
in  support  of  a  motion  for  a  new  trial,  on  account  of  newly-discov- 
ered evidence,  must  be  made  a  part  of  the  record  by  a  bill  of  excep- 
tions, on  appeal  to  the  Supreme  Court.       McDaniel  v.  Mattingly,  34d 

21.  Pleading.-  Demurrer. — Appeal,— ^yhere  the  facts  alleged  in  a  com- 
plaint are  sufficient  to  entitle  the  plaintiff  to  some  relief,  its  suffi- 
ciency to  entitle  him  to  the  relief  demanded  can  not  be  presented 
for  the  first  time  in  the  Supreme  Court.  Such  objection  can  not  l>e 
presented  even  by  demurrer,  and  much  less  after  a  judgment  by  de- 
fault, upon  an  assignment  of  error  on  appeal.     Teal  v.  Spangler,  380 

22.  Same.— Judgment.— Form  o/.— Where  no  objection  has  been  made  in 
the  trial  court  to  the  foi-m  of  a  Judgment,  and  no  motion  made  there 
to  modify  or  correct  it,  its  sufficiency  will  not  be  considered  by  the 
Supreme  Court  on  appeal.  /6. 
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23.  Affldavitfor  Change  of  Venue.— Becord,— Bill  of  Exceptions.— Where  a 
bill  of  exceptions  recites  that  '*tlie  defendants  filed  their  affidavit 
and  motion  for  a  change  of  venue  from  the  judce,  in  the  woi-ds  and 
Hgores,  to  wit,^'  followed  by  the  statement,  <*which  affidavit  and  mo- 
tion are  Inserted  on  pages  4  and  5  of  this  record/^  where  there  ap- 
peared an  order-book  entry  of  the  fllinir  of  such  motion,  and  the  affi- 
davit in  fuU; 

THeld^  that  such  affidavit  is  not  properly  a  part  of  the  record  on  appeal. 

» Held,  also,  that  it  is  oiHy  where  a  paper  or  document  is  already  a  proper 
part  of  the  record,  that  the  clerk,  when  transcribing  a  bill  of  exceptions 
which  requires  tlie  embodiment  of  the  paper  or  oocument  in  a  *<hepe 
insert,^'  may  refer  to  the  part  of  the  recora  where  the  same  is  already 
found,  instead  of  making  another  copy.  Douglasa  v.  Siate^  385 

24.  Samc-^Motion  in  ArresL'-Form  of  Judgment.-^How  to  Correct."Su' 
preme  Court," A  motion  in  arrest  of  judgment  comes  before,  and 
does  not  challenge  the  form  -of,  the  judgment,  or  the  validity  of  any 
part  thereof.  Objection  to  the  foi-m  of  a  judgment  should  be  made 
in  the  trial  court,  and  the  rulings  of  the  court  thereon,  with  the  ex- 
ceptions thereto,  preserved  by  a  bill  of  exceptions,  to  present  the 
question  in  the  Supreme  Court.  lb. 

-35.  Affldavit.—Nevo  TrmZ. —Whei-e  an  affidavit  in  support  of  a  motion  for 
a  new  trial  is  not  made  a  part  of  the  record,  either  by  an  order  of 
court  or  by  a  bill  of  exceptions,  although  copied  in  the  transcript,  it 
will  not  be  considered  by  the  Supreme  Court.         Burke  v.  State^  392 

M.  New  TVtoZ.— The  Supreme  Court  will  .not  consider  any  alleged  error 
of  law,  occun-ing  at  the  trial,  nor  decide  any  question  thereby  pi^- 
sented,  unless  it  appears  that  such  supposed  error  was  ass^ned  as  a 
cause  in  the  motion  for  a  new  trial.  Leary  v.  Sbert^  418 

27.  In8tructions,"Bai  of  Exceptions." Supreme  Court.—Motiou  for  New 
Trial." An  instructiou  is  not  made  a  part  of  the  recoi-d,  on  appeal  to 
the  Supreme  Court,  by  being  merely  copied  into  the  motion  for  a 
new  trial.  BaUs  v.  StaU^  434 

28.  Behearing."SupremeCourt."A  rehearing  will  not  be  granted  to  en- 
able the  parties  to  present  questions  for  the  first  time,  when  it  ap- 
pears that  they  are  such  as  should,  and  might  have  been,  presented 
on  the  original  hearing.        L.  T.  Draining  Association  v.  Watkinss  459 

29.  Evidence.—Becovery. "The  substantial  rights  of  a  plaintiff  can  not  be 
held  to  have  been  abridged  by  any  ruling  of  the  trial  court  upon  the 
evidence,  however  erroneous,  when  he  bSs  obtained  judgment  for  all 
his  complaint  entitled  him  to  recover.  State  v.  Biammond^  472 

30.  New  TriaL—Evidence," Supreme  Court."The  Supreme  Court  will 
not  examine  a  ruling  of  the  trial  court  excluding;  evidence,  unless 
such  ruling  is  assigned  as  a  cause  for  a  new  tiial,  in  the  motion 
therefor.  Scobey  v.  Decatur  County,  551 

31.  Same.—Ttie  sufficiency  of  the  evidence  to  sustain  the  finding  is  not 
presented  by  the  assignment  as  a  cause  for  a  new  trial,  that  the  find- 
ing of  the  court  Is  conti-ary  to  law.  /6. 

.32.  Jurisdiction." Supreme  Court.— The  want  of  jurisdiction  In  the  trial 
court  over  the  subject  of  the  action  may  be  presented  to  the  Supreme 
Court  for  the  first  time.  Boys  v.  Simmons,  593 

33.  Fleading."Complaint."ln  purely  statutory  actions  the  complaint 
must  state  such  facts  as  would  clearly  entitle  the  plaintiff  to  the  re- 
lief sought.  '  ^^• 

34.  Query:  Whether  or  not,  if  the  complaint  showed  that  the  statutonr 
remedy  would  not  and  could  not  be  of  any  benefit  to  the  plaintin, 
£uch  complaint  would  constitute  a  cause  of  action.  Tb. 
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Zb.  8ame,^2>emurrer, — ^A  demurrer  for  want  of  facts  to  several  para- 
graphs of  answer  should  be  ovenniled,  if  any  one  of  them  state  facts 
sufficient  to  constitute  a  defence  to  the  action.  lb. 

PRESUMPTION. 

See  Cities  and  Towns,  6;  Continuance;  Contract,  11;  Courts,  4, 
6;  Evidence,  16;  Insanity,  3;  Instructions,  2;  Insurance  Com- 
pany, 1;  Jurisdiction,  4;  Name;  Office  and  Officer,  1 ;  Par- 
tition, 2;  Payment,!;  Practice,  12, 16 ;  Seduction, 2;  Special 
Finding,  2;  Sheriff's  Sale,  1;  Supreme  Court,  10;  Variance. 

Instruction.— It  will  be  pi-esumed  by  the  Supi-eme  Couit,  the  contrary  not 
appearing  in  the  i-ecord,  that  the  couil  below  ffave  a  proper  char^ 
on  the  suDject  of  the  bui-den  of  proof.  City  of  ImUanapolis  v.  Scott,  196 

PRINCIPAL  AND  AGENT. 
See  Aqency;  Contract,  3. 

1.  Parties  to  Actton.—Practice.^yfheTe  a  factor  sells  fi^oods  in  his  own 
name,  and  ¥iithout  notice  to  the  purchaser  that  he  is  not  the  princi- 
pal, the  latter  may  sue  the  purchaser  for  the  price  of  the  n^ds,  tnou£;h 
the  agent  might  sue  therefor  in  the  absence  of  any  claim  by  the  prm- 
cipal.  Brooks  y.  Dozey,  327 

^.  Contract.— When  Accepted  as  EnUrety  hy  Prindpal.—liemedy.-^ynieTe 
an  agent  makes  a  sale  without  disclosing  his  principal,  the  latter  may 
•claim  the  contract  as  his  own  and  bring  any  suit  thereon  which  the 
agent  could  have  maintained  if  he  had  made  the  sale  for  himself. 
But,  in  such  case,  the  principal  must  take  the  contract  of  sale  as  a 
whole,  as  the  agent  made  it.  He  can  not  accept  the  naked  sale,  and 
sue  for  the  value,  rejecting  the  special  consideration  and  mode  of 
payment  stipulated  for.  He  can  have,  under  the  contract,  onlv  such 
remedies  as  the  agent  could  have  had  if  he  had  been  the  principal. 

Johnson  V.  Hoover,  395 

3.  Same.SaH/ication  by  Principal.— It  the  contract  of  sale  by  the  affent 
was  unauthorized,  and  the  principal  is  not  in  some  way  estopped,  he 
may  reclaim  the  property  sold,  but,  by  bringing  sidt  for  the  value 
thereof,  he  thereby  affirms  the  contract  of  sale.  lb, 

PRINCIPAL  AND  SURETY. 
See  Contract,  5;  Duress,  2;  Mortoaoe,  9. 

1.  Subrogation." Surety^ 8  Rights  on  Payment  of  Jtidgrmtfiir.— Sureties,  or 
those  who  stand  in  the  situation  of  sui-eties  for  those  for  whom  thev 
pay  a  debt,  are  entitled  to  be  subrogated  to  all  the  rights  of  the  cred- 
itor as  to  any  fund,  lien  or  equity  which  he  may  have  against  any 
other  person  or  property  on  account  of  such  debt;  and  this  right  de- 
pends not  upon  contract,  but  upon  principles  of  justice  and  equity. 

Qerber  v.  Sharp^  553 

2.  Same.— Payment  by  *S^urc«y.— Payment  by  one  who  stailds  in  the  re- 
lation of  a  surety,  although  it  may  extinguish  the  remedy,  or  dis- 
charge the  security,  as  respects  the  creditor,  has  not  that  effect  n- 
between  the  principal  debtor  and  the  surety.  11. 

3.  Same.—Mortgage.^Foreclosure.'-Promissory  Note.-^A.  became  suretj- 
for  B.  on  a  note  to  C.  for  part  of  the  purchase-money  of  real  estate, 
B.  at  the  same  time  executing  a  note  for  the  rosidue  and  a  mortgage 
on  such  real  estate  to  C.  to  secure  the  payment  of  both  notes.  After- 
ward, the  former  note  being  first  due,  C.  recovered  a  judgment 
thereon  against  B.  as  principal  and  A.  as  surety.  B.  at  that  time  be- 
ing insolvent,  A.  paid  the  judgment  in  full,  and  brought  suit  to  fore- 
close the  mortgage  for  the  amount  paid  by  him  on  said  judgment. 

Held,  that  such  suit  could  be  maintained. 
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Held^  also,  that  A.  was  entitled  to  1)e  subron^ted  to  all  the  rights  of  C.  h> 
such  mortgage.  lb. 

4.  Remedy  of  Surety  againH  Principal." Statute  Cotutrwd.'*  Where  and 
When  Question  of  Suretyship  Must  be  TVied.— Under  sections  674  and 
675,  2  R.  S.  1876,  p.  277,  in  relation  to  the  remedies  of  siiretie» 
against  their  principals,  the  complaint  of  the  surety  should  be  filed 
in,  and  during  the  pendency  of,  the  action  of  the  creditor  or  obligee^ 
and  the  quesnon  of  suratyship  must  be  tried  and  deteiTnined  by  the 
same  court  in  which  judgment  upon  the  conti*act  had  been  or  might 
be  rendei-ed  against  both  principal  and  surety.  Boys  v.  S^mons^  o9^ 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 
See  Jury,  2. 

PROMISE. 
See  Contract,  5,  14;  Statute  of  Frauds,  1, 4. 
PRIVILEGED  COMMUNICATIONS. 
See  Evidence,  14. 
PROMISSORY  NOTE. 
See  Contract,  4;  Insurance  Company;  Mortoaob,  1, 10;  PatmeWt, 
1,  2;  Pleading,  3,  4,  6,  8,  19,  26;  Practice,  2;  Principal  and 
Surety,  3;  School  Trustees;  Specific  Perpormance;  Vari- 
ance; Vendor's  Lien,  2. 

1.  Execution  by  Husband  and  lf(f6.— A  special  finding,  that  notes  wero 
given  siffned  by  husband  and  wife,  is  equivalent  to  a  findiuff  that  the 
husband  executed  the  notes.  Martin  v.  uaublef  67 

2.  Payable  in  Bank.—Endarsement  Before  Maturity,— An  endorsee  of  a 
negotiable  promissory  note,  payable  at  a  bank  in  this  State,  in  ffood 
faith,  before  maturity  and  without  notice,  talces  such  note  free  from 
all  equities  and  defences  existing  between  the  maimer  and  the  payee 
thereof.  Zook  v.  Stmonsan,  83 

3.  Same.-'Aetion  by  Endorsee  against  Mdker.'^Fraud.'-Ansvser.'-PUad' 
in^.— In  an  action  by  the  endorsee  of  such  a  promissory  note  against 
the  maker,  the  answer,  after  stating  matters  which  would  constitute 
a  complete  defence  to  any  action  on  the  note  by  the  payee,  on  ac- 
count of  the  procurement  thereof  by  fraud,  alleged  that  the  endorsee 
had  knowledge  of  all  such  facts  at  the  time  such  note  was  endorsed 
to  him. 

Helds  on  demurrer,  that  such  endorsee  took  such  note  subject  to  all  equi- 
ties and  defences  existing  between  the  maker  and  payee  thereof.  lb. 

4.  Same,  — Failure  of  Consideration, —Fraud. -^Evidence.— Burden  of 
Proof, — On  the  trial  of  such  action,  the  maker  of  the  note  introduced 
evidence  tending  to  impeach  the  consideration  thereof,  and  to  show 
the  fraudulent  manner  in  which  the  note  had  been  procured  from 
him  as  alleged,  and  then  rested. 

Heldt  that,  upon  such  proof  by  tlie  defendant,  the  burden  rested  upon  the 
plaintiff  to  prove  that  he  took  such  note  in  ignorance  thereof,  and 
that  he  was  a  bona  fide  holder  for  value.  /d. 

5.  Signature, "'Descriptio  Personas, — A  promissory  note,  executed  upon 
a  consideration  moving  only  to  the  use  and  benefit  of  .the  school  cor- 
poration of  an  incorporated  town,  and  signed  by  the  school  trustees 
tliereof  with  their  individual  .names,  followed  by  their  official  desig- 
nation, is  not  the  note  of  the  pei*sons  whose  names  are  signed  thereto, 
but  the  note  of  such  coi-poration  and  binding  thereon. 

School  Town,  etc,,  v.  KendaUy  91 

6.  Recourse  of  Endorsee  against  Endorser  for  Loss  in  Suit  by  Usury. — 
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Where,  in  an  action  by  an  endoreee  against  the  nmlcer  of  a  promis- 
sory note,  the  latter  .successfully  pleaded  usury  as  to  a  part  thereof, 
such  endorsee  may  recover  from  the  endorser  the  loss  so  sustained. 

Haggard  v.  CUigma  State  Bank,  130 

7.  Same. — Notice  to  Endoner  by  Endonee.-^Demand.—U,  in  such  action, 
the  endorser  is  notified  of  its  pendency,  and  of  the  plea  thei*eiu,  and 
fails  to  appear  or  assist,  suit  may  be  maintained  against  him  by  the 
endorsee  for  the  loss  sustained  in  such  action  against  the  maker  of  the 
note,  without  giving  notice  of  the  result  thereof  to  the  endorser,  and 
Avithout  making  any  demand  of  liim  to  pay  such  loss.  lb. 

8.  Same,-^Pleading. — Complaint, — In  such  suit  against  the  endorser,  the 
averment  in  tibe  complaint,  that  ^^said  note  has  long  since  become  due 
and  is  unpaid,^'  is  a  sufficient  allegation  that  the  amount  sued  for 
therein  was  due  and  unpaid.  lb. 

9.  Joint  Note  or  Contract,— When  Judgment  against  one,  not  a  Beleaee  of 

Others,— Merger. — A  judgment  on  a  joint  note  or  contract  against  a 
part  of  the  makers  thei-eof  merges  the  cause  of  action,  and  is  a  bai* 
to  an  action  against  the  other  maker  or  makers.  But  there  are  ex- 
ceptions to  thS  rule :  (1)  When  one  of  two  joint  debtors  has  died,  a 
judgment  against  the  survivor  does  not  bar  proceedings  against  the 
estate  of  the  other.  (2.)  Where  such  makers  are  not  residents  of  the 
same  State,  or  are  not  all  within  the  process  of  any  court  in  which 
the  suit  could  be  brought,  a  judgment  against  one  will  not  bar  an  ac- 
tion against  the  other.  Cox  v.  Maddux^  206 

10.  Material  Alteration  Avoids.-^ A  material  alteration  of  a  note  or  bill, 
without  authority  express  or  implied,  will  avoid  it  as  to  previous 
parties  not  consenting  thereto.  Dietg  v.  Harder,  208 

11.  Endorsement.— Axi  endoi-sement  on  a  promissory  note,  '^Payable  to 
J.  H.  for  me,'^  is  insufficient  to  transfer  the  title  to  such  note. 

WUliams  v.  lottery  354 

12.  Payment.— Pleading.— Answer  to  Whole  of  Complaint, — ^To  a  complaint 
by  an  endorser  against  the  maker,  to  recover  for  the  payment  by  him 
as  such  endorser  of  thre^  promissory  notes,  an  answer  that,  before 
the  commencement  of  the  suit,  the  defendant  '^fully  paid  and  satis- 
fied the  note  herein  sued  on,"  is  insufficient,  because  pleaded  to  the 
whole  complaint,  and  setting  up  matter  in  bar  of  but  part. 

Johnson  V.  Breedlove,  368 

13.  Same.— Contract.— To  a  complaint  by  an  endorser  of  a  promissory 
note,  to  recover  for  money  paid  by  him  as  such  endorser,  an  answer 
that  plaintiff  had  been  fully  paid  by  moneys  received  from  the  estate 
of  a  deceased  maker  of  the  note,  rents  from  a  mill  belonging  to  said 
estate,  and  other  sources,  is  bad,  if  it  does  not  aver  that  such  moneys 
were  received  by  the  plaintiff  under  circumstances  which  made  him 
indebted  to  the  estate  therefor,  and  that  it  had  been  agreed  that  such 
indebtedness  of  plaintiff  to  the  estate  should  operate  as  a  payment, 
pro  tanto,  of  the  money  sued  for  in  the  complaint.  lb, 

14.  Bills  of  Exchange. — Ownership  of.— By  merely  becoming  the  successor 
in  business  of  another,  one  does  not  become  the  owner  of  bills  of  ex- 
change of  which  the  other  died  possessed.    Bichardson  v.  Snider.  425 

15.  Attorney^ s  Fees,'— Pleadings.— In  an  action  upon  a  promissory  note, 
providing  for  attorney's  fees,  it  is  not  error  to  include  the  value 
thereof  in  the  amount  of  recovery,  although  the  complaint  contained 
no  allegation  as  to  their  value,  and  made  no  specific  claim  for  their 
recovery.  Olenn  v.  Porter,  525 

.16.  Same.— Exhibit.— VHiere  there  is  an  inconsistency  between  the  alle- 
gations of  a  pleading  and  the  contents  of  an  exhibit,  properly  filed 
therewith,  the  latter  controls.  lb. 
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17.  Same.  -^EndanemeiU,  —  EvfdmoB. —  VmrioMot.  —Where  the  complaint 
alleged  that  the  endorsement  was  made  tr  M.  A  S..  but  in  the  ex- 
hibit thereto  the  endorsement  was  shown  to  be  by  M.  &•«  an  objectioa 
to  the  admission  in  evidence  of  an  endorsement  by  M.  S.  can  not  be 
sustained,  based  only  on  the  gi-ound  of  variance  between  the  allega- 
tions of  the  complaint  and  the  note  offered  in  evidence.  lb. 

18.  Same.'— Amount  of,— It  is  not  error  to  admit  in  evidence  the  note 
sued  on  because  the  amount  thereof  is  written  ^^four  hund  and  two 
and  ^  doUars/'  lb. 

^9.  Payable  in  Bank.-^When  Endorsee  Takes  Free  from  Defences. — ^An  en- 
doi-see,  for  value,  before  maturity,  and  without  notice,  of  a  promis- 
sory note,  negotiable  by  the  law  merchant,  takes  it  free  from  all  equi- 
ties and  defences  existing  between  the  maker  and  payee  thereof. 

Buddell  V.  Fhalor^  533- 

20.  Same.^Fraud.— Pleading. —Answer. —X%  to  the  sufficiency  of  an  an- 
swer in  such  case,  alleging  fraud  in  the  procurement  of  such  note  by 
the  payee,  without  the  famt  or  negligence  of  the  maker,  see  opinion. 

lb, 

21.  Same. — Negligence  of  Maker.— W)[i^ti  the  maker  of  a  note  governed  by 
the  law  merchant,  by  his  negligence  and  undue  confidence,  puts  it  in 
the  power  of  the  payee  to  obtain  the  money  of  innocent  parties  on 
his  name  and  ci-edit,  as  between  him  and  the  endorsee  thereof,  before 
maturity,  for  value,  and  without  notice,  such  maker  should  bear  the 
loss  occasioned  thei*eby.  lb, 

PROSECUTING  ATTORNEY. 

1.  Prosecuting    Attorney    of   Allen   Criminal    Circuit    Court. — Term    of 

Offlce.—Case  Distinguislied,— The  term  of  office  of  the  prosecuting^ 
attorney  of  the  Allen  Criminal  Circuit  Court  was  and  is  for  two  years 
under  the  law,  and  no  longer.  Cropsey  v.  Henderson,  63  Ind.  268« 
distinguished.  Bench  v.  State^  ex  rel.  297 

2.  Same.— Governor'' 8  Commission  for  Longer  Period.— The  law  fixes  the 
term  of  the  office,  and  the  Governor's  commission  for  a  longer  period 
will  not  extend  it.  /6. 

PUBLIC  AGENTS. 
See  Contract,  3;  Corporation,  1. 

PUBLIC  POLICY. 

See  Contract,  2 ;  County  Auditor. 

QUO  WARRANTO. 

See  Cities  and  Towns,  1. 

RAILROAD. 

See  Contract,  16. 

1.  Contract. — Assignment,— \  contract  between  a  railroad  company  and 
individuals,  that  the  company  will  constnict  a  depot  at  a  certain 
place,  and  that  upon  its  construction  tlie  individuals  will  pay  to  the 
company  a  certain  sum  of  money,  is  negotiable  by  endorsement  so  as 
to  vest  the  title  thereof  in  each  endorsee  successively. 

Vannoy  v.  Duprez^  20 

2.  Same.— Assignment  of  Contract  by  Beceiver.— Pleading.— Where  such  a 
contract  has  been  assigned  by  a  receiver  of  the  railroad  company, 
and  suit  is  brought  thereon  by  the  assignee,  the  authority  of  the 
receiver  to  make  such  assignment  is  involved  in  the  question  of  the 
execution  of  the  assignment,  and  can  be  put  in  issue  only  by  a  denial 
under  oath.  lb. 

3.  Same. — Notice  of  Performance. — When  a  party  agrees  to  pay  a  railroad 
company  a  certain  sum  of  money  on  the  com^tlon  by  Uie  latter  of 
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a  depot  building  at  a  certain  place,  he  is  entitled  to  notice  of  such 
completion  before  suit  can  be  brought  to  enforce  payment  under  the 
contract.  lb, 

4.  IMlrodd  Company,— LidbilUy  for  Injury  to  Employee  Caused  by  Negli- 
gence of  Co^ Employee.-  A  servant  of  a  railroad  company  employed 
in  repairing  the  tracic  thereof,  and  one  employed  in  running  trains 
thereon,  are  en^jaged  in  the  same  general  undertaking;  and,  where 
tiie  former  is  iniui'ed  by  the  negligence  of  the  latter,  tne  company  i& 
not  liable  therefor.  Qormley  v.  0.  S  M.  B.  W.  Co.^  31 

5.  Killing  Stock,— Pleading.— A  complaint  against  a  railroad  company 
for  the  negligent  killing  of  live-stock,  which  does  not  allege  that  the 
killing  was  oone  without  fault  or  nefflifipence  on  the  part  of  plaintiff,, 
is  not  good  at  common  law.  J.,  M,  d  I,  B,  B.  Co,  v.  Lyon^  107 

6.  Same, — Fencing  Track,— In  a  complaint  against  a  railroad  company^ 
under  the  statute,  for  the  killing  of  animals,  an  aUegation  that,  a^. 
the  place  whei'e  the  animals  entered  upon  the  track,  the  roadwaa 
not  fenced,  is  sufficient;  if  it  is  not  the  duty  of  the  company  to  fence 
the  road  at  the  place  in  question,  such  fact  is  matter  of  defence.    lb, 

7.  Same, — Statutory  Liability, — Under  the  statute,  it  is  not  the  place  of 
the  killing,  that  governs  the  liability  of  a  railroad  company,  but  the 
place  of  tne  entry,  of  the  animals  upon  the  track.  /&» 

RATIFICATION. 
See  Insakitt;  Principal  and  Agent. 
REAL  ESTATE,  ACTION  TO  RECOVER. 
Title,— In  actions  for  the  recoveiy  of  real  estate,  the  plaintiff  must  re- 
cover, if  at  all,  on  the  strength  of  his  own  title.  Shipley  v.  Sfiookf  Sil 

REAL  ESTATE  SOLD  ON  EXECUTION. 
See  Assignment  for  Benefit  of  Creditors. 
RECEIPT. 
See  Attorney  and  Client,  2,  3;  Sheriff^s  Sale,  4, 6. 
RECEIVER. 
See  Railroad,  2. 
RECORD. 
See  Appearance;  Bill  of  Exceptions,  2,  5;  Evidenoe,  23,  24;  In- 
structions, 2,  3;  Judgment,  2;  New  Trial,  6, 9;  Practice,  12, 
23:  Supreme  Court,  3, 10. 
Affidavits,— BUI  of  Exceptions,— Practice,— An  alleged  error  in  overruling 
a  motion  to  quash  the  affidavits  and  order  to  show  cause,  in  a  pro- 
ceeding afl^inst  a  party  for  contempt,  will  not  be  considered  by  the 
Supreme  Court  unless  the  affidavits  are  made  part  of  the  record  by 
a  bill  of  exceptions  or  order  of  court.  Beck  v.  State,  250 

RECOVERY. 

See  Practice,  18,  29;  Promissory  Note,  15. 

REDEMPTION. 

See  Sheriff's  Sale,  3. 

REHEARING. 

,    See  Practice,  28. 

REPEAL  OF  STATUTE. 

See  Criminal  Law,  13;  Ditches  and  Drains,  2;  Embezzlement; 

State  Bonds,  11. 
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BEPLEVIN  BAIL. 
See  Agency;  Sheriff's  Sale,  6. 
1.     Jirformdltty  of  Becognizance.—A&  to  sufficiency  of  form,  Bee 

Croy  V.  Bnsenbark^  48 

3.  Cottfession  of  JudgmefU.—yrhen  a  party  executes  a  recognizance  of 
replevin  bail  for  the  payment  of  a  judgment  at  or  before  the  expira- 
tion of  the  time  allowed  by  law  for  the  stay  of  execution,  he  thereby 
confesses  judgment  in  favor  of  the  judgment  plaintiff  for  ^e  amount 
of  such  judgment,  and  fi*om  the  date  ox  such  recognizance  he  and  his 

{       property  are  bound  thereby.  HardenJbrook  v.  Sherwood^  403 

,  REPLICATION. 

See  Assault  and  Battery,  3. 

REVIEW  OF  JUDGMENT. 

See  Courts,  2;  Judgment,  2, 4, 5. 

1.  Ver(fieaUon  of  Complaint.— Pleading,— In  a  complaint  to  review  a 
jud^ent  because  of  material  new  matter  discovered  since  it  was 
rendered,  the  averment  of  such  new  matter  Is  sufficient,  without  the 
affidavit  of  the  witness  by  whom  it  can  be  proved,  if  the  complaint  is 
verified  by  the  complainant,  and  such  averment  may  be  proved  upon 
the  trial  as  other  material  averments  of  the  complaint.  Hill  v.  Boachf  57 

2.  Same.— Szhmt,— Pleading.— Practice,— Where  the  affidavit  of  the 
witness  by  whom  it  is  expected  to  prove  the  material  new  matter,  al- 
leged to  have  been  discovered,  is  filed  with  a  complaint  for  review, 
it  will  be  regarded  as  a  mere  exhibit,  and  not,  for  any  practical  pur- 
pose, a  part  of  the  complaint;  and  only  the  averments  in  the  body  of 
the  complaint  will  be  considered  in  judging  of  the  materiality  of  the 
newly-discovered  evidence.  lb. 

8.  8ame.—I>ilige}ice.—A6  to  the  showing  of  due  diligence  on  the  part  of 
the  complainant,  in  a  complaint  for  review,  in  endeavoring  to  ascer- 
tain, at  the  proper  time,  the  matter  claimed  to  have  been  then  re- 
cently discovered,  see  the  opinion.  lb. 

4.  Same.— After  Affirmance  by  Supreme  Court.— A  complaint  to  review  a 
judgment  for  error  of  law  in  the  proceedings  will  not  lie  after  the 
judgment  has  been  affirmed  by  the  Supreme  Court;  but  a  complaint 
to  review  for  material  new  matter  may  be  prosecuted  after  the  judg- 
ment has  been  affirmed  by  the  Supreme  Court  upon  appeal  involving 
only  supposed  erroi-s  of  law  in  proceedings  below,  if  tne  complaint  & 
filed  within  the  prescribed  time.  lb. 

REVIVOR. 
See  Sheriff's  Sale,  6. 
SCHOOL  TRUSTEES. 
Power  to  Execute  Promissory  Note.— Town.— Corporatton.-^The  board  of 
school  tnistees  of  an  incorporated  town  have  power  to  execute  a 
valid  negotiable  promissory  note,  by  and  in  the  name  of  such  trus- 
tees, binuing  upon  the  school  corporation  for  any  debt  contracted  for 
the  benefit  of  its  property.  School  Town^  etc.,  v.  Kendall,  91 

SEDUCTION. 
1.  Jnter-State  Law.-^Statute  Construed.-yfhile  section  24  of  the  code, 
2  R.  S.  1876,  p.  43,  confers  upon  any  unmarried  woman  the  right  to 
prosecute  an  action  for  her  own  seduction,  yet  it  has  no  extra-terri- 
torial force,  and  does  not  authorize  such  an  action  to  be  maintained 
in  this  State  for  acts  of  seduction  committed  in  another  State,  even 
though  acts  of  criminal  intercourse  continued  in  this  State,  as  a  con- 
sequence of  the  seduction  which  had  taken  place  in  another  State. 

Buckles  V.  EUers,  220 


INDEX.  649 

H.  Same.^Pre9wnption,^Comimon  Law.-^It  will  be  presumed,  nothing 
being  shown  to  the  contrary,  that  the  common  law,  on  the  subject  <3 
prosecutions  for  seduction,  is  in  force  in  an  adjoining  State.  lb. 

3.  Same.— By  the  common  law  an  unmarried  woman  acquired  no  right 
of  action  for  her  seduction.  Jb. 

4.  Same. — Comity  between  States. — It  is  only  common-law  rights,  or  such 
rights  as  are  recognized  as  existing  by  the  general  usage  of  civilized 
nations,  which  comity  enforces  in  a  foreign  forum.  lb. 

SET-OFF. 

See  Statute  of  Limitations;  Taxes,  2. 

SHERIFF'S  SALE. 

See  Evidence,  20. 

1.  Presumption  of  Validity.— Where  a  judgment  is  rendered  and  ezecu- 
tion  issued  thereon,  each  with  i-elfef  from  valuation  and  appraise- 
ment laws,  and  the  sheriff^s  return  of  the  sale  of  real  estate  there- 
under does  not  state  that  the  real  estate  was  appraised  before  sale,  it 
will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the 
sheriff  did  his  dut>'  in  the  premises,  and  caused  the  kind  to  be 
appraised  before  sale;  and  the  bui*den  is  on  the  party  attacldng  such 
sale  to  show  that  there  was  no  appraisement.  Talbott  v.  Sale^  1 

2.  Names. Svtdence.—Where  an  execution,  issued  upon  a  judgment 
against  the  Cincinnati,  Peru  and  Chicago  Bailway  Company,  was 
l^ed  upon  land  ofithe  Cincinnati,  Peru  and  Chicago  BaUroad  Com- 
pany, and  such  land  sold  tliereunder  by  the  shemf,  the  apparent 
difference  between  the  two  names  maybe  explained  and  harmonized 
by  extrinsic  evidence,  in  an  action  attacking  the  validity  of  such 
sale,  if  both  names  are  in  fact  applied  to  the  &me  corporation.     lb. 

3.  Title  of  Purchaser.— BsAen^tion.'-'TYie  title  of  a  purchaser  of  real 
estate  sold  at  a  sheriff ^s  sale,  when  perfected,  relates  back  to  the  date 
of  such  sale,  and  such  purchaser  has  a  right  of  action  to  recover  the 
rents  and  pronts  for  the  year  after  such  sale,  if  the  property  be  not 
redeemed.  Davis  v.  Newcombf  413 

4.  Personal  Property.— Beceipt.— Bid  Void  Unless  Money  is  Pa«.— When 
a  sheriff  offers  personal  property  for  sale  on  an  execution,  and  a  bid 
therefor  is  received  and  accepted  by  the  sheriff,  and  a  receipt  given 
by  him  for  the  amount  of  such  bid,  when  in  fact  no  money  was  paid, 
such  receipt  is  void.  McCormick  v.  W.  A,  Wood^  etc.^  Co.,  518 

5.  Same.— Agent,— Power  to  Beceipt  Execution.— A  sheriff  is  a  special 
agent,  and  has  no  power  to  execute  a  receipt  for  the  money  bid  on 
sale  of  property  on  execution,  without  receiving  the  same.  lb. 

6.  Same.— Execution.— Judgment.— Bevivor.—Beplevin  Bail.— An  action 
may  be  maintained  by  a  judgment  plaintiff  against  an  execution  de- 
fendant and  his  replevin  ball,  to  correct  an  execution,  on  which  a 
sale  of  personal  property  has  been  made,  by  erasing  therefrom  the 
receipt  thereon,  and  to  expunge  such  receipt  from  the  records  of  the 
court,  and  to  revive  the  judgment  on  which  the  execution  issued, 
where  the  bid  for  such  property  had  not  been  paid,  or  title  thereto  or 
possession  thereof  acquired  by  the  purchaser,  and  where  neither  tlie 
Judgment  debtor  nor  his  replevin  bail  has  suffered  any  loss  by  reason 
of  such  sale.  lb. 

SIGNATURE. 

See  Agency;  Promissory  Note.  5;  Vendor's  Lien,  2. 

SPECIAL  FINDING. 

See  Contract,  14;  New  Trial,  2;  Pleading,  6;  Promissory  Note,  1. 

1.    Practice.— A  special  finding  embraces  only  the  facts  proved  upon  the 
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trial,  and  all  iflsoea  not  determined  by  the  fiicts  found  most  be  re- 
tailed as  not  proven.  |  Vannay  v.  DupreZy  26 
3.  A  special  finding  must  contain  all  such  facts  as  are  essential  to  a  re- 
eovery,  and  where  the  evidence  is  not  in  the  record,  the  presumption 
1b  that  all  the  facts  are  stated  in  the  finding.   Sftropes  v.  Boards  e<e.,  42 

SPECIFIC  PKRFOBMANCE. 
Note  and  Mortgage. — Damage, — IHs<^ffirmance  of  Contraet.—Tbe  specific 
performance  of  a  promise  to  execute  a  note  and  mortgage  for  the  sale 
of  personal  property  can  not  be  enforced,  but  for  a  breach  thereof 
there  may  be  an  action  for  damages;  and  if  such  property  was  fraud- 
ulently obtained,  upon  a  promise  to  execute  a  note  and  mortgage, 
the  vendor  could  doubtless  disaflirm  the  contract  and  reclaim  the 
property.  Johnson  v.  Hoover^  39» 

STATE  BONDS. 

1.  Internal  Improvement  Loan, — Statute  Construed.— Mandate.^DUcre^ 
tion.— The  act  of  December  12th,  1872,  Acts  1872,  p.  11,  authorizing 
and  empowering  the  Governor,  Attorney  General,  Secretaiv  and 
Treasurer  of  State  to  redeem  certain  bonds  of  the  State,  issued  prior 
to  1841,  is  mandatory  upon  such  officers  to  pay  such  bonds  and  cou- 
pons attached,  and  vested  no  discretionary  power  in  them  whether 
they  should  pay  them  or  not,  after  they  had  determined  in  favor  of 
the  genuineness  and  validity  of  the  bonds  presented ;  and  a  writ  of 
mandate  will  lie  against  them  to  enforce  the  performance  of  the 
dudes  therein  prescribed.  Chray,  Governor^  v.  State^  ex  rel.,  567 

2.  Same.—W?ien  Permissive  Words  of  Statute  Construed  as  Mandatory. — 
Even  though  the  words  of  a  statute  are  permissive  merely,  where 
public  interests  and  rights  are  concerned,  and  where  the  public  or 
third  persons  have  claims  de  Jure  that  the  power  should  be  exercised* 
such  words  will  be  construed  as  mandatory.  lb. 

3.  Same. — Governor  of  State.-^Executive  Power. — ^A  power  or  authority 
vested  by  the  Legislature  in  the  Governor,  together  with  other 
officers  or  persons,  in  which  the  latter  have  an  equal  voice  with  him, 
can  not  be  executive,  as  he  alone  is  vested  with  the  executive  power 
of  the  State.  Nor  can  any  duty  which  he  is  by  law  required  to  per- 
form in  connection  with  others,  in  which  they  have  an  equal  voice 
with  him,  be  an  executive  duty.  lb* 

4.  Same.—thities  of  Officers  Ministerial.— Hhe  duties  to  be  performed  by 
such  officers,  save  that  of  determining  the  genuineness  of  the  l>onds 
and  coupons  presented  for  redemption,  are  purely  ministerial.      lb. 

5.  Same.— When  Mandate  will  Lie  against  Governor. — A  writ  of  mandate 
will  He  against  the  Governor  of  this  State  to  enforce  the  performance 
of  a  ministerial  duty  not  resting  In  his  discretion.  /&. 

6.  Same.— Ministerial  Act  D^ned.—A  ministerial  act  Is  one  which  a  per- 
son performs  In  a  given  state  of  facts.  In  a  prescribed  manner.  In 
obedience  to  the  mandate  of  legal  authority,  without  regard  to,  or  the 
exercise  of,  his  own  judgment  upon  the  propriety  of  the  act  being 
done.  lb. 

7.  Same,— Interest  on  Bond  and  Coupon  after  Jlfodrrfty.— Under  said  act^ 
the  holder  of  a  bond  provided  for  therein  is  entitled  to  Interest  on 
such  bond,  and  the  coupons  attached,  after  maturity,  the  Interest  ac- 
cruing thereon  after  maturity  being  as  much  a  part  of  the  debt  as  the 
origi£d  principal,  and  each  coupon  after  maturity  becoming  a  prin- 
cipal debt  entitled  to  draw  interest.  lb. 

8.  Saxne.—StaJtute  Authorizes  Payment  of  Jntereat.— The  language  of  said 
act  is  broad  enough  to  authorize  the  officers  named  therein  to  pay 
the  Interest  on  the  bonds  and  coupons  as  well  as  on  the  principal.    lb. 
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0.  8airM.^P(m€T  of  Otker$  to  Stop  Interest  by  Se8olution."Tend€r,''A 
resolution  by  such  officers,  that  they  would  not  allow  interest  oit 
Buch  bonds  after  a  certain  date,  they  not  belne  payable  at  the  State 
treasury,  could  not  have  the  effect  of  stoDpinglnterest  thereon,  with-^ 
out  some  act  that  would  amount  to  an  oner  to  pay,  or  a  tender  of  the 
foiids^  at  the  place  named  in  such  bonds  for  their  payment.  lb. 

10.  5*01116.— Bote  cf  fwacPBif  JDMmJMd  df  lft«  SaU  Where  i^qfobie*— 
Where  neither  the  bonds  nor  the  coupons  provide  for  the  rate  of  in- 
terest after  maturi^,  it  must  be  determined  by  the  rate  provided  by 
the  law  of  the  State  where  they  ai*e  payable.  io. 

11.  Same.Sepeal  of  Statute  by  Implic(Uion.^8eot!ion  4  of  said  act  au- 
-  thorizes  such  officers  to  negotiate  a  loan  for  the  payment  of  such  bonds, 

•  if  necessary,  and  is  in  full  force,  and  unrepealed  by  implicatiou, 
either  by  section  3  of  the  act  of  March  13th,  1879,  Acts  1879,  p.  195, 
or  by  the  act  of  March  27th,  1879,  Acts  1879,  p.  200.  lb. 

STATUTE  CONSTRUED. 
See  Attorney  and  Client,  2, 3 :  County  Commissionebs,  3, 6 ;  Courts, 
2;  Criminal  Law,  2,  5,  14,  23;  Deposition,  2;  Ditches  and- 
l^RAiNS,2,  6;  Embezzlement;  Husband  and  wife;  Mechanic's 
Lien,  5;  Principal  and  Surety,  4;  Seduction,  1;  State  Bonds,. 
1,2. 

STATUTE  OP  FRAUDS. 
See  Fraudulent  Conveyance,  11. 

1.  Original  Promise, — C<tse  Overruled, — Where  A.  verbally  agrees  to  Jn* 
demnify  B.  against  all  loss,  if  he  will  enter  into  a  recognizance  for 
the  appearance  of  C,  who  is  under  indictment  for  felony,  such  agree* 
mentis  an  oHginal  promise,  and  not  within  the  statute  of  frauds; 
and  B.  may  recover  from  A.  upon  such  verbal  agreement  whatever 
loss  he  may  sustain  by  reason  of  C.*s  forfeiture  of  the  recognizance. 
Brush  V.  Carpenter,  6  Ind.  78,  overruled.  Anderson  v.  Spencef  315 

2.  Same.-^Ouaranty, ^Indemnity, —There  are  important  differences  be- 
tween a  contract  of  giiai-anty  and  one  of  indemnity,  the  former  being 
a  collateral  undertaking,  and  the  latter  an  original  one.  Ib» 

3.  Same.—The  rule  Is,  that,  if  the  thli-d  party  is  not  liable,  then  the  un- 
dertaking is  not  within  the  statute.  75. 

4.  Promise,— Where  one  promises  to  pay  for  an  article  delivered  to 
another,  such  promise  is  an  original  one,  and  not  within  the  staUite 
of  frauds.  Johnson  v.  Hoover^  395 

6.     Waiver,— Moral  ObUgatton,— Agreement,— In  cases  where  there  is  an 

existing  moral  obligation,  the  debtor  may  waive  the  provisions  of  the 

statute  of  frauds,  and  execute  the  agreement  although  It  may  be 

within  the  statute.  Broum  v.  Rawh'ngs,  505 

STATUTE  OF  LIMITATIONS. 

See  Decedents'  Estates,  1 ;  Evidence,  17. 

Account,— Set'Qf.— Payment.— Pleading,— A  plea  of  payment  or  set-off  !«* 

not  subject  to  the  statute  of  limitations.        Armstrong  v.  Caesar,  280 

STATUTORY  REMEDY  FOR  PERSONAL  INJURY. 
No  Extra-Territorial  JPorcc— A  statute,  providing  for  a  right  of  action 
for  a  personal  Injury,  has  no  extra-territorial  force,  and  does  not  con- 
fer a  right  of  action  for  an  injury  inflicted  in  another  State. 

^ ,  .     BuckleB  V.  Ellers.  220 

SUBMISSION.  ' 

See  Practice,  17;  Supreme  Court,  5. 

SUBROGATION. 

See  Principal  and  Surety,  1  to  3.. 
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SUPREME  COURT. 

See  Appbal,  2;  Ohahoe  op  Venue,  3;  Contempt;  Eyidencs,  1, 3,  5; 
Highway,  10;  Insurance  Company.  I;  Mandate,  2;  NewTriai^ 
3,  6,  7,  9, 13:  Pkactice,  4,  6,  10.  20,  21,  22,  24  to  28,  30,  32;  Pre- 
sumption ;  record;  Review  of  Judgment,  4. 

1.  Evidence.— The  Supreme  Court  will  not  disturb  a  verdict,  where  the 
only  objection  thereto  is  timt  tt  Is  not  sustAined  by  sufficient  evidence, 
if  there  was  evidence  fairly  lending  to  support  it.     Staub  v.  Byan,  16 

3.  Bai  of  ExeepUong.—OmiBsion  of  PaH  of  J^vulence.— Where  a  bill  of 
exceptions  affirmatively  shows  that  tliere  was  other  material  evidence 
given  on  the  trial  of  the  cause  not  contained  tlierein,  the  evidence  In 
such  bill  will  not  be  considered  bv  the  Supreme  Court,  althousfa  it 
contains  the  phrase  ^'^thls  was  all  the  evidence  given  in  the  case/* 

Powers  V.  Evana,  23 

3.  Record  mu8t  show  Error, — Practice.^Whcre  an  appellant  aslcs  the 
reversal  of  a  judgment  on  account  of  any  supposed  error  therein,  the 
record  of  the  cause  ftled  in  the  Supreme  Coiurt  must  clearly  show  the 
existence  of  such  error  without  the  aid  of  any  statement  of  extrinsic 
matter  not  apparent  in  the  record.  McCormack  v.  Earkart^  24 

4.  Practice, -- Appeal. — Co-ParUes.—NoUcc, — On  appeal  to  the  Supreme 
Court  by  a  part  only  of  several  co-parties,  the  record  showed  that  all 
the  other  parties  signed  an  acknowledgment  of  the  service  of  notice 
of  the  appeal  and  a  declination  to  join  therein,  except  one  who  sepa- 
rately filed  a  refusal  to  join  in  the  appeal. 

Held,  that  all  the  parties  were  properly  before  the  Supreme  Court. 

Tmrnan  v.  ScoU,  258 

£.  Submission, — Waiver. -^Ditmtssal, — Assignmemt  of  Errors, — Where  a 
party  joins  in  an  agreement  to  submit  a  cause,  made  and  filed  after 
the  transcript  was  filed,  with  the  assignment  of  errors  endoreed 
thereon,  he  waives  his  right  to  ask  for  a  dismissal  thereof,  because 
the  names  of  the  parties  therein  are  not  set  out  in  full  in  such  as- 
signment, lb. 

6.  Weighl  of  Evidence, —The  Supreme  Court  will  not  set  aside  a  verdict 
when  there  was  competent  evidence  adduced  tending  to  support  it  in 
all  essential  respects.  Ih,;  Lannum  v.  State,  394;  Leary  v.  Ebert,  418 

7.  Britf, -^Waiver, —Supreme  Cowrt.— Questions  not  discussed  by  counsel 
are  regarded  as  waived  in  the  Supreme  Comt.     Williams  v.  Potter^  354 

5.  Power  to  Beverse  Judgment  for  Error  in  Granting  New  Trial,  -The  Su- 
preme Couit  has  the  power  to  reverse  a  judgment  of  the  trial  court 
for  error  commited  in  granting  a  new  trial,  but  it  should  never  be 
exercised  unless  the  record  clearly  shows  that  the  action  of  the  court, 
in  granting  such  new  trial,  has  resulted  in  manifest  injustice  to  the 
complaining  party.  Leary  v.  Ebert,  418 

9.  Practice,-' Evidence—Finding. -^Where  the  evidence,  although  con- 
flicting, supports  the  finding.  It  will  not  be  disturl)ed  by  the  Supreme 
Court.  SmUh  v.  Strain,  600 

10.  Same.—Secord, — Presumption, — Coato.— Where  there  is  nothing  in  the 
record  to  the  contrary,  the  Supreme  Court  will  presume  that  the 
ruling  of  the  trial  court  as  to  taxation  of  costs  was  right.  lb. 

SURETY. 
See  Principal  and  Subett. 
TAXES. 
See  Cities  and  Towns,  3;  Criminal  Law,  3;  Injunction. 
1  •    Personal  Property.— Where  Listed,— Personal  property  follows  the  pep- 
son  of  the  owner,  and  must  be  listed  for  taxation  in  the  township 
where  the  owner  resides.  Lose  v.  State^  2Si 
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2.  Set-Qf,—A  set-off  can  not  prevail  against  taxes  levied  for  general  or 
^     local  governmental  purposes.  Scobey  v.  Decatur  Countv,  651 

3.  Seme.— Injunction,— One  can  not  enjoin  the  collection  of  taxes  as- 
sessed against  him  upon  the  ground  that  the  county  is  indebted  to  him 
in  a  sum  in  excess  of  such  taxes.  lb, 

4.  Samc-^County  Commisaionera.—Contract^'-County  commissioners  have 
no  power  to  declai*e,  even  by  express  contract,  one^s  taxes  paid  before 
they  are  assessed  against  him.  ^  Jb. 

TENDER. 

See  State  Bonds,  9. 

TOWNSHIP  TRUSTEE. 

1 .  N^ot  h  BaiUc-^LiabaUy  of, —A  township  trustee  is  not  a  mere  bailee  of 
die  money  which  comes  into  his  hands  as  such  officer,  and  exonerated 
by  the  exercise  of  ordinary  care  with  reference  thereto ;  but  his  liabil- 
ity is  fixed  bv  his  bond,  and  the  amount  of  money  he  receives  meas-^ 
ures  such  liability.  LinvUle  v.  Leininger,  491 

2.  Same.—TUle  to  Money.— The  legal  technical  title  to  the  money  which 
comes  into  the  hands  of  a  public  officer,  for  which  bond  is  given,  is- 
in  himself.  lb. 

3.  Same.—DefcnUt.Sesort  to  Bond.— Where  a  township  trustee  is  in  de- 
fault  for  funds  received  by  him,  as  such  trustee,  i-esort  must  be  had  to 
his  bond,  if  his  individual  responsibility  is  insufficient.  Such  funds 
can  not  be  followed  in  the  hands  of  third  parties,  as  in  the  case  of  or- 
dinary trustees.  76.. 

TOWN  TRUSTEES. 

See  Cities  and  Towns;  Pleading,  11  to  15. 

TRESPASS. 

See  Assault  and  Battert,  2. 

TRUSTEE. 

See  Cities  and  Towns;  Trusts. 

TRUSTS. 

See  Lien,  2. 

1.  Trustee  of  Express  Trust,— Bond,— XJti^er  the  law  in  force  in  1873,  the 
trustee  of  an  express  trust  might  be  required  to  execute  a  bond  for 
the  faithful  performance  of  his  duties.  Tucker  y.  State,  242 

2.  Same-Investment  of  Trust  Futids,— An  investment  of  trust  funds  in 
any  ordinary  business  enterprise  by  a  trustee  of  an  express  tnist, 
without  an  order  from  the  proper  court,  is  an  abuse  of  his  discretion- 
ary control  over  the  funds  so  invested,  and  involves  a  breach  of  his 
duty  as  such  trustee.  lb, 

TURNPIKE  COMPANY. 
See  County  Commissioners. 

ULTRA  VIRES. 
See  Corporation,  3;  County  Commissioners,  2, 7. 

USURY. 
See  Promissory  Note,  6. 
VARL^CE. 
See  Pleading,  29;  Promissory  Note,  17;  Vendor's  Lien,  4. 
Tramissory  Note,— Complaint,— Copy.— Prestimption,—Yihere  a  variance 
exists  between  the  desciiption  of  the  note  in  the  complaint,  and  the 
copy  filed  therewith,  the  copy  controls,  and  will  be  presumed  to  be 
right  until  the  contrary  is  shown.    Cassaday  v.  American  Ins,  Co.y  9& 
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VENDOR'S  LIKN. 

1.  Pleading, ^'Decree. — ^A  vendor's  lien  is  not  an  original  and  absolute 
charge  on  the  land,  but  only  an  equitable  right  to  resort  to  it  in  case 
there  is  not  sufficient  personal  estate;  and  while  It  Is  not  necessary, 
in  an  action  to  enforce  such  Uen,  to  show  that  the  personal  remedy 
has  already  been  ^chausted,  a  decree  directing  the  sale  of  the  land 
in  the  Am  Instance  is  erroneous,  unless  the  record  shows  that  the 
defendant  had  no  personal  property  subject  to  execution,  out  of 
which  the  amount  of  the  lien  might  be  made.       Martia  v.  Cauble^^  67 

^.  Same.— Mortgage  by  Married  Woman.— Kates  Executed  by  Husband  and 
Wife. — Waiver  of  Lieji.— Where  a  husband  negotiates  for  the  purchase 
of  land,  and  has  It  conveyed  to  his  wife,  and  jointly  with  her  exe- 
cutes notes  for  part  of  the  purchase-money,  which  notes  are  attempted 
to  be  secured  by  a  mortgage  on  the  land,  executed  by  the  wife  only, 
and  such  mortgage  Is  taken  by  the  vendor  In  the  belief  that  it  is 
valid. 

:Held,  that  the  mortgage  executed  by  the  wife  Is  void ;  that  the  wlfe^s 
signature  to  the  notes  creates  no  obligation,  and  that  the  husband^s 
relation  to  the  notes  is  that  of  sole  obligor;  but  the  vendor  Is  still 
entitled  to  his  equitable  lien  on  the  land,  and  his  taldng  tlie  notes 
under  the  circumstances  should  not  be  deemed  a  waiver  thereof.    lb, 

3.  Same. — Personal  Remedy, — In  such  case  the  husband  Is  really  the  con- 
tracting party  in  the  purchase  of  the  laud,  and  the  vendor,  having 
talcen  ms  personal  obligation  for  the  unpaid  purchase-money,  must 
exhaust  his  remedy  thereon  before  proceeding  to  sell  the  lands  under 
a  foreclosure  of  his  lien.  /&. 

4.  Pleading.— Evidence.^Variance.—WieTe^  In  a  complaint  to  enforce 
sucb  vendor's  lien.  It  Is  averred  that  the  husband  ^ ^signed  said  not«s, 
with  his  said  wife,  not  as  suretir  for  their  payment,  out  to  show  his 
consent  to  the  execution  thereof  by  his  wife,'^  the  notes  not  being  ex- 
hibited with  the  complaint  by  copy  or  otherwise,  and  the  iindl^  of 
the  court  Is  that  the  said  husband  signed  such  notes  as  maker,  a  ULtal 
variance  between  the  allegations  and  proof  Ls  shown,  and  a  personal 
judgment  can  not  be  renderad  against  said  husband  on  said  notes.    /&. 

4S.  Same.— Practice.— Striking  out  Averments. — Bill  of  Exceptions. —Where^ 
in  such  an  action,  an  averment  of  the  Insolvency  of  the  husband  is 
stricken  from  Uie  complaint,  on  motion  of  the  opposite  party,  the 
plaintiff  can  not  object  thereto  in  the  Supreme  Court,  unless  such 
ruling  Is  made  part  of  the  record  by  a  proper  bill  of  exceptions.    lb. 

VENIRE  DE  NOVO. 
See  Highway,  2. 
1.    In  an  action  to  cancel  a  note  and  mortgage  and  to  recover  personal 
property,  the  following  verdict  was  relumed :    "We,  the  jury,  find 
for  the  plaintiff,  and  that  the  defendant  unlawfully  detained  the 
property  mentioned  In  the  plaintiff's  complaint,  and  that  said  prop- 
erty Is  of  the  value  of  three  hundred  and  eighty-four  dollars,  and  we 
assess  the  plaintiff's  damages  at  four  hundred  dollars  for  the  reten- 
tion thereof." 
Ueld^  that  a  motion  for  a  venire  de  novo  was  correctly  ovemiled. 

Washbtim  v.  Roberts,  213 
3.    New  Trial. — A  venire  facias  de  novo  and  a  new  trial  are  different, 
though  alike  in  this,  that  a  new  trial  takes  place  In  both. 

Peed  V.  Brenneman,  288 

VENUE. 

See  Decedents'  Estates,  6. 

VERDICT. 

See  Contract,  14;  Criminal  Law,  20;  Highway,  2;  Justice  op  the 

Peace,  2  to  4;  Pleading,  21 ;  Practice,  14, 15, 16. 
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VOLUNTARY  PAYMENT. 
See  Costs,  3. 

1 .  Money  voluntarily  paid  to  an  officer  can  not  be  recovered,  even  thoiigh 
paid  under  fear  of  a  threatened  prosecution.     Thompson  v.  Doty,  ^6 

3.  Same, — Costa  Erroneously  Assessed. — Pleading. — When  a  party  volun- 
tarily pays  a  bill  of  costs  taxed  against  him  by  the  clerk  of  the  court, 
he  can  not  afterward  recover  them,  nor  have  mem  re-taxed  on  a  com- 
plaint that  they  were  erroneous  and  illegal,  when  it  is  not  shown  tiiat 
there  was  any  compulsion,  or  mistake  of  fact  by  the  clerk,  nor  any 
fraudulent  or  wrongful  purpose  to  do  the  plaintiff  a  wrong.  Ih 

WAIVER. 
See  Change  of  Venue,  2;  Contempt,  2;  Eyidencb,  16;  Parties; 
Pleading,  16;  Practice,  10, 17;  Statute  of  Frauds,  6;  Supreme 
Court,  6, 7;  Vendor's  Lien,  2. 

WARRANTY. 

See  Covenant. 

WASTE. 

1.  By  Tenant  for  Life.^AcUon  for  Partffion.— Where  a  tenant  for  life 
commits  actionable  waste,  he  will  be  liable  to  all  the  remainder-men; 
but  such  claim  can  not  be  adjusted  in  an  action  for  partition  of  the 
land,  when  some  of  the  remainder-men  are  plaintiffs  and  others  de- 
fendants. Stout  V.  Dunning^  343 

2.  Same,— Pleading, --In  a  complaint  against  a  tenant  for  life  for  waste, 
an  allegation  that  he  sold  and  destroyed  timber,  without  some  de- 
scription of  the  timber  sold,  or  some  statement  ox  the  attending  cir- 
cumstances, is  too  indefinite  to  show  waste  on  the  part  of  such  tenant 
for  life.  lb. 

WATER  WORKS  COMPANY. 
See  Pleading,  35.     * 
WEIGHT  OF  EVIDENCE. 
See  Supreme  Court,  1, 6. 
WILL. 
1.    iYodate.— Pleading.— Untii  a  wiU  has  been  probated,  it  can  neither 
operate  to  vest  or  establish,  nor  he  used  as  evidence  of,  a  right 
claimed  thereunder;  and  a  complaint  to  establish  title  thereunder 
must  allege  that  such  will  has  been  probated  in  some  coun^  in  this 
State,  either  as  a  domestic  or  foreign  wiU.  Pitts  v.  Melser.  469 

%  Same,-— A  will,  when  properly  probated,  is  operative  from  the  date  of 
the  testator^s  death.  lb. 

3.  Construction  of  Will.— In  construing  a  ^vill,  all  its  provisions  must  be 
considered  together  so  far  as  practicable ;  and,  where  two  of  its  pro- 
visions are  inconsistent  with  each  other,  the  one  last  made  must  pre- 
vail, the  subsequent  words  being  considered  to  denote  a  subsequent 
intention.    For  the  construction  of  a  particular  will,  see  the  opinion. 

Critchell  v.  Brown,  53i> 

WITNESS. 

See  Evidence.  13, 19;  New  Trial,  1. 

WORK  AND  LABOR. 

See  Contract,  14. 

WRITTEN  INSTRUMENT. 

See  Insurance  Company,  3. 

END  OF  VOL.  72. 
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